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2  Harry  Lutz  ct  al.,  etc.  vs. 

In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central   Division 

No.  3930  R.  J.— Civil 

NEW  ENGLAND  MUTUAL  LIFE  INSURANCE 
COMPANY  OF  BOSTON,  a  corporation, 

Plaintiff, 

vs. 

HARRY  LUTZ  and  HARRY  LUTZ  and  ROSE 
LUTZ  as  executor  and  executrix  of  the  last  will  and 
testament  of  Abe  Lutz,  Deceased, 

Defendants. 

AMENDED  COMPLAINT  FOR  RESCISSION  AND 
CANCELLATION  OF  LIFE  INSURANCE 
POLICY  AND  FOR  DECLARATORY  RELIEF 

Comes  now  the  above  named  plaintiff,  New  England 
Mutual  Life  Insurance  Company  of  Boston,  a  corpora- 
tion, and  leave  of  court  and  the  written  consent  of  the 
adverse  parties  having  been  first  obtained,  files  herein  its 
amended  complaint  against  defendants  above  named,  and 
for  cause  of  action  complains  and  alleges  as  follows: 

I. 

That  plaintiff  is  and  at  all  times  herein  mentioned  was 
a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Massachusetts  and  en- 
gaged in  and  duly  authorized  by  the  laws  of  the  State  of 
CaHfornia  to  engage  in  the  business  of  life  insurance  in 
said  State  of  California.  [2] 
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II. 

That  the  amount  in  controversy  herein  exceeds  the 
sum  of  $3,000,  exclusive  of  interest  and  costs. 

III. 

That  the  jurisdiction  of  this  court  depends  upon  diver- 
sity of  citizenship  and  upon  the  fact  that  the  amount 
herein  in  controversy  exceeds  the  sum  of  $3,000,  exclusive 
of  interest  and  costs. 

The  within  action  is  a  controversy  between  citizens  of 
different  states,  to-wit.  New  England  Mutual  Life  In- 
surance Company  of  Boston,  a  corporation,  plaintiff  here- 
in, which  is  and  at  all  times  herein  mentioned  was  a 
citizen,  resident  and  inhabitant  of  the  State  of  Massa- 
chusetts, and  defendants,  Harry  Lutz,  individually,  and 
Harry  Lutz  and  Rose  Lutz,  as  executor  and  executrix 
of  the  last  will  and  testament  of  Abe  Lutz,  deceased,  who 
are  and  at  all  times  herein  mentioned  have  been  citizens, 
residents  and  inhabitants  of  the  State  of  California,  re- 
siding within  the  subdivision  of  the  Southern  District 
of  California  of  the  within  entitled  court. 

IV. 

That  plaintiff  company,  on  information  and  belief,  al- 
leges that  Harry  Lutz  and  Rose  Lutz  are  the  duly  ap- 
pointed, qualified  and  acting  executor  and  executrix  of 
the  last  will  and  testament  of  Abe  Lutz,  deceased,  duly 
admitted  to  probate  in  the  Superior  Court  of  the  County 
of  Los  Angeles,  State  of  California,  in  proceedings  en- 
titled in  the  Matter  of  the  Estate  of  Abe  Lutz,  deceased, 
numbered  233176  on  the  records  and  files  of  said  court. 
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V. 

That  on  or  about  the  14th  day  of  November,  1942,  one 
Abe  Lutz  made  application  in  writing  to  plaintiff  com- 
pany for  a  policy  of  insurance  on  his  life;  that  said  ap- 
plication was  in  writing  and  was  signed  by  said  Abe 
Lutz:  that  a  full,  true  and  [3]  correct  copy  of  said  ap- 
plication, together  with  the  answers  made  to  the  medical 
examiner,  hereinafter  referred  to,  and  which  constituted 
a  part  thereof,  is  attached  to  and  made  a  part  of  a  policy 
of  life  insurance  issued  on  the  life  of  Abe  Lutz,  being 
numbered  and  described  as  policy  1  172  844  of  plaintiff 
company,   and  hereinafter  identified  and  described. 

VL 

That  on  or  about  the  16th  day  of  November,  1942,  in 
furtherance  of  and  in  connection  with  and  as  a  part  of 
said  application  for  insurance,  and  for  the  purpose  of* 
inducing  plaintiff  company  to  issue  a  policy  of  insurance 
on  his  life,  said  Abe  Lutz  presented  himself  to  the  medi- 
cal examiner  of  plaintiff'  company  for  medical  examina- 
tion and  was  then  examined  by  said  medical  examiner 
of  plaintiff'  company  and  made  certain  answers  to  said 
examiner  in  writing  and  signed  the  same.  That  said  an- 
swers to  said  medical  examiner  were  made  a  part  of  said 
application  for  insurance  and  a  full,  true  and  correct  copy 
thereof  is  attached  to  and  included  in  and  made  a  part 
of  a  policy  of  insurance  issued  on  the  life  of  Abe  Lutz 
and  identified  as  policy  number  1  172  844  of  plaintiff 
company  and  as  hereinafter  described. 

That  at  the  date  and  time  of  making  said  application 
for  said  policy  of  insurance  and  as  a  part  thereof,  said  ap- 
plicant, Abe  Lutz,  requested  that  any  policy  to  be  there- 
after issued  be  post-dated  to  October  13,  1942,  in  order 
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to  be  issued  to  said  Abe  Lutz  as  of  the  age  sixty-four, 
and  with  request  to  prorate  eleven  months'  premium  and 
thereafter  to  be  paid  on  an  annual  basis. 

VII. 

That  subsequent  to  the  making  of  said  application  and 
the  time  of  said  medical  examination,  plaintiff  company 
delivered  its  policy  of  life  insurance  numbered   1  172  844 
in  the  face  amount  of  $13,000  on  the  Ordinary  Life  Plan 
and  upon  its   form  of  policy  of  life  insurance  numbered 
500.     That  attached  to  and  by  its  terms  [4]  made  a  part 
of   said   policy,   and   at   the   time   of   delivery   thereof   to 
Abe  Lutz,  was  affixed  a  full,  true  and  correct  copy  of 
his  application  therefor  and  answers  to  medical  examiner 
as  a  part  of  said  application,  all  of  said  policy,  together 
with  said  application   and  answers  to  medical  examiner 
as  a  part  thereof,   being  the   full  and  complete  contract 
between  plaintiff  and   said  Abe   Lutz.      That,   as  herein- 
before alleged,  said  contract  is  in  writing.     Plaintiff  re- 
lies  upon    said   policy   of    life    insurance   and    the    whole 
thereof,  including  said  application  for  said  policy,  which 
is  contained  therein  and  made  a  part  thereof.     That,  as 
before  alleged,  said  policy  is  numbered  1  172  844.     That 
in  and  by  said  policy  of  life  insurance  it  was  provided, 
among  other  things,  that  on  receipt  of  due  proof,  on  forms 
prescribed   by  the  company,   of  the  death  of  Abe   Lutz. 
the  insured  named  therein,  plaintiff  company  would  pay 
to  Harry  Lutz,   son  of  the  insured,  or   if  deceased,   the 
executors,  administrators  or  assigns  of  said  son,  the  sole 
owner  of  said  policy,  the  sum  of  $13,000,  the  face  amount 
of  said  policy. 

That  the  insured   named   in   said   policy  of  life   insur- 
ance was  and  is  Abe  Lutz. 
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VIII. 

That  plaintiff  company  is  informed  and  believes  and 
upon  such  information  and  belief  alleges  that  the  insured 
named  and  described  in  policy,  Abe  Lutz,  died  in  the  City 
of  Los  Angeles.  County  of  Los  Angeles,  State  of  Cali- 
fornia, on  or  about  the  28th  day  of  May,  1944. 

That  Harry  Lutz,  the  beneficiary  named  in  said  policy, 
was  then  and  is  now  alive. 

IX. 

That  in  and  by  said  application  for  insurance,  copy  of 
which  is  attached  to  and  made  a  part  of  said  policy  of 
insurance  hereinbefore  identified,  and  the  answers  therein 
given  in  writing  [5]  before  plaintiff's  medical  examiner, 
constituting  a  part  of  said  application,  and  for  the  purpose 
of  procuring  the  issuance  of  said  policy  of  insurance  on 
his  life,  and  particularly  for  the  purpose  of  securing 
the  issuance  of  the  policy  of  insurance  identified  as 
policy  1  172  844  of  plaintiff  company,  and  with  the  un- 
derstanding that  plaintiff  company  would  rely  and  act  upon 
what  he  therein  stated  in  his  said  application  for  said 
insurance,  and  the  answers  to  medical  examiner  made  as 
a  part  thereof,  and  with  the  intent  to  deceive  plaintiff 
company,  said  Abe  Lutz,  in  answer  to  certain  of  the 
questions  contained  in  said  application  for  insurance  as  a 
part  of  said  policy  of  insurance,  stated  as  follows: 

"35.     Have  you  ever  suffered  from: 

A     Indigestion? 
Answer:     "No." 

"B     Insomnia?" 
Answer:     "No." 

"C     Nervous  strain  or  depression?" 
Answer:     "No." 
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"D     Overwork?" 

Answer : 

"No." 

"E     Dizziness  or  fainting  spells?" 

Answer  : 

"No," 

"F     Palpitation  of   heart?" 

Answer : 

"No." 

"G     Shortness  of  breath?" 
Answer:     "No." 

"H     Pain  or  pressure  in  the  chest?" 
Answer:     "No." 

"36     A     Have  you  consulted,  or  been  exam- 
ined by,  a  physician  or  other  prac- 
titioner within  five  years?" 
Answer:     "Yes."  [6] 

"B     If  so,  give  reasons,  name  of  practitioner 

and  details  under  44." 
"44     Special  Information: 

36 — Dr.  Maurice  H.  Rosenfeld — August, 
1942 — Physical  Examination  & 
Blood  Sugar  Determination.  Re- 
port was  normal." 

That  plaintiff  company  herein  incorporates  all  of  the 
questions  and  answers  made  in  the  said  application  for 
said  insurance  and  in  particular  the  questions  asked  and 
answers  given  to  the  medical  examiner  as  a  part  of  said 
application  for  insurance,  with  the  same  force  and  effect 
as  if  each  and  every  part  thereof  were  set  out  herein  in 
full. 

That  in  and  by  his  answers  to  said  questions,  herein- 
before particularly  alleged,  and  as  contained  in  said  ap- 
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plication  for  said  insurance,  said  Abe  Lutz  falsely  and 
fraudulently  represented  to  plaintiff  company  that  he  had 
never  suffered  from  indigestion,  insomnia,  nervous  strain 
or  depression,  overwork,  that  he  had  never  suffered  or 
experienced  any  dizziness  or  fainting  spells,  that  he  had 
never  suffered  from  or  experienced  any  palpitation  of  the 
heart,  shortness  of  breath,  pain  or  pressure  in  the  chest. 
That  in  and  by  his  answers  to  said  question  36,  contained 
in  said  application  for  said  insurance,  said  Abe  Lutz  falsely 
and  fraudulently  represented  to  plaintiff  company  that  he 
had  not  consulted  or  been  treated  or  examined  by  any 
physician  or  practitioner  other  than  Doctor  Maurice  H. 
Rosenfeld,  in  August,  1942,  and  for  a  physical  examina- 
tion and  blood  sugar  determination,  with  normal  result, 
within  five  years  last  preceding  the  date  of  said  applica- 
tion. That  in  fact,  said  Abe  Lutz  had  consulted  a  phy- 
sician and  been  examined  by  a  physician  within  five  years 
prior  to  the  date  of  said  application  and  at  times  other 
than  in  August,  1942,  and  in  fact  plaintiff  company  al- 
leges that  said  Abe  Lutz  had  consulted  and  been  treated 
by  physicians  within  five  [7]  years  prior  to  the  date  of 
his  said  application  for  said  insurance,  for  dizziness  and 
fainting  spells,  palpitation  of  the  heart,  shortness  of  breath, 
pain  and  pressure  in  the  chest,  and  that  he  had  con- 
sulted a  physician  and  been  treated  by  a  physician  in  Jan- 
uary, 1937,  for  nausea  and  dizziness,  in  June  of  1942 
for  pains  in  the  chest,  in  July,  1942,  for  dizziness  and 
nausea,  pains  in  the  chest,  indigestion  and  palpitation  of 
the  heart,  and  for  various  other  ailments  and  diseases. 
That  said  consultations  and  treatments  were  all,  and  each 
of  them  was,  falsely  and  fraudulently  concealed  by  said 
Abe  Lutz  from  plaintiff'  company  for  the  purpose  of  in- 
ducing plaintiff  company  to  issue  to  him  its  policy  of  life 
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insurance  on  his  life,  and  more  particularly  that  certain 
policy  of  life  insurance  numbered  1  172  844,  dated  as  of 
October  13,  1942,  and  in  the  face  amount  of  $13,000  and 
on  plaintiff  company's  form  500. 

X. 

That  plaintiff  company  did  not  know  that  said  repre- 
sentations  contained    in    the    said   application    for    insur- 
ance,  and   that  the   said   answers   made  to   said   medical 
examiner  as  a  part  of  said  application  for  said  insurance, 
or  any  of  them,  were  false  and  untrue.That  had  plaintiff 
company  known  that   said   representations  made  by  said 
Abe  Lutz  were  false  and  untrue  or  that  any  of  them  were 
false  and  untrue,  or  that  the  answers  made  by  said  Abe 
Lutz  to  plaintiff  company's  medical  examiner  in  writing 
as  a  part  of  said  application  for  said  insurance  and  signed 
by  said  Abe  Lutz  were  false  and  untrue,  or  that  any  of 
them  were  false  and  untrue,  it  would  not  have  issued  said 
policy   of   life   insurance   herein   described   and   identified. 
That  had  plaintiff  company  known  that  within  one  year 
preceding  the  date  of  said  application  for  said  insurance, 
said  Abe  Lutz  had  consulted  a  physician  and  been  treated 
by  a  physician   for   pains   in   the   chest,  dizziness,   short- 
ness of  breath  and  palpitation  of  the  heart,  and  had  plain- 
tiff known  that  said  Abe  Lutz  had  in  fact  suffered  from 
dizziness  and  fainting  spells,  [8]  palpitation  of  the  heart, 
shortness  of  breath,   pains  and  pressure  in  the  chest,   it 
would  not  have  issued  said  policy  of  life  insurance. 

That  in  and  by  said  application  for  insurance  and  in 
and  by  said  answers  given  before  said  medical  examiner 
and  constituting  a  part  of  said  application  for  life  insur- 
anse,  and  all  as  a  part  of  said  policy  of  life  insurance 
herein  identified,  said  Abe  Lutz  stated^  agreed  and  cer- 
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tified,  on  behalf  of  himself  and  any  person  who  shall  have 
or  claim  any  interest  in  any  insurance  made  thereunder, 
that  he  had  read  all  and  each  of  the  said  answers  made 
in  said  application  for  said  insurance  and  each  of  said 
answers  was  full  and  complete  and  true  and  that  they 
were,  as  stated  in  said  application,  correctly  recorded; 
that  the  answers  made  by  said  Abe  Lutz  in  his  said  appli- 
cation for  insurance,  all  as  a  part  of  said  policy  of  insur- 
ance herein  identified,  were  not  full  or  complete  or  true, 
but  in  that  regard  plaintiff  company  alleges  that  in  fact 
the  truth  of  each  of  said  answers  herein  particularly  iden- 
tified and  described  was  knowingly,  wilfully  and  fraudu- 
lently concealed  by  said  Abe  Lutz  from  plaintiff  company 
for  the  purpose  of  inducing  it  to  issue  its  policy  of  in- 
surance to  him,  and  particularly  the  policy  of  life  insur- 
ance herein  identified  and  described. 

XL 

That  plaintiff  company,  believing  all  of  said  answers 
contained  in  said  application  for  insurance  to  be  true  and 
complete  and  correctly  recorded,  relied  and  acted  thereon 
and  issued  its  said  policy  of  insurance  by  reason  thereof 
and  not  otherwise. 

That  said  policy  of  life  insurance  herein  identified  and 
described  was  retained  by  said  Abe  Lutz  until  his  death 
on  or  about  the  28th  day  of  May,  1944.  Plaintiff  is  in- 
formed and  believes  and  therefore  alleges  that  since  the 
death  of  said  [9]  Abe  Lutz  said  policy  has  been  and  is 
now  in  the  possession  of  the  defendant  Harry  Lutz,  the 
beneficiary  named  therein. 

XIL 
That  said  policy  of  life  insurance  was  issued  by  plain- 
tiff company  to  and  on  the  life  of  said  Abe  Lutz  and  was 
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delivered  to  him  without  knowledge  or  notice  of  plaintiff 
company  that  any  of  the  statements  or  answers  contained 
in  the  application  therefor  or  in  the  answers  to  said  medi- 
cal examiner  as  a  part  thereof  were  false,  incomplete, 
untrue  or  not  correctly  recorded,  but  in  reliance  thereon 
and  in  the  belief  that  said  statements  and  answ^ers  and 
the  answers  to  the  medical  examiner  made  as  a  part  of 
said  application  for  insurance  were  and  each  of  them  was 
true  and  complete.  That  had  plaintiff  company  known  or 
had  notice  or  information  that  the  said  statements  and 
answers  contained  in  said  application  and  in  said  answers 
to  medical  examiner  as  a  part  thereof  were  false  or  un- 
true or  incomplete  or  not  correctly  recorded  in  any  re- 
spect, or  that  any  of  them  were  false  or  untrue  or 
incomplete  or  not  properly  recorded  in  any  respect,  plain- 
tiff would  not  have  issued  or  delivered  said  policy  of 
life  insurance  herein  identihed  and  described  as  its  policy 
number  1  172  8-14.  or  would  it  have  issued  or  delivered 
any  policy  of  life  insurance  to  said  x\be  Lutz.  That  said 
policy  of  life  insurance  was  delivered  to  said  Abe  Lutz 
by  plaintiff  company  in  the  belief  that  each  and  all  of  the 
statements  and  answers  by  said  Abe  Lutz  contained  in 
said  application  for  said  insurance  and  in  the  answers 
to  said  medical  examiner  as  a  part  thereof  were  and 
each  of  them  was  true,  and  in  reliance  thereon  and  not 
otherwise. 

XIIL 

That  after  the  death  of  said  Abe  Lutz.  the  insured 
in  said  policy  of  insurance,  and  whose  death  occurred  on 
or  about  May  28.  1944.  and  after  the  date  of  receipt  by 
it  of  proofs  of  death  of  said  Abe  Lutz.  plaintiff  company 
for  the  first  time  [10]  received  information  leading  it 
to  believe  that  the  statements  and  answers  made  bv  said 
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Abe  Lutz  in  his  lifetime  and  as  contained  in  said  appli- 
cation for  said  insurance  and  the  answers  to  said  medical 
examiner  as  a  part  thereof  were  not  true  and  were  in 
fact  false  and  untrue,  and  by  reason  thereof  plaintiff 
caused  an  investigation  to  be  made  to  determine  whether 
said  answers  were  true,  as  therein  set  forth  and  con- 
tained, or  were  false  and  untrue.  That  as  a  result  of 
said  investigation  and  examinations  plaintiff  company 
first  learned  that  the  representations,  statements  and  an- 
swers made  in  writing  by  said  Abe  Lutz  in  order  to 
secure  the  issuance  and  delivery  of  said  policy  of  life  in- 
surance to  him  were  false  and  untrue  and  that  said  Abe 
Lutz  had.  prior  to  the  date  of  said  application  for  said 
insurance,  suffered  from,  had  consulted  a  physician  for, 
and  been  examined  by  a  physician  for  indigestion,  dizzi- 
ness and  fainting  spells,  palpitation  of  the  heart,  short- 
ness of  the  breath  and  pains  and  pressure  in  the  chest 
and  had.  within  approximately  one  year  prior  to  the  date 
of  said  application  and  other  than  in  August,  1942,  con- 
sulted a  physician  and  been  treated  by  a  physician  for, 
and  had  suffered  from  each  and  all  of  the  ailments  here- 
inabove particularly  described  and  alleged. 

That  promptly  thereafter  plaintiff  company  elected  to 
and  did  rescind  said  policy  of  life  insurance  on  account 
of  the  misrepresentations  and  concealments  aforesaid  and 
notified  defendants  of  its  election  to  rescind  said  policy 
of  insurance  by  letters  to  defendant  Harry  Lutz  dated 
September  26  and  October  10.  1944.  Full,  true  and  cor- 
rect copies  of  said  letters  and  notices  of  rescission  dated 
September  26  and  October  10,  1944,  from  plaintiff  com- 
pany to  said  defendant  are  attached  hereto,  marked  herein 
as  Exhibit  "A"  and  by  this  reference  made  a  part  hereof 
as  though  set  forth  herein  at  length.     That  at  the  time  of 
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said  notification  plaintiff  compan}-  tendered  to  defendant 
Harry  Lutz  the  full  amount  [11 J  of  the  premiums  col- 
lected by  it  on  account  of  the  issuance  of  said  life  insur- 
ance policy  herein  described,  together  with  interest  there- 
on. That  said  tender  was  made  by  plaintiff  company  in 
the  form  of  a  check  payable  to  the  order  of  defendant 
Harry  Lutz  in  the  sum  of  $2523.43,  representing  premi- 
ums received  by  plaintiff  company  on  policy  1  172  844,  to- 
gether with  interest  thereon  from  the  date  of  receipt 
thereof  to  the  date  of  said  tender.  That  said  amount 
represented  and  represents  the  entire  consideration  re- 
ceived by  plaintiff  company  for  or  on  account  of  said 
policy  of  life  insurance  together  with  interest  thereon 
from  the  date  of  the  receipt  thereof  to  the  date  of  said 
tender. 

That  plaintiff  is  informed  and  believes  and  on  such 
information  and  belief  alleges  that  defendants,  or  either 
or  any  of  them,  did  not  object  to  the  form  of  said  tender 
but  refused  and  declined  to  accept  said  tender  and  still 
refuse  and  decline  to  accept  said  tender.  That  at  the 
time  of  making  said  tender  plaintiff  company  offered  and 
now  offers  to  do  whatever  else  it  ought  to  do  in  the 
premises  for  the  purpose  of  rescission  of  said  contract 
of  insurance  and  for  the  purpose  of  restoring  the  status 
quo  of  the  parties. 

XIV. 

That  in  and  by  said  policy  of  life  insurance,  issued  and 
delivered  by  plaintiff  company  to  Abe  Lutz  as  aforesaid, 
which  said  policy  plaintiff  is  informed  and  believes  and 
therefore  alleges  is  now  in  the  possession  of  defendant 
Harry  Lutz,  it  was  agreed  by  plaintiff  company  that  said 
policy  should  be  incontestable  after  two  years  from  the 
date    of    issuance    thereof    except    for    non-payment    of 


14  Harry  Lntz  ct  al.,  etc.  vs. 

premiums;  that  a  period  of  two  years  has  not  elapsed 
since  the  date  of  issuance  of  said  policy  of  life  insurance 
herein  identified  and  described,  but  that  said  period  is 
about  to  elapse.  That  after  the  expiration  of  said  two 
years  from  the  date  of  issue  of  said  policy  of  insurance, 
plaintiff  [12]  company  will  be  prevented  by  reason  of 
said  incontestable  clause  contained  in  said  policy  from 
asserting  its  defense  of  fraud  in  the  procurement  of  said 
policy.  That  no  action  upon  said  policy  of  life  insurance 
has  been  instituted  by  defendants  against  plaintiff  or  at 
all.  That  plaintiff  company  is  apprehensive  that  if  said 
policy  is  left  outstanding,  and  that  if  said  policy  is  not 
rescinded  and  cancelled,  a  suit  or  suits  thereon  against 
plaintiff"  will  be  commenced  by  defendants  after  the  two- 
year  period  of  contest  has  expired  and  plaintiff  will  be 
deprived  of  its  right  to  contest  the  validity  of  said  policy 
on  account  of  fraud  and  misrepresentation  of  said  Abe 
Lutz  or  at  all  except  for  non-payment  of  premium,  and 
that  plaintiff  company  will  thereby  suffer  great  hardship 
and  irreparable  injury  in  the  premises. 

XV. 

That  plaintiff  company  has  no  adequate  remedy  at  law. 
That  plaintiff'  company  is  apprehensive  that  if  said  policy 
of  life  insurance  is  left  outstanding,  said  policy  may 
cause  serious  injury  to  it.  That  said  policy  is  of  no  force 
or  effect  and  should  be  rescinded  and  cancelled. 

XVI. 

That  the  policy  of  life  insurance  involved  in  the  within 
entitled  action  as  part  I  of  the  application  of  Abe  Lutz 
to  plaintiff'  for  the  issuance  of  said  policy,  which  said 
part  I  is  a  part  of  said  policy  and  contract,  provides  that 
said  policy  and  the  insurance  applied  for  by  said  appli- 
cation shall  not  take  effect  unless  and  until  said  applica- 
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tion  is  approved  by  plaintiff  and  its  home  office  and  the 
first  premium  is  paid  while  said  Abe  Lutz  is  in  good 
health;  that  said  Abe  Lutz  was  not  in  good  health  at  the 
time  said  policy  was  approved,  or  at  the  time  said  policy 
was  issued,  or  at  the  time  the  first  premium  thereon  was 
paid,  and  said  policy  never  took  effect  or  became  effective; 
that  said  Abe  Lutz  at  the  date  of  the  approval  of  said 
application  and  of  the  [13]  issuance  of  said  policy  and  of 
the  payment  of  the  first  premium  thereon  was  suffering 
from  heart  trouble,  dizziness,  fainting  spells,  palpitation 
of  the  heart,  shortness  of  breath,  pain  and  pressure  in 
the  chest,  nausea,  indigestion,  and  various  other  ailments. 

And  for  a  Second,  Separate  and  Distinct  Cause  of 
Action  Against  Defendants  for  Declaratory  Relief  Plain- 
tiff Alleges: 

I, 

Plaintiff  company  herein  refers  to  the  allegations  con- 
tained in  paragraphs  I  to  X\^I,  both  inclusive,  of  its  first 
cause  of  action  and  incorporates  said  allegations  herein 
as  though  set  forth  herein  in  full  and  at  length. 

n. 

That  plaintiff  is  informed  and  believes  and  on  such 
information  and  belief  alleges  that  the  defendants  Harry 
Lutz  and  Rose  Lutz,  as  executor  and  executrix  of  the 
last  will  and  testament  of  Abe  Lutz,  deceased,  claim  or 
will  claim  that  any  moneys  to  be  received  under  said  policy 
of  insurance  and  in  rescission  thereof  are  the  property 
of  the  estate  of  said  decedent,  Abe  Lutz. 

That  plaintiff  is  informed  and  believes  that  all  of  the 
premiums  paid  on  said  policy  of  insurance  in  the  life- 
time of  the  insured,  Abe  Lutz,  named  therein,  were  paid 
by  the  defendant  Harry  Lutz.  but  plaintiff  cannot  ascer- 
tain with  any  certainty  whose  moneys  paid  said  premiums, 
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that  is,  whether  the  same  were  paid  by  the  insured,  Abe 
Lutz,  or  by  the  defendant  Harry  Lutz. 

That  a  case  of  actual  controversy  exists  between  plain- 
tiff company  and  defendants  with  respect  to  the  rights 
of  defendants  and  the  duties,  liabilities  and  oligations  of 
plaintiff  company  in  and  under  said  policy  of  life  in- 
surance. 

III. 

Plaintiff'  is  informed  and  believes  and  on  such  [14] 
information  and  belief  alleges  that  the  defendants  con- 
tend that  plaintiff  company  is  indebted,  by  reason  of  the 
death  of  Abe  Lutz,  deceased,  on  or  about  May  28,  1944, 
for  the  payment  under  said  policy  of  insurance  numbered 
1  172  844.  herein  described,  of  the  sum  of  $13,000.  Plain- 
tiff company  contends  that  by  reason  of  the  facts  herein 
alleged,  it  is  indebted  for  the  return  of  the  amounts  re- 
ceived as  premiums  under  said  policy  and  interest  there- 
on from  the  date  of  receipt  to  the  date  of  the  tender 
of  the  return  thereof,  or  the  sum  of  $2523.43,  and  that 
its  liability  and  defendants'  rights  under  said  policy  are 
only  for  a  sum  equal  to  the  premiums  paid  to  and  re- 
ceived by  plaintiff  company  and  the  interest  thereon  from 
the  date  of  receipt  to  the  date  of  tender  and  no  more. 
That  it  cannot  be  ascertained  as  to  who,  legally,  is  entitled 
to  the  return  of  said  last  stated  amount. 

Wherefore,  plaintiff  company  prays  for  the  judgment 
of  this  court  as  follows : 

1.  That  said  policy  of  life  insurance  issued  by  plain- 
tiff company  to  and  upon  the  life  of  Abe  Lutz,  deceased, 
being  numbered  1  172  844  and  issued  under  date  of  Oc- 
tober 13,  1942.  in  the  face  amount  of  $13,000,  be 
rescinded  and  cancelled  and  declared  to  be  void  and  of 
no  force  and  effect  whatsoever. 
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2.  That  defendants  be  required  to  deliver  said  policy 
of  life  insurance  into  court  for  cancellation  and  that  said 
policy  of  life  insurance  be  cancelled  and  declared  to  be 
void  and  of  no  effect  and  be  delivered  up  to  and  into  the 
possession  of  plaintiff  company  for  cancellation. 

3.  That  defendants  be  declared  to  have  no  rights  and 
that  plaintiff  company  be  declared  to  have  no  duties,  lia- 
bilities or  obHgations  under  or  by  virtue  of  said  policy 
of  life  insurance  except  that  defendants,  or  the  defend- 
ant decreed  by  this  court,  are  or  is  entitled  to  receive, 
and  plaintiff'  is  obligated  to  pay  to  whichever  of  said 
defendants  is  decreed  by  this  court  entitled  [15]  there- 
to, the  sum  of  $1,099.90,  as  and  being  the  first  premium 
paid  on  said  policy  December  9,  1942,  and  $1,199.90,  as 
and  being  the  premium  paid  October  6,  1943,  together 
with  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum  from  the  date  of  receipt  to  the  date  of  the  tender 
thereof. 

4.  That  pending  the  determination  of  this  action,  de- 
fendants be  restrained,  enjoined  and  prohibited  from  com- 
mencing or  prosecuting  any  suit  or  action  against  plain- 
tiff company  under  or  on  account  of  or  based  upon  said 
policy  of  life  insurance. 

5.  That  plaintiff'  have  such  other  and  further  relief 
as  the  court  in  equity  and  good  conscience  may  deem 
just  and  proper. 

6.  That  plaintiff  company  have  judgment  for  its  costs 
incurred  herein. 

MESERVE,  MUMPER  &  HUGHES 
By  Shirley  E.   Meserve 
Attorneys   for   Plaintiff,   New  England   Mutual   Life 
Insurance  Company  of  Boston  [16] 

[Verified.   [17] 
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EXHIBIT  "A" 

(Letterhead  of) 

"NEW  ENGLAND  MUTUAL  LIFE  INSURANCE 

COMPANY 

Boston,  Massachusetts 

Walter  Tebbetts  501   Boylston  Street 

Vice  President 

September  26,  1944 

Mr.  Harry  Lutz 
2500  Santa  Fe  Avenue 
Los  Angeles,  California 

Policy  No.   1,172,844 — Abe  Lutz 

Dear  Sir: 

Under  date  of  October  13,  1942,  this  company  issued 
its  policy  No.  1,172,844  on  the  life  of  Abe  Lutz  in  the 
face  amount  of  $13,000  payable  to  you  or  if  you  did  not 
survive  the  insured,  to  your  executors,  administrators  or 
assigns.  You  were  the  applicant  for  the  policy  and  its 
sole  owner.  We  are  advised  that  the  insured  died  May 
28.  1944. 

I  regret  to  inform  you  that  the  company  has  decided 
to  rescind  this  policy  because  of  the  failure  of  the  insured 
to  disclose  certain  material  facts  as  to  his  insurability  at 
the  time  when  the  policy  was  issued.  On  November  16, 
1942.  the  insured  appeared  before  a  medical  examiner 
in  Los  Angeles  and  in  answer  to  a  question  whether  he 
had  ever  suffered  from  pain  or  pressure  in  the  chest 
answered  "no".  When  asked  whether  he  had  ever  suffered 
from  dizziness  or  fainting  spells,  he  replied  in  the  nega- 
tive. He  was  asked  whether  he  had  consulted  or  been 
examined  In'  a  physician  or  other  practitioner  within  five 
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years.  He  disclosed  that  he  hc\.d  consulted  Doctor  Maurice 
H.  Rosenfeld  in  August.  1942,  for  a  physical  examina- 
tion and  blood  sugar  determination.  He  stated  that  the 
report  was  "normal". 

The  insured  certified  that  he  had  read  his  answers  to 
these  questions,  that  they  were  true  and  complete  and 
that  they  [18]  were  correctly  recorded.  He  agreed  that 
the  insurance  applied  for  should  not  take  effect  unless  and 
until  the  application  was  approved  by  the  company  at  its 
Home  Office  and  the  first  premium  paid  while  he  was  in 
good  health. 

The  Company  believed  the  foregoing  statements  and 
representations  to  be  true  and  in  reliance  thereon  issued 
the  above-numbered  policy. 

The  company  has  recently  discovered  that  the  aforesaid 
statements  contained  in  the  application  for  this  policy 
were  not  true  but  on  the  contrary  were  incomplete  and 
false.  It  appears  that  the  insured  consulted  Doctor 
Rosenfeld  in  January.  1937.  for  nausea  and  dizziness  and 
that  a  diagnosis  of  cerebral  arteriosclerosis  was  made. 
He  consulted  Doctor  Rosenfeld  again  in  June,  1942, 
for  chest  pain.  The  doctor  made  a  tentative  diagnosis  of 
mild  angina  pectoris  and  prescribed  a  diabetic  regime 
and  nitroglycerin.  Further  consultations  with  Doctor 
Rosenfeld  occurred  in  July  and  August,  1942. 

The  company  would  not  have  issued  this  policy  had  it 
known  these  facts.  The  false  answers  contained  in  the 
application  were  material  to  the  risk  assumed  by  it. 

By  reason  of  the  fact  that  the  insured  was  not  in  good 
health  when  the  first  premium  was  paid,  this  policy  never 
took  effect. 
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In  any  event  the  company  hereby  elects  to  rescind  the 
policy  because  of  said  false  and  material  representations. 
For  the  purpose  of  restoring  the  status  quo,  the  com- 
pany is  ready  and  willing  to  repay  to  you  the  amount  of 
the  premiums  paid  on  the  policy,  together  with  interest 
thereon  at  the  rate  of  7%  per  annum  from  the  dates  of 
payment. 

The  above  statements  are  made  without  prejudice  to 
any  other  reasons  which  may  exist  for  the  cancellation 
of  said  policy. 

Very  truly  yours, 

NEW  ENGLAND  MUTUAL  LIFE  INSURANCE 
COMPANY 

By  Walter  Tebbetts 

Vice  President"  [19] 

(Letterhead  of) 

"MESERVE,  MUMPER  &  HUGHES 

October   10,   1944 

Mr.  Harry  Lutz 
2500  Santa  Fe  Avenue 
Los  Angeles,  California 

Re:  New  England  Mutual  Life  Insurance  Company. 
Boston.  Massachusetts,  Policy  #1172  844 — 
Abe  Lutz,  Insured,  Deceased 

Dear  Sir: 

This  firm  acts  as  attorneys  in  this  jurisdiction  for  New 
England  Mutual  Life  Insurance  Company  of  Boston, 
Massachusetts,  and  have  referred  to  us  for  attention  the 
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matter  of  the  rescission  of  the  indicated  policy.  You  are 
named  in  said  pohcy  as  beneficiary  without  right  of 
revocation  and  therefore,  we  conclude,  would  be  entitled 
to  any  of  the  refund  of  premiums  paid  in  tender  in 
rescission. 

Enclosed  herewith  you  will  find  a  rescission  notice, 
dated  September  26,  1944,  over  the  signature  of  Mr. 
Walter  Tebbe^,?,  vice-president  of  insurer  company.  En- 
closed herewith  you  will  also  find  this  firm's  check  to  your 
order  for  the  amount  of  $2523.43,  which  amount  is  cal- 
culated to  return  to  you  the  premiums  paid  on  the  policy 
and  interest  thereon  from  the  date  of  payment  to  the 
date  of  this  tender.  If  the  amount  is  incorrect  and  not 
properly  calculated,  we  hereby  offer  to  add  thereto  as  a 
part  of  said  tender  such  additional  amount  as  shall  be 
required  to  return  all  premiums  paid  on  said  policy  to- 
gether with  interest  thereon  at  seven  per  cent  from  the 
date  of  payment  to  the  date  of  tender,  and  on  behalf  of 
said  insurer  company  to  do  whatever  else  in  the  premises 
that  it  should  do  in  order  to  restore  the  status  quo  of 
the  parties. 

Very  truly  yours, 

MESERVE,  MUMPER  &  HUGHES 
By:    Shirley  E.  Meserve." 

SEM:DEB 
Enc. 

Registered 
Ret.  Rec.  Req. 

[Endorsed]:    Filed  Jan.  31.  1945.   [20] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  HARRY  LUTZ  AND  HARRY  LUTZ 
AND  ROSE  LUTZ,  AS  EXECUTOR  AND  EXE- 
CUTRIX OF  THE  LAST  WILL  AND  TESTA- 
MENT OF  ABE  LUTZ,  DECEASED,  TO' 
AMENDED  COMPLAINT  OF  PLAINTIFF, 
AND  COUNTERCLAIM  OF  HARRY  LUTZ 

Come  now  defendants  Harry  Lutz  and  Harry  Lutz 
and  Rose  Lutz,  as  executor  and  executrix  of  the  last 
will  and  testament  of  Abe  Lutz,  deceased,  and  expressly 
reserve  any  and  all  rights  to  object  to  the  sufficiency  of  the 
amended  complaint  of  plaintiff  herein,  or  to  attack,  move 
to  strike,  or  dismiss,  or  move  for  judgment  on  the  plead- 
ings, or  to  object  to  the  introduction  of  any  evidence  on 
said  complaint,  and  for  answer  to  the  amended  complaint 
of  plaintiff,  admit,  deny,  and  allege  as  follows: 

Answer  to  First  Cause  of  Action 

I. 

Admit   the  allegations  of  paragraph   I. 

II. 

Admit  the  allegations  of  paragraph  11.    [21] 

in. 

Admit  the  allegations  of  paragraph  III. 

IV. 

Admit  the  allegations  of  paragraph  IV. 

V. 

Answering  the  allegations  of  paragraph  V  admit  that 
on  or  about  the  14th  day  of  November,  1942,  Abe  Lutz 
made  an  application  in  writing  to  plaintiff  company  for 
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a  policy  of  life  insurance  on  his  life;  admit  that  a  policy 
of  life  insurance  was  issued  by  plaintiff  company  on  the 
life  of  Abe  Lutz;  allege  that  following  the  death  of  Abe 
Lutz  the  original  policy  of  life  insurance  on  the  life  of 
said  Abe  Lutz  w^as  forwarded  to  and  surrendered  to 
plaintiff  company,  and  said  policy  of  life  insurance  is 
now  and  at  all  times  since  said  surrender  has  been  in  the 
possession  of  plaintiff  company;  these  defendants,  there- 
fore, are  not  in  a  position  to  admit  or  deny  the  allegation 
of  said  paragraph  V  that  a  full,  true,  and  correct  copy 
of  said  application,  together  with  the  answers  made  to 
the  medical  examiner,  were  attached  to  and  made  a  part 
of  said  policy  of  life  insurance  No.  1,172,844  of  plaintiff 
company,  and  basing  their  denial  upon  that  ground,  deny 
the  same;  further  answering  the  allegations  of  said  para- 
graph defendants  are  informed  and  believe,  and  upon 
such  information  and  belief  allege  that  Abe  Lutz  was 
unable  to  read  and  write  in  English,  except  in  the  in- 
stance of  a  few  words,  such  as  his  name,  and  that  any 
application  signed  by  Abe  Lutz  referred  to  in  said  para- 
graph V  was  not  filled  in  or  written  by  Abe  Lutz,  but 
that  the  same  was  filled  in  by  Dr.  John  M.  Waste,  medi- 
cal examiner  of  plaintiff,  acting  for  and  in  behalf  of 
plaintiff,  and  Stanley  Leeds,  soliciting  agent  for  plaintiff 
company  in  the  procuring  of  said  policy  of  insurance,  and 
in  this  connection,  defendants  further  allege  that  Abe 
Lutz  did  not  read  or  know  the  contents  of  said  appli- 
cation. 

VL 

Answering  the  allegations  of  paragraph  VI,  defend- 
ants [22 1  do  not  have  sufficient  knowledge  or  belief  to 
enable  them  to  answer  the  allegations  therein  contained, 
and   basing  their  answer   upon   that  ground,   defendants 
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deny  each  and  every  allegation  contained  in  said  para- 
graph VI. 

VII. 

Answering  the  allegations  of  paragraph  VII  defend- 
ants admit  that  plaintiff  company  delivered  its  policy  of 
insurance  in  the  face  amount  of  $13,000  on  the  ordinary 
life  plan,  and  upon  its  form  of  policy  of  life  insurance 
numbered  500;  admit  that  said  contract  is  in  writing,  and 
that  according  to  a  photostatic  copy  of  the  original  of 
said  policy  of  life  insurance  furnished  by  counsel  for 
plaintiff'  company,  the  number  of  said  policy  is  1,172,844; 
admit  that  the  insured  named  in  said  policy  is  Abe  Lutz, 
and  that  it  is  therein  provided,  among  other  things,  that 
upon  receipt  of  due  proof  of  death  of  Abe  Lutz,  plaintiff 
company  would  pay  to  Harry  Lutz.  son  of  the  insured, 
or,  if  deceased,  the  executors,  administrators,  or  assigns 
of  said  son,  the  sum  of  $13,000;  defendants  are  informed 
and  believe,  and  upon  such  information  and  belief  allege 
that  Abe  Lutz  did  not  write  the  information  in  the  appli- 
cation or  in  the  answers  to  the  medical  examiner  of  plain- 
tiff company,  and  that  he  did  not  read,  and  could  not 
read  the  same,  and  did  not  know  the  contents  thereof,  but 
that  Abe  Lutz  did  truly  and  correctly  answer  all  questions 
asked  him  by  the  medical  examiner  and  by  the  agent  who 
filled  in  the  application  for  such  policy. 

VIII. 

Admit  the  allegations  of  paragraph  VIII. 

IX. 

Answering  the  allegations  contained  in  paragraph  IX, 
defendants  deny  that  Abe  Lutz  had  any  intent  to  deceive 
the  plaintiff  company,  and.  further  deny  that  he  did  any 
of  the  acts  or   things   described   in   paragraph   IX   with 
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intent  to  deceive  plaintiff.  Defendants  admit  that,  ac- 
cording to  a  photostatic  copy  of  the  application  [23]  of 
said  Abe  Lutz  for  said  policy  of  life  insurance  furnished 
by  counsel  for  plaintiff  company  that  the  answers  to  the 
questions  shown  in  the  application  for  insurance  appear 
in  part  as  alleged  in  paragraph  IX,  but  in  this  connection 
defendants  do  not  have  sufficient  information  or  belief  to 
enable  them  to  answer  as  to  whether  said  application 
truly  sets  forth  the  answers  given  by  Abe  Lutz,  and, 
basing  their  answer  upon  this  ground,  defendants  deny 
that  said  application  accurately  sets  forth  all  of  the  in- 
formation given  by  Abe  Lutz  to  the  agent  and  to  the 
medical  examiner  of  plaintiff  company;  defendants  are 
informed  and  beHeve,  and  therefore  allege,  that  at  the 
time  said  Abe  Lutz  was  examined  by  the  medical  ex- 
aminer of  plaintiff  company,  further  and  additional  ques- 
tions other  than  those  appearing  on  the  application  were 
asked,  and  further  and  additional  answers  than  those 
appearing  in  said  application  were  given  in  response  there- 
to by  Abe  Lutz  and  that  said  medical  examiner  of  plain- 
tiff company,  subsequent  to  the  signing  of  said  applica- 
tion by  Abe  Lutz,  prepared  in  writing  his  report  of 
physical  findings  relative  to  his  examination  of  said  Abe 
Lutz,  and  that  said  report,  along  with  other  information 
as  to  the  physical  condition  of  said  Abe  Lutz,  was  con- 
sidered and  acted  upon  by  plaintiff  company  in  the  issu- 
ance and  delivery  of  said  policy  of  life  insurance. 

Further  answering  the  allegations  contained  in  para- 
graph IX.  defendants  do  not  have  sufficient  information 
or  belief  to  enable  them  to  answer  the  allegations  therein 
contained  which  have  not  been  heretofore  admitted,  quali- 
fied, or  denied,  and  basing  their  answer  upon  this  ground, 
defendants  deny  each  and  every  allegation  contained   in 
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said  paragraph   which  has  not  been  heretofore  admitted 
or  denied  herein. 

X. 

Answering  the  allegations  contained  in  paragraph  X, 
defendants  allege  that  they  do  not  have  sufficient  infor- 
mation or  belief  to  enable  them  to  answer  the  allegations 
therein  contained,  and  [24]  basing  their  answer  upon  this 
ground,  defendants  deny  each  and  every  allegation  con- 
tained in  paragraph  X. 

XI. 

Answering  the  allegations  contained  in  paragraph  XI, 
defendants  admit  that  the  policy  of  life  insurance  referred 
to  therein  was  retained  by  Abe  Lutz  until  his  death  on  or 
about  the  28th  day  of  May,  1944,  and  that  following  said 
last  mentioned  date  Harry  Lutz  forwarded  said  policy  to- 
gether with  proof  of  death  to  plaintiff,  and  that  plaintiff 
has  the  same  in  its  possession. 

Further  answering  the  allegations  contained  in  para- 
graph XI  defendants  do  not  have  sufficient  information 
or  belief  to  enable  them  to  answer  the  allegations  which 
have  not  been  hereinabove  specifically  admitted,  qualified, 
or  denied,  and  basing  their  answer  upon  this  ground, 
defendants  deny  all  of  the  remaining  allegations. 

XII. 

Answering  the  allegations  of  paragraph  XII,  defend- 
ants admit  that  the  policy  of  life  insurance  was  delivered 
to  Abe  Lutz.  and  answering  all  other  allegations  con- 
tained in  said  paragraph  XII.  defendants  allege  that  they 
do  not  have  sufficient  information  or  belief  to  enable  them 
to  answer  any  of  such  other  allegations,  and,  basing  their 
answer  upon  this  ground,  defendants  deny  each  and  all 
other  allegations  contained  in  said  paragraph  XII, 
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XIII. 

Answering  the  allegations  contained  in  paragraph  XIII 
of  said  complaint,  defendants  admit  the  death  of  Abe  Lutz, 
as  alleged  in  said  paragraph  XIII,  and  the  receipt  by 
plaintiff  of  proof  of  claim  of  his  death.  Defendants  fur- 
ther admit  that  letters,  copies  of  which  are  attached  to 
said  complaint,  were  forwarded  by  plaintiff  as  alleged 
therein,  and  that  the  sum  of  $2,523.43  represents  the 
premiums  received  by  plaintiff  on  said  policy  together 
with  interest  from  the  date  of  the  receipt  thereof,  and 
that  defendants  did  not  [25]  accept  the  tender  and  that 
they  still  refuse  and  declined  to  accept  such  tender. 

Further  answering  the  remaining  allegations  contained 
in  said  paragraph  XIII,  defendants  allege  that  they  do 
not  have  sufficient  knowledge  or  belief  to  enable  them  to 
answer  the  allegations  therein  contained,  which  have  not 
been  hereinabove  specifically  admitted,  qualified,  or  denied, 
and,  basing  their  answer  upon  this  ground,  defendants 
deny  all  of  the  remaining  allegations  of  said  paragraph 
XIII. 

XIV. 

Answering  the  allegations  of  paragraph  XIV  defend- 
ants allege  that  the  policy  of  insurance  referred  to  is  in 
the  possession  of  plaintiff  company;  that  the  date  of  issu- 
ance of  said  policy  as  appears  from  a  copy  of  the  same 
furnished  by  plaintiff  company,  is  October  13,  1942,  and 
as  of  the  date  of  the  filing  of  plaintiff's  amended  com- 
plaint more  than  two  years  have  elapsed  since  the  date 
of  issuance  of  said  policy,  and  that  all  alleged  reasons  and 
grounds  for  avoidance  or  rescission  of  said  policy  of 
insurance,  not  originally  asserted  as  reasons  and 
grounds   for   avoidance  and   rescission  of   said   policy  in 
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the  original  complaint  liled  herein  on  October  11,  1944, 
are  waived,  and  plaintiff  company  is  estopped  to  assert 
the  same;  defendants  rely,  in  that  connection,  upon  the 
incontestable  clause  being"  part  and  parcel  of  said  policy 
of  insurance,  which  is  as  follows,  to-wit: 

"Incontestable 

"This  Policy  shall  be  incontestable  after  it  has 
been  in  force  for  a  period  of  two  years  from  its  date 
of  issue,  except  for  failure  to  pay  premiums,  and 
except  as  to  any  provision  contained  in  any  sup- 
plemental agreement  attached  hereto  relating  to  ad- 
ditional benefits  specifically  granted  in  event  of  total 
and  permanent  disability  or  of  death  by  acci- 
dent."  [26] 

admit  that  after  the  expiration  of  two  years  from  the 
date  of  issue  of  said  policy  of  insurance  plaintiff  is  pre- 
vented by  reason  of  said  incontestable  clause  from  as- 
serting its  defense  of  fraud  in  the  procurement  of  said 
policy;  allege  that  defendant  Harry  Lutz  on  or  about 
December  7th,  1944,  filed  action  herein  to  recover  on  said 
policy  of  insurance  from  plaintiff  company;  defendants 
do  not  have  sufficient  information  or  belief  to  enable 
them  to  answer  the  remaining  allegations  of  paragraph 
XIV.  and  basing  their  answer  upon  that  ground,  deny 
all  of  the  remaining  allegations  of  paragraph  XIV  not 
herein  admitted,  qualified,  or  denied. 

XV. 

Answering  the  allegations  of  paragraph  XV,  allege 
that  said  policy  of  insurance  is  in  full  force  and  effect, 
and  should  not  be  rescinded  and  cancelled.  Deny  all  of 
the  remaining  allegations  of  said  paragraph  XV. 
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XVI. 

Answering  the  allegations  of  paragraph  XVI,  admit 
that  the  copy  of  said  policy  of  insurance  furnished  by 
plaintiff  company,  as  aforesaid,  contains  a  provision  in 
substance  as  alleged  in  said  paragraph  XVI,  but  allege 
that  the  reasons  and  grounds  therein  in  paragraph  XVI 
alleged  have  been  waived  by  plaintiff,  and  plaintiff  is 
estopped  to  assert  the  same  as  grounds  for  avoidance  or 
rescission  of  said  policy  of  insurance  in  that  more  than 
two  years  have  elapsed  since  the  date  of  issue  of  said 
policy  and  the  filing  of  said  amended  complaint;  that 
the  original  complaint  filed  by  plaintiff  on  October  11, 
1944,  did  not  assert  as  grounds  or  reasons  for  the  rescis- 
sion of  said  policy  of  insurance  a  violation  or  breach 
of  the  provisions  of  part  1  of  the  application  referred  to 
in  said  paragraph  XVI ;  deny  all  of  the  remaining  allega- 
tions of  said  paragraph  X\^I  not  herein  admitted,  quali- 
fied, or  denied.   [27'\ 

Answer  to  Second  Cause  of  Action 

L 

Answering  the  allegations  contained  in  paragraph  I 
of  the  second  cause  of  action,  defendants  reallege  and 
incorporate  by  reference  their  answers  as  given  to  para- 
graphs I  to  XVI,  both  inclusive,  of  the  first  cause  of 
action  which  paragraphs  I  to  XVI,  both  inclusive,  are 
realleged  by  plaintiff'  in  said  paragraph  I. 

11. 

Answering  the  allegations  contained  in  paragraph  II 
of  the  second  cause  of  action,  defendants  allege  that  the 
premiums  on  the  insurance  policy  referred  to  therein  were 
paid  by  defendant  Harry  Lutz,  and  defendants  further 
allege  that  said  defendant  procured  and  obtained  the  said 
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insurance  policy  on  the  life  of  his  father,  Abe  Lutz,  for 
the  sole  benefit  of  defendant  Harry  Lutz,  and  that  the 
said  defendant  procured  and  obtained  the  said  insurance 
policy  in  good  faith,  and  has  at  all  times  believed  that 
the  same  was  valid  and  that  the  proceeds  of  said  insur- 
ance policy  would  be  paid  to  defendant  Harry  Lutz  at  the 
time  of  the  decease  of  his  father,  Abe  Lutz. 

Further  answering  the  allegations  contained  in  para- 
graph H,  defendants  deny  each  and  every  allegation  there- 
in contained  which  has  not  been  hereinabove  specifically 
admitted  or  denied. 

IIL 

Answering  the  allegations  contained  in  paragraph  HI 
of  the  second  cause  of  action,  defendants  contend  that 
the  plaintifif  is  indebted  to  Harry  Lutz  in  the  sum  of 
$13,000,  together  with  interest  on  said  sum  from  May 
8,  1944.  and  defendants  deny  each  and  every  other  allega- 
tion contained  in  said  paragraph  HL   [28] 

Affirmative   Defense — Estoppel 

L 

Defendant  Harry  Lutz  procured  and  obtained  the 
policy  of  life  insurance  described  in  plaintiff's  complaint 
in  good  faith  and  without  any  intention  to  defraud  or 
mislead  plaintifif.  and  said  defendant  has  paid  all  premiums 
on  the  said  policy  as  alleged  in  plaintifif's  complaint,  be- 
lieving that  the  said  insurance  policy  was  valid  and  en- 
forceable, and  that  the  proceeds  thereof  would  be  paid 
to  Harry  Lutz  immediately  following  the  decease  of  Abe 
Lutz.  Defendants  are  informed  and  believe,  and  upon 
such  information  and  belief  allege  that  Abe  Lutz  furnished 
the  agents  and  representatives  of  plaintifif  with  full,  true 
and  correct  information  on  all  matters  as  to  which  in- 
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formation  was  requested  by  said  agents  and  representa- 
tives, and  that  Abe  Lutz  did  not  falsify  or  conceal  any 
matter  or  fact  concerning-  which  he  was  interrogated. 

11. 

Prior  to  the  time  that  said  insurance  policy  was  signed 
and  delivered  by  plaintiff,  plaintiff's  physician  and  medi- 
cal examiner  examined  Abe  Lutz  and  determined  from 
said  examination  that  the  health  and  physical  condition  of 
Abe  Lutz  merited  and  warranted  the  issuance  of  such 
insurance  policy,  and  plaintiff's  representatives  contacted 
the  physician  of  Abe  Lutz  and  obtained  and  had  the  op- 
portunity of  obtaining  full,  true  and  correct  information 
from  such  physician  regarding  the  physical  condition  and 
health  of  Abe  Lutz;  that  defendant  Harry  Lutz  and  Abe 
Lutz  caused  to  be  cancelled  other  insurance  policies  in 
existence  on  the  life  of  Abe  Lutz,  believing  that  the  said 
insurance  policy  described  in  plaintiff's  complaint  was 
valid  and  that  the  proceeds  thereof  would  be  paid  at  the 
time  of  the  decease  of  Abe  Lutz,  and  defendants  are  in- 
formed and  believe,  and  upon  such  information  and  belief 
allege  that  plaintiff  knew  that  such  other  insurance  poli- 
cies were  cancelled  and  that  the  insurance  policy  described 
in  plaintiff's  complaint  was  taken  [29 J  out  in  lieu  and  in 
place  of  the  said  other  insurance  policies  by  defendant 
Harry  Lutz  and  Abe  Lutz,  and  that  said  two  last  named 
parties  believed  that  the  said  policy  would  be  paid  at  the 
time  of  the  decease  of  Abe  Lutz.  That  in  the  event  that 
there  was  any  physical  condition  existing  which  would 
have  justified  the  refusal  of  said  policy,  plaintiff  had 
ample  opportunity  to  ascertain  the  same  and  to  acquaint 
itself  with  the  full  facts  regarding  the  same;  that  by 
reason  of  the  facts  alleged  under  this  defense,  plaintiff  is 
estopped  to  rescind  or  cancel  the  said  policy  or  to  refuse 
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the  payment  of  the  proceeds  therefrom,  and  is  further 
precluded  from  rehef  by  reason  of  its  delay  in  waiting 
until  the  decease  of  Abe  Lutz  before  attempting  to  rescind 
or  cancel  the  said  insurance  policy. 

Affirmative  Defense — Waiver 

I. 

Defendant  Harry  Lutz  procured  and  obtained  the  policy 
of  life  insurance  described  in  plaintifif's  complaint  in  good 
faith  and  without  any  intention  to  defraud  or  mislead 
plaintiff,  and  said  defendant  has  paid  all  premiums  on  the 
said  policy  as  alleged  in  plaintifif's  complaint,  believing 
that  the  said  insurance  policy  was  valid  and  enforceable, 
and  that  the  proceeds  thereof  would  be  paid  to  Harry 
Lutz  immediately  following  the  decease  of  Abe  Lutz. 
Defendants  are  informed  and  believe,  and  upon  such  in- 
formation and  belief  allege  that  Abe  Lutz  furnished  the 
agents  and  representatives  of  plaintifif  with  full,  true 
and  correct  information  on  all  matters  as  to  which  in- 
formation was  requested  by  said  agents  and  representa- 
tives, and  that  Abe  Lutz  did  not  falsify  or  conceal  any 
matter  or  fact  concerning  which  he  was  interrogated. 

II. 

Prior  to  the  time  that  said  insurance  policy  was  issued 
by  plaintifif,  plaintifif's  physician  and  medical  examiner  [30] 
exajuined  Abe  Lutz  and  determined  from  said  examina- 
tion that  the  health  and  physical  condition  of  Abe  Lutz 
merited  and  warranted  the  issuance  of  such  insurance 
policy,  and  plaintifif's  representatives  contacted  the  phy- 
sician of  Abe  Lutz  and  obtained  and  had  the  opportunity 
of  obtaining  all  information  from  such  physician  regard- 
ing the  physical  condition  and  health  of  Abe  Lutz  which 
plaintiff  deemed  necessary;  that  at  the  time  of  the  mak- 
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ing  and  signing  of  application  for  insurance  by  Abe  Lutz, 
said  Abe  Lutz  informed  plaintiif's  medical  examiner  and 
agent  that  Dr.  Maurice  H.  Rosenfeld,  of  Los  Angeles, 
California,  was  his  family  and  attending  physician,  and 
had  given  him  a  complete  physical  examination,  includ- 
ing, but  not  limited  to,  blood  sugar  tests;  that  the  medi- 
cal examiner  of  plaintiff  thereupon  inserted  in  writing 
the  name  of  Dr.  Maurice  H.  Rosenfeld,  and  recorded  the 
fact  that  said  Abe  Lutz  had  undergone  a  physical  exam- 
ination and  blood  sugar  determination  test  at  the  office 
of  said  Dr.  Maurice  H.  Rosenfeld;  that  following  the 
examination  of  Abe  Lutz  by  plaintiff's  medical  examiner, 
in  addition  to  the  information  obtained  by  said  medical 
examiner,  and  the  recording  of  so  much  of  the  informa- 
tion given  by  said  Lutz  as  was  deemed  material  by  said 
medical  examiner,  said  medical  examiner  made  a  thorough 
and  complete  examination  of  Abe  Lutz,  including  tests 
of  all  the  matters  concerning  which  plaintiff  company 
now  claims  to  have  been  misled,  or  concerning  which 
information  was  withheld,  and  a  written  report  of  the 
physical  findings  of  said  medical  examiner  were  forwarded 
by  said  medical  examiner  to  the  Home  Office  of  plaintiff 
company  at  Boston,  Massachusetts;  that  in  furnishing 
plaintiff  company,  through  its  medical  examiner  and  agent, 
with  the  name  of  the  family  and  attending  physician  of 
said  Abe  Lutz,  plaintiff  company  had  placed  at  its  dis- 
posal the  exact  source  from  which  it  could  obtain  the  in- 
formation which  it  now  maintains,  by  virtue  of  the 
amended  complaint  filed  herein,  was  withheld  from  it;  that 
notwithstanding  the  foregoing  information  given  by  Abe 
Lutz  to  plaintiff,  [31]  plaintiff  company  either  made  no 
investigation,  or  an  insufficient  investigation,  when  it  could 
or  should  have,  and  thereupon  issued  the  policy  of  insur- 
ance hereinbefore  referred  to,  and  received  and  kept  all 
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of  the  premiums  paid  thereon  until  after  the  death  of 
said  Abe  Lutz;  that  by  reason  of  the  foregoing,  plaintiff 
company,  under  the  provisions  of  Sees.  333,  334,  335,  and 
336  of  the  Insurance  Code  of  the  State  of  California, 
has  waived  all  of  the  matters,  facts,  and  things  concern- 
ing which  it  now  claims  to  have  been  misled  or  con- 
cerning which  information  was  concealed,  and  withheld 
from  it,  by  said  Abe  Lutz. 

Third   Defense — Incontestable   Clause 

I. 

That  the  matters  set  up  and  alleged  in  paragraph  XVI 
of  plaintiff's  first  cause  of  action,  and  Paragraph  XVI 
incorporated  by  reference  in  plaintiff's  second  cause  of 
action,  are  barred  by  the  provisions  of  the  policy  of  life 
insurance  referred  to  in  plaintiff's  amended  complaint 
numbered  1,172,844,  and  particularly  that  provision  con- 
tained in  said  policy  in  words  and  figures  as  follows: 

"Incontestable 

"This  Policy  shall  be  incontestable  after  it  has 
been  in  force  for  a  period  of  two  years  from  its 
date  of  issue,  except  for  failure  to  pay  premiums, 
and  except  as  to  any  provision  contained  in  any  sup- 
plemental agreement  attached  hereto  relating  to  ad- 
ditional benefits  specifically  granted  in  event  of  total 
and   permanent  disability  or  of  death  by  accident." 

In  connection  with  the  foregoing,  defendants  allege  that 
the  date  of  issue  of  said  policy  was  October  13,  1942;  that 
the  matters  set  up  and  alleged  in  paragraph  XVI,  as  afore- 
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said,  were  not  asserted  as  a  ground  for  rescission  of  said 
policy  of  insurance  until  after  the  lapse  of  more  than  two 
years  from  the  date  of  issue  of  said  policy,  [32]  said 
amended  complaint,  which  for  the  first  time  contained 
the  matter  set  up  and  alleged  in  paragraph  XVI,  as  afore- 
said, having  been  filed  herein  on  or  about  January  31, 
1945. 

COUNTERCLAIM 
Comes  now  defendant,  Harry  Lutz,  and  for  a  counter- 
claim against  the  New  England  Mutual   Life  Insurance 
Company  of  Boston,  a  corporation,  states  and  alleges  as 
follows : 

I. 

That  the  New  England  Mutual  Life  Insurance  Com- 
pany of  Boston,  is  now,  and  has  been  at  all  times  herein 
mentioned,  a  corporation,  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Massa- 
chusetts, and  engaged  in  and  duly  authorized  by  the  laws 
of  the  State  of  California  to  engage  in  the  business  of 
life  insurance  in  said  State  of  California. 

IL 

That  the  amount  in  controversy  herein  exceeds  the  sum 
of  $3,000,  exclusive  of  interest  and  costs.  The  jurisdic- 
tion of  this  court  depends  upon  diversity  of  citizenship 
and  upon  the  fact  that  the  amount  in  controversy  ex- 
ceeds the  sum  of  $3,000,  exclusive  of  interest  and  costs. 
The  within  action  is  a  controversy  between  citizens  of 
different   states,   to-wit:     Harry   Lutz,   who   is   now   and 
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has  been  at  all  times  herein  mentioned  a  citizen,  resident, 
and  inhabitant  of  the  State  of  California,  and  plaintiff 
who  is  now,  and  has  been  at  all  times  herein  mentioned  a 
citizen,  resident,  and  inhabitant  of  the  State  of  Massa- 
chusetts. That  Harry  Lutz  is  now  and  has  been  at  all 
times  herein  mentioned  residing  within  the  Central  Divi- 
sion of  the  Southern  District  of  California  of  the  above 
entitled  court. 

III. 

That  Harry  Lutz  is  the  son  of  Abe  Lutz,  now  de- 
ceased, and  the  beneticiary  named  in  policy  No.  1,172,844, 
issued  by  plain-  \a]  tiff  company  on  the  life  of  Abe 
Lutz. 

IV. 

That  on  or  about  the  13th  day  of  October,  1942,  in 
consideration  of  the  payment  of  the  premium  of  $1099.90, 
for  the  period  commencing  October  13,  1942,  to  and  in- 
cluding September  13,  1943,  and  the  further  sum  of 
$1,199.90  annually  thereafter,  the  plaintiff  company,  by 
its  agents  duly  authorized  thereto,  executed  its  policy 
of  insurance  No.  1,172,844  in  writing  upon  the  life  of 
Abe  Lutz  in  the  sum  of  $13,000;  that  plaintiff  company 
has  in  its  possession  the  original  policy  of  insurance; 
that  there  is  attached  hereto,  here  referred  to,  marked 
Exhibit  "A"  and  made  a  part  of  this  complaint  a  photo- 
static copy  of  said  policy  of  insurance,  the  original  of 
which  Harry  Lutz  will  rely  upon  at  the  time  of  trial; 
that  under  and  by  virtue  of  the  terms  of  said  policy  of 
life  insurance,  plaintiff  company  agreed  in  writing,  among 
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other  things,  to  pay  to  Harry  Lutz,  son  of  Abe  Lutz, 
or  if  said  son  should  be  deceased,  to  the  executors,  ad- 
ministrators, or  assigns  of  said  son,  the  sum  of  $13,000 
following  the  decease  of  Abe  Lutz  and  the  filing  of  proof 
of  death  of  said  Abe  Lutz;  that  on  the  28th  day  of 
May,  1944,  the  said  Abe  Lutz  died  in  the  City  of  Los 
Angeles,  State  of  California. 

V. 

That  up  to  the  time  of  the  death  of  said  Abe  Lutz  all 
premiums  accrued  on  said  policy  were  fully  paid. 

VL 

That  the  said  Abe  Lutz  performed  each  and  all  of  the 
conditions  of  said  policy  of  insurance  on  his  part  to  be 
performed. 

VIL 

That  the  said  Harry  Lutz  has  performed  each  and  all 
of  the  conditions  of  said  policy  of  insurance  on  his  part 
to  be  performed.  [34] 

VHL 

That  prior  to  the  commencement  of  this  action  notice 
and  proofs  of  death  of  said  Abe  Lutz  were  given  to  plain- 
tiff company,  and  demand  was  made  upon  plaintiff  com- 
pany for  the  payment  of  said  sum  of  $13,000. 

IX. 

That  said  sum  of  $13,000  has  not  been  paid  nor  any 
part  thereof  and  the  same  is  now  due  from  plaintiff  com- 
pany to  Harry  Lutz,  counterclaimant  herein. 
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Wherefore,  defendants  pray  as  follows: 

( 1 )  That  plaintiff  take  nothing  by  reason  of  the  fil- 
ing of  its  amended  complaint  herein,  and  that  defendants 
Harry  Lutz  and  'Harry  Lutz  and  Rose  Lutz,  as  executor 
and  executrix  of  the  last  will  and  testament  of  Abe  Lutz, 
deceased,  be  awarded  their  costs  and  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  just  and  proper. 

( 2 )  That  counterclaimant  ibe  awarded  judgment  against 

New  England  Mutual  Life  Insurance  Company  of  Bos-  \ 

ton,  a  corporation,  for  the  smn  of  $13,000,  together  with 
interest  thereon  at  the  rate  of  7%  per  annum  from  May 
28,  1944,  until  paid,  for  costs  and  for  such  other  and 
further  reHef  as  to  the  court  may  seem  just  and  equitable. 

McLaughlin  &  McGinley 

By  John  P.  McGinley 

Attorne>^s  for  Defendants  and  Cross- 
Claimant,   [35] 
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hryh  \nsurance  Company  oy  boston 


COPT 

SigrtcB  to  i^g 

at  iu  Home  Office  in  Boston,  Massachusetts,  on  receipt  of  due  proof  of  the  death  of  the 

Inslred *"  P"» the 

Face  Amount —  TBIHUP  TBCOBAP  *— Dollars,  to  the 

Beneficiary   «  HABRT  IlffZ.  ■on  of  the  Inaur^d,   or  If  d»caa»ad.  th«  Mwcutof, 

8dmlnl8trator«  or  aaalga*  of  aaid  ■oa,  the  sole  ftmer  of  thlt  Policy. 

The  Benrfkiary  is  appnintrH     wlthottt      right  of  re\'ocationj   */  **•  iMored. 
This  Policy  is  issued  in  consideration  of  the  application  and  of  the 

Annual  Premium  of         —  IKVP  BUHPRP  HIirrT  ran  Ob  90/IOO  *** Dollars, 

to  be  paid  in  advance  as  herein  specified,  and  of  a  like  premium  to  be  paid  on  or  before  the 

thirteenth  ^^y  nf    Oetober ;„  ^^ch  year  thereafter  during  the  life  of  the  Insured. 

The  provisions  hereinafter  set  forth  are  hereby  made  a  part  of  this  contract. 

The  cffcciivc  date  for  thr  calculation  of  non-forfeilure  values  and  dividends 
is  _  October  13 »    ly>2  apj  pjcj,  policy  year  shall  begin  with  this  date  or  its  anniverury. 

in  {DitnCSS  VDImOf,  the  new  England  MtrrvAL  Lire  Insurance  Company  has  caused 
this  contract  to  be  executed  at  Boston,  Massachusetts,  on  its  date  of  issue, =^i — ^-^ 

Ante  CsilL^i  loistrprtsidfru 


Secretary 


Policy  Number  1, 172, 8kl» 


Annual  Rettim  of  Surplus 

idcndf  are  ApplKi 
>rd  10  Provide  Re 

WO  Hu  sno  AwaUM  »tie«menl 


Life  Policy 

Pmniuim  Fayat>le  duiinx  Lifc,  unlr»  Dividrndi  are  Applied  to  Shorten  Premium  Payiaf  Period 
Cash  Value  May  be  L  >rd  lo  Provide  Retircmenl  iDCOoe 
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Exhibit  A) 
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To  be  nude  only  by  the  Company  at  i«i  HocflT  OAcc 
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WAR  AND  AVIATION  AGREEMENT 

Tbis  Policy  is  issued  on  ihe  express  condidon  that  the  Company  docs  not  axume  the  riik  of  death  under  any 
of  the  following  circumstances,  notwithstanding  any  cootrar)'  provision  contained  in  the  Policy : 

(a)  death  frwn  any  cause,  while  the  Insured  it  in  service  outside  the  fort> -eight  states  of  tlic  Unitctl  States, 
the  District  of  Columbia  and  the  Dominion  of  Canada,  in  the  military,  naval  or  air  forces  of  any  coun- 
try at  war,  declared  or  undeclared ;  or  death  within  six  months  after  termination  of  luch  service,  as  a  re- 
sult of  injiniet  incurred  or  disease  cootracted  during  such  aeivioe; 

(b)  death  withfa  two  yean:  of  the  date  of  is:ue  of  this  Policy,  from  injuries  incurred  or  disease  cor.tracted 
outside  the  forty-eight  states  of  die  United  Sutcs,  the  D  Jtrict  of  Columbia  and  die  Eominioo  of  Cana- 
da, as  a  result  of  war,  or  any  incident  thereof; 

(c)  death  as  a  result  of  tra\'cl  or  flight  in,  or  descent  from,  any  kind  of  aircraft,  in  any  capacity  «c.:pt  as  a 
fare-paying  passenger  on  a  regularly  scheduled  pasMnger  flight  of  a  licvsued  common  carrier. 

In  event  of  any  such  deatli,  the  liabUity  of  the  Company  under  this  Policy  and  under  any  Double  Inlemnity 
Agreement,  or  under  any  paid-up  cr  cj:tenJed  Insurance,  or  under  any  Policy  is:;ucd  in  cxchnnge  for  this  Policy, 
shall  be  limited  to  (a)  prcmiunu  paid  to  die  Company,  less  bU  dividends  credited  in  any  manner,  with  interest  at 
three  per  cent  per  annum,  or  (b)  the  rccrve  on  dJs  Policy,  whichc\«r  is  greater;  increased  in  either  cast  by  the 
reserve  for  any  additions  and  accumul.-.tcd  surijlus,  anl  decreased  by  any  indcbtcdnea  which  has  not  been  repaid 
tn  cash,  and  by  any  amount  allowed  as  a  credit  in  connection  with  a  change  or  reduction.  Ii.  no  event  s'lall  the 
liability  of  the  Company  exceed  the  amount  which  %>'o;ilJ  be  payable  if  diis  Agreement  were  not  in  effect 

The  Incontestable  provision  of  tlie  Policy  is  amended  by  adding  the  following  words:  and  txeept  a  to  any 
pnvisioH  of  th€  War  and  Aviaiion  Apetment.  jt  ,    m  H  g 

Endorsed  on  Date  of  Isnie  of  Policy  •  Anir>»««  »*  <'^f*> 

In  consideration  of  th»  paymant  In  advnnoe  as  herein  speolfled,  of  a  pro  rote  prwilua  ot 
I  1099'90ror  Insnrttioe  to  8»Pt.  U,  19^3  ,  It  Is  hereby  agreed  thot  the  annual  premluas  shall  bs 
payable  8«pt.  Uth  Instead  of  Oot.  13th  ;  but  this  endorsMent  shall  not  affeot  poHo» 
provisions  dcflnlno  policy  years  and  adjuatnent  of  the  prealua  for  tho  polloy  year  In  which  the  Insure* 
At  ^>  PR-1 

OnxASD  ea  Bat*  af  Issue  of  Polloy 


«1M. 


Register  of  Changes  in  Beneficiary  and  Ownership 

If  any  endonemeiit  ii  made  below  by  the  Company  at  iu  Hook  Office,  the  Beneficiary  and  Owmenhip  of  Ihif  Policy  shall  be 
in  accordance  with  the  request  referred  to  in  the  laieti  endortement;  the  original  of  luch  request  being  filed  with  the  Company  and  a 
copy  attached  to  this  Policy. 
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Pn-niiuins 

PfrmiiiiiK  air  |..ixab!r  M  thf  Home  Olf^. .  .  ..r  tl.rv  ni.iv  Ik- 
paid  lo  an  ai'  111  i.f  ilie  (  i.iiipanv  mK  iijN.n  iMncn  of  a  rtccipt 
jxni'l  l>v  a  Sririurv  or  an  A»M>tani  S<,  i.i.irv  and  counirr- 
HSncd  1.x  a  i;rnirjl  Acrnt  or  Man.ic- r.  Pr.  iniu.m  are  due 
ann.i.illv  m  adxancr.  bin  niav  Ur  (>aid  h  im-ar.nualK  or  quarirrlv 
al  llu-  (.:iii|.iia\  iJir<  r!fi«iiM-  ai  tinw  of  i«uf.  or  in  •iurli  oihrr 
manmr  a«  h.jn  he  acrrr.1  n|M>n  wuli  ihr  (  oinp.-nv  Anv  amonni 
of  premium  (laid  for  a  peii<«l  Ix-xond  ihr  polirv  xrar  in  winch 
ihe  Insiir.d  dies  shall  be  |  .iid  in  rue  sum  lo  ihe  perv.n  enmled 
lo  recriM-  ilie  p.ilir\  pr<icn-<U  u|i<in  llie  draih  of  ihr  Insured,  or 
for  whose  immediate  benefit  <.urh  pr.<ee<]5  are  ihrn  lwin«  applied. 
In  ca«e  of  f.uliire  to  pav  anv  premium  when  due  or  dunnc  the 
period  of  cr.ire.  iliis  Policv  sh.ill  re.iv  to  be  in  forre  except  for 
such  x.ilur»,  if  anv.  as  are  provided  b\  ihe  Aon-fi.rfeiiure  and 
Loan  Provisioiu 

Grace.  .\nv  premium  not  paid  on  or  liefore  its  due  date 
will  be  in  default;  but  a  ?rrace  period  of  ihirlv-one  davs,  without 
interest,  will  be  allowed  for  paxtnent  of  everx  premium  after  the 
first,  durin?  which  period  the  insurance  shall  continue  in  r>rce. 

RllNsrvltMINT.  This  Policv  ni.iv  be  rrinv.itrd  .it  any 
lime,  unless  the  Policy  has  been  surrendered  for  its  cash  value, 
upon  production  of  evidence  of  insurability  salisfaciory  to  the 
Companv.  the  pa>  mcni  or  rein  itatement  of  any  indebtedness  lo 
the  Company,  and  the  pavment  of  all  overdue  and  unpaid 
premiums,  wuh  inurcst  on  such  indebtedness  and  premiutns  at 
five  per  cent  per  annum,  compoundi-d  annually. 

Procctrds  Pa)  able 

Pax  nu  MIX  In  the  Company  under  this  Policv  shall  be  made  at 
(ht  Home  Oltice.  The  Companv  has  the  riKht  to  require  surrender 
of  the  Policv  at  the  lime  of  claim.  The  proceeds  payable  at  death 
shall  be  the  face  ainouni,  increased  bv  any  additions,  accumu- 
lated surplus  and  unpaid  share  of  sjrplus,  and  reduced  by  any 
indebtedness  to  ilir  (x>mpany  on  or  secured  bv  this  Policy,  and 
bv  anv  amount  of  unpaid  premium  fur  ilie  policy  year  in  xvhich 
ihe  Injured  dies,  exen  if  death  otturs  wiiliin  the  grace  period. 

Dividends 

L'pon  pax  mem  of  the  second  rnnual  premium,  and  annually 
thereafter  xvhile  in  force  prior  to  nuiuriiv,  this  Policy  ihall  be 
credited  with  such  share  of  surplus  as  may  be  apportioned  by 
the  Companx.  Each  share  of  surplus,  or  dividend,  at  the  option 
of  the  Oxvner,  shall  be  (A)  pavabic  in  cash;  or  (B)  applied  in 
reduction  of  premium;  or  (C)  used  to  purchase  a  participating 
paid-up  addition,  unless  the  Policy  is  in  force  as  extended  insur- 
ance, which  addition  may  be  surrendered  for  a  cash  value  not 
less  than  the  dividend;  or  (D)  left  with  the  C^ompany  to  accu- 
mulate, with  interest  at  not  less  than  Ixvo  and  one-half  per  cent 
per  annum,  and  payable  at  maturity  or  expirx  or  on  demand. 
.\ny  election  in  the  application  or  by  subvqiunt  request  shall 
be  effective  uniil  another  election  il  made,  but  if  no  eU-clion  is 
in  effect,  ihe  share  of  surplus  for  any  year  xxill  be  held  by  the 
Companv  at  interest,  as  provided  in  D.  If  any  premium  remains 
unpaid  at  the  expiration  of  the  grace  period,  the  Company  shall 
appiv  lo  the  payment  then  due  the  accumulated  surplus  under 
D,  if  sufficient  to  make  said  pavment  in  full.  If  this  Policy 
becomes  a  claim  by  death  after  ihe  first  policy  year,  a  post- 
mortem share  of  surplus  shall  be  paid. 

P  A  I D  - 1  p  OB  E  N  n  o  \v  u  E  N  T  P  HI  V  1 1  E  c  F.  .  \N  hen  the 
cash  value  of  ihis  Policy  and  of  any  additions  and  accumulated 
turplui  equals  the  reierxe  of  a  paid-up  policy  of  the  tame  form 
and  amount  at  the  then  attaiiKd  age  of  the  Insured,  upon  written 
rrqueM  and  release  of  additions  and  accumulated  surplus,  this 
Policy  shall  be  endoned  as  fullv  paid-up;  or  when  such  aggregate 
value  equals  the  face  amount  of  this  Policv.  upon  written  request 
and  release,  the  net  cash  value  shall  be  paid  as  an  endowment. 

0\Micrship  and  Beneficiary  Provisions 

The  Insured,  if  all  Beneficiaries  are  appointed  with  the  right  of 
rex'oration,  or  jointly  xxith  all  Beneficiaries  appointed  without 
right  of  revocation,  is  the  Owner  of  this  Policy,  unless  otherwise 
prox'ided.  Such  ownership  shall  be  subject  to  anv  assignment  on 
file  ai  the  Home  Office  of  the  Companv.  The  Ow  ner  has  the  right, 

socM  New  Engi.am)  Mitial 


prior  to  matufitv  of  the  Policv  bv  death  or  as  an  eiKlowii" m, 
fi.'in  tune  to  tiiiie.  to  chance  the  Beneficiari,-  and  the  provisions 
!r..xerPin«  control  of  ihe  l'"li«y.  .isvicii  the  Poll,  v  as  coll.iKi  il 
s»ciiiiiv.  or  cxerciM-  anv  rivlii,  opti.>u  or  b.n<  lit  roniain»-d  in  the 
Policv  or  i--rmin.-<l  bv  the  (  oi!ip..iiv;  aiKl  the  ruilin  <if  ""* 
B-n.firi.irv  sh.ill  U-  sul.j.  I  t>  anv  innn  <t  so  cmied.  Kvery 
i.qn.  M  for  chance  of  IJ.iisli.iaiv  iiniM  U-  in  wriii.n  form  t.iin- 
facioiA  t.i  the  Companx .  and  sh.ill  take  .  11.  ci  as  of  tin  dale  of  sik  h 
reqiieM,  biU  oiilv  when  end.irv-il  lurooo  bv  the  CjiiniwV. 
wheiheror  not  the  Insured  Ik-  lixing  al  the  lime  ..f  emlors.  nient; 
provu!.^  lliJI  anv  inlerrst  s,.  cr.  and  shall  !><•  soLjct  lo  anx 
aciii.n  taken  .>r  paxnienl  iiuile  by  the  (Ujiiipanv  pri.*  to  such 
endor>ement  If  no  B»  nefi,  i.irv  survix.  s  the  Insiind.  the  prore.ds 
shall  lie  pavalile  to  the  ex.  i mors.  adminiMrat.irx  or  as»igii»  of  ihe 
Insured,  unless  otherxviss-  provided. 

Change  of  Plan 

This  Policv,  while  in  full  force,  inav  l>e  ex.hanced,  subject  to 
the  following  provisions,  for  any  f.wm  of  Life  <ir  Endowment 
Policv,  of  the  same  face  amount,  wiiiten  l)V  li.e  (  ..npanv  at  ihe 
time  of  exchange.  The  nexv  P..li.  y  will  Ik-  iwi.d  as  U  the  <laie 
and  age  specified  in  this  Policv.  and  will  Ix-  subl'  <  t  lo  .mv  iinl.  bi 
eilness  lo  the  Company  on  or  smire<l  bv  this  Policv,  and  lo  any 
assicnmenl  on  file  at  the  Home  f)lli.e  of  the  C..iiip,iny.  Change 
to  a  Policy  with  a  higher  preiiiiuin  r.iie  will  l<-  ni.ide  withiHit 
evidence  of  insurability,  upon  payment  of  the  dillerence  hslxveen 
the  reserves  of  the  respective  policies.  (  lunge  lo  a  P.Jiey  with  a 
loxver  premium  rate  will  be  made  u|>on  exid.me  of  insuraUlity 
satisfactory  to  ihe  Companv,  with  ^dJu^.llnelll  of  the  dilTen-nce 
belxveen  the  cash  value  of  this  I'olu  v  .-"id  the  reserxe  «if  ilie  nexv 
Policv.  Change  may  be  made  only  with  the  consent  of  the 
Company  if  any  premium  has  bten  xvaived  und.r  ■  dis-ibility 
provision,  or  if  the  new  Policy  shall:  (a)  invuixe  anx  other  life;  or 
(b)  increase  the  amount  payabi--  in  exeni  of  d.aih;  or  (r) 
include  any  disability  or  .iccidental  death  proxisi.in  xxliic  h  is  n..' 
a  part  of  this  Policy;  or  (d)  require  less  than  Kn  annual  premiiiius 
payable  after  the  date  of  exchange. 

Assignments 

No  assignment  of  this  Policy  shall  be  binding  nn  the  ( Jim|>*ny 
unless  in  writing  and  until  ihe  original,  or  a  duplicate  thereof,  is 
filed  at  the  Home  Office.  Assignments  shall  lie  subject  to  any 
indebtedness  to  the  Company  on  or  secured  bv  this  P.ilicy.  No 
responsibiliiy  for  the  validity  of  assignments  will  l.e  assumed  b) 
the  Company. 

Incontestable 

This  Policy  shall  be  incontestable  after  it  has  been  in  force  for  a 
period  of  two  years  from  its  dale  of  issue,  except  for  failure  to  pay 
premiums,  and  except  as  to  any  provision  contained  in  any  sup- 
plemental agreement  attached  hereto  relating  to  additional 
benefits  specifically  granted  in  event  of  total  and  permanent  dis- 
ability or  of  death  by  accident. 

A,T«ided,  se«  War  itid  Avc'.cn  AerccJWt 

AcE.  If  the  age  of  the  Insured  has  been  militated,  the 
amount  payable  shall  be  that  which  the  premium  for  Ihu  Policy 
xvould  have  purchased  at  the  rate  for  the  correct  age. 

Suicide.  If  the  Insured,  whether  sane  or  insane,  shall  die 
by  his  or  her  own  hand  or  act  xvithin  two  years  from  the  date  of 
issue  of  this  Policy,  the  liabilitv  of  the  Company  under  this  Policy 
shall  be  limited  to  the  pax  ment  in  one  sum  of  die  amount  of 
premiums  paid,  less  any  indebtedness  to  the  Company. 

Contract 

This  Policy  and  the  application,  a  copy  of  which  U  •tt»ched 
to  and  made  a  part  of  this  Policy,  constitute  the  entire  contract 
between  the  parties.  All  staiemenu  made  by  the  Inairtd  or  in 
hu  behalf,  in  the  absence  of  fraud,  shall  be  deemed  representations 
and  not  warranties;  and  no  such  statement  shall  be  used  in 
defense  to  a  claim  unless  contained  in  the  application  and  unless 
a  cop>-  of  such  application  is  attached  to  this  Policy  when  issued. 
.No  endorsement  or  alteration  of  ihis  Policy  and  no  waiver  of  any 
of  iu  provisions  shall  be  valid  unless  made  in  writing  by  the 
Company  and  signed  by  its  President,  Vice-President,  Secretary, 
.\ssistant  Secretary  or  Recistrar;  and  no  other  person  shall  have 
authority  lo  bind  the  C'ompanv  in  any  manner. 

Lite  Insurance  Company 
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Values  of  Policy 


Loan  Provisions 

Al  any  lime  aficr  the  first  policy  year,  prior  to  maiurity,  while 
iliis  Policy  ij  in  force  except  aj  extended  iniurance,  on  receipt  of 
the  loan  agreement  duly  a«i«ning  the  Policy,  the  Company  will 
loan  on  the  lole  security  of  the  Policy  and  of  any  additions,  any 
amount  uhich,  with  intcrejl,  »haU  not  exceed  the  value  of  the 
Pohcv  and  of  any  addilioni  at  the  end  of  the  policy  year  in  which 
such  loan  is  made.  Any  existing  indebtedncn  to  the  Company  on 
or  secured  by  this  Policy  and  any  unpaid  premium  for  the  then 
lurrrnt  policy  year  shall  be  deducted  from  the  loan  value.  The 
I  oi.ipany  may  require  delivery  of  the  Policy  at  itj  Home  Office 
before  making  such  loan.  The  Company  may  defer  the  making 
of  any  loan,  other  than  to  pay  premiums  on  policies  in  the  Com- 
pany, for  not  more  than  six  months  from  date  of  application 
thci.  for,  or  for  any  shorter  period  prescribed  by  law. 

If  an  automatic  premium  loan  agreement  is  in  eflfect,  the 
amovuit  of  each  premium  which  thereafter  remains  unpaid  at  the 
end  of  the  grace  period  shall  be  charged  against  the  Policy  ai  a 
loan,  provided  the  entire  indebtednesi  on  the  Policy,  with  interett, 
shall  not  exceed  the  value  of  the  Policy  and  of  any  »ddilionf  on 
the  next  premium  due  date.  Before  the  automatic  premium  loan 
provision  shall  be  in  effect,  the  agreement,  duly  MBgning  the 
Policy,  must  be  filed  with  the  Company  at  iu  Home  Office;  and 
the  Company  may  require  delivery  of  the  Policy  at  it»  Home 
Office  for  endonement.  This  provision  ihaU  not  be  «pplM:able 
for  settlement  of  less  than" a  quarterly  premium. 

Loans  shall  bear  interest  at  a  rate  equivalent  to  five  per  cent 
at  the  end  of  the  year,  payable  on  the  dates  specified  in  the  loan 
ag.ecmeni.  Interest  not  paid  when  due  shaU  be  added  to  the 
amount  of  the  loan  and  bear  interest. 

Loans  may  be  repaid,  in  whole  or  in  part,  at  any  time  prior  to 
maturitv,  while  the  Policy  is  in  force,  unless  meanwhile  a  non- 
forfeiture option  has  become  operative.  Failure  to  repay  any 
loan  or  to  pay  interest  shall  terminate  the  insurance  only  when 
the  total  indebtedness  equals  or  exceeds  the  loan  value  and  thirty- 
one  days  after  notice  has  been  mailed  to  the  last  known  addrea 
of  the  Insured. 

Non-Forfeiture  Provisions 

The  reserve  on  this  Policy  is  computed  by  the  full  level  premium 
method  on  the  American  Experience  Table  of  Mortality  and 
three  per  cent  interest.  The  values  at  the  end  of  the  third  and 
subsequent  years  are  equivalent  to  the  fuU  reserve;  the  value*  for 
the  end  of  the  second  year  are  equivalent  to  the  full  reserve  re- 
duced by  one-half  of  one  per  cent  of  the  face  amount  of  the  Policy. 


After  the  Policy  has  been  in  full  fotxre  for  two  policy  ye«n,  and 
prior  to  maturity,  any  one  of  the  following  non-forfeiture  optioos 
will  be  available: 

Extended  Insurance.  Participating  term  insurance, 
continued  from  the  due  date  of  the  premium  in  default,  (or 
the  face  amount  of  the  Policy  and  of  any  additions,  less  the  amount 
of  any  ittdebtednesi  to  the  Company  on  or  secured  by  this  Policy. 
The  term  Oi  the  extended  insurance  shall  be  such  as  the  net  cash 
value  will  purchase  as  a  net  single  premium.  Extended  insurance 
shall  have  cash  values  equal  to  the  ftill  leaerve  thereon,  but  no 
loan  value. 

Paid-up  1nsu«ance.  Participating  paid-up  insurance, 
payable  at  the  same  time  and  on  the  same  condition*  a*  thi* 
Policy.  The  amount  of  the  paid-up  Policy  shall  be  such  as  the  net 
cash  value  will  purchase  as  a  net  single  premium.  Paid-up  in- 
surance shall  have  cash  and  loan  values  eqtial  to  the  full  reserve 
thereon,  less  any  indebtedness. 

Cash  Value.  The  net  cash  value,  which  shall  be  the  value 
of  the  Policy  and  of  any  additions  and  accumulated  surplus,  lesa 
any  indebtedness  to  the  Company  on  or  secured  by  this  Policy, 
payable  on  surrender  of  the  Policy.  Cash  values  will  be  available 
at  the  end  of  a  policy  year,  or  during  a  grace  period,  or  with  the 
consent  of  the  Company  at  other  times.  The  Comgiaoy  may  defer 
payment  of  any  cash  value  for  not  more  than  six  months  £rom  date 
of  application  therefor,  or  for  any  shorter  period  prescribed  by  law. 

Election  of  Option.  Any  election,  in  the  applica- 
tion or  in  writing  filed  with  the  Company  at  its  Home  Office,  in 
effect  at  the  end  of  the  grace  period  for  the  payment  of  the  premium 
in  default,  shall  determine  whether  the  extended  insurance  or 
the  paid-up  insurance  provision  is  birxling.  If  no  election  is  in 
effect,  the  extei«led  insurance  provision  shall  be  binding.  The 
extended  insurance  and  paid-up  iiuurance  options  shall  do( 
become  automatically  operative  so  long  as  the  premium  due 
ntay  be  paid  by  accumulated  surplus  or  under  the  terms  of  an 
automatic  premium  loan  agreement  then  in  effect. 

The  following  table  shows  the  values  at  the  end  of  certain 
policy  years,  provided  all  premiums  due  during  the  yean  indi- 
cated have  been  paid,  and  provided  the  Policy  is  fiee  from 
indebtedness  to  the  Company  and  is  without  addition*  or  accu- 
mulated surplus.  If  in  any  policy  year  after  the  second  the 
premium  for  a  part  of  a  year  is  paid,  the  cash  value  for  the  end 
of  the  preceding  year  shall  be  increased  by  a  proportionate  part 
of  the  increase  in  the  cash  value  for  the  then  current  year. 
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The  wltoie  or  part  of  the  prmmfa  paymbk  at  maniriiy  of 
lUi  Pobrf  by  darh  or  aa  an  csdowiDeot,  or  of  the  net  caih 
value  payable  on  •unrnder,  may  be  made  payable  a*  bereinafter 
provided  in  acsordanoe  with  one  of  the  fint  five  Optioot,  or  in 
Mcfa  maanrr  aa  nuqr  be  outuaUy  afreed  upon  with  the  Oanpany. 
The  proeediBC  (DiMming  change  of  beneficiary  ihall  apply  to  any 
ikoiun  or  change  of  ekcbon  at  an  Option  prior  to  maturity. 
Aay  flwlkw  of  an  Option  may  not  be  changed  after  the  Optioa 
hrriaiMt  operative,  except  a*  provided  in  the  election.  If  no 
election  ii  in  efieet  at  maturity,  the  Payee  entitled  to  the  proceedi 
nuy  then  make  an  rlfctioft  for  mch  Payce'i  own  benefit. 

FiBiT  Orrion.    Monthly  inatalmentt  certain  for  a  definite 
'  of  yean,  not  ntirding  thirty. 


SacoiiD  OrrioH  .    Monthly  inatalmenis  baaed  on  the  kx  of 
the  ^^f■t  apd  oa  the  age  when  thii  Optjon  bectanei  operative. 


•  fueeibtee 


Aall  be  made  only  during  the  life  cf  the  Payee,  or  with 

af  inMalmenu  certain  far  ten  or  twenty  year*  and 

durtef  the  life  of  the  Payee,  at  may  have  been  elected. 


TaiBD  OrriOH.  Monthly  inatalmenu  baaed  on  the  ks 
cf  the  Payee,  and  on  the  age  when  this  Option  becomea  operative. 
Paymeati  ihall  be  made  during  the  life  of  the  Payee.  Upon  receipt 
of  due  proof  of  death  of  the  Payee  before  the  lum  of  the  imtal- 
meniaftaid  cquab  the  amount  applied  to  thii  Option,  a  fumequal 
to  the  diflcrcDce  ihall  be  paid. 

FovBTH  OmoH.  Moothly  interett  paymenti  at  the 
rate  of  12.06  far  each  One  Tbouiand  Dollan  of  the  amount 
applied  to  thii  Option,  commencing  one  month  after  thii  Option 
hrrrTft  operative  and  continuing  during  the  life  of  the  Payee,  or 
auch  other  period  at  may  be  mutually  agreed  upon  with  the  Com- 
pany.  Thii  interc«ii  the  equivalent  of  two  and  ooe-half  per  cent  at 
the  cad  of  the  year.  At  the  deoeaK  of  the  Payee  or  at  the  end  cf  the 
petiod  agreed  upon,  the  amount  then  retained,  with  any  accrued 
inteieM,  ihall  be  paid  in  one  nun,  unlea  oiherwisc  pitjvided. 

FirTH  Option.  Instalments  of  (uch  amounn,  commenc- 
faiC  at  such  time  and  payable  at  such  periods,  as  may  be  agreed 
opoa  with  the  Company,  and  continuing  until  the  amount  applied 
to  thii  Option,  with  interest  and  dividends  as  hereinafter  provided, 
h  exhauMed.  The  final  instalment  will  be  for  the  halanrr  only. 

Sixth  OrriON.  If  this  Policy  is  surTcndered  at  the  end 
of  the  policy  year  when  the  attained  age  of  the  Insured  at  nearest 
birthday  it  SS,  60  or  65  years,  the  net  cash  value  may  be  made 
payable  in  monthly  instalments  during  the  joint  lifetime  of  the 
Insured  aad  otie  other  Payee  then  at  least  twenty-five  yean  of  age, 
two-thirds  cf  such  monthly  income  to  be  continued  during  the 
after  lifetime  of  the  survivor  of  such  Payees.  The  monthly  instal- 
ments will  be  based  on  the  sex  of  such  Payees,  and  on  their  ages 
when  this  Option  becomes  operative. 


The  fint  payment  under  the  First,  Second,  Third  or  Sixth 
Optioa  shall  be  payable  when  the  Option  becomes  operative, 


and  each  payment  shall  be  according  to  the  ubie  far  that 
Optioa.  Quarterly,  semi-annual  or  annual  instalments  may  be 
provided  at  the  time  of  election  of  any  Option,  in  lieu  of  the 
monthly  instalments. 

The  Options  shall  be  available  only  with  the  consent  of  the 
Cosnpany,  if  the  amount  applicable  thereto  be  less  than  One 
Thousand  Dollars,  or  if  payments  under  the  Option  are  to  be 
made  to  a  corporatkn,  partnership,  association  or  fiduciary,  or 
if  the  Policy  is  assigned  other  than  to  the  Company.  The  Company 
may  at  its  optioa  change  the  period  of  payment  to  quarterly,  semi- 
annual or  annual,  if  necessary  to  bring  the  amount  of  each  periodic 
guaranteed  payment  to  at  least  Ten  Dollars. 

DiviDBMDi.  These  Options  shall  be  credited  with  such 
shares  of  surplus  as  may  be  apportioned  by  the  Company,  but  in 
the  caae  of  the  Second  aiMl  Third  Options  any  such  shares  of  sur- 
plus will  be  apportioned  only  during  the  certain  or  refund  period. 
The  Second  Optioa  without  instalments  ceruin  and  the  Sixth 
Optico  will  not  participate  in  surplus  distribution.  Any  shares  of 
surplus  under  the  Fint,  Second,  Third  or  Fourth  Option  shall 
be  paid  in  instalments  with  the  guaranteed  payments.  Any  share 
of  surplus  under  the  Fifth  Option  shall  be  added  each  year  to  the 
unpaid  balance. 

Final  Payment.  At  the  decease  of  any  Payee  after  the 
Option  elected  becomes  operative,  the  then  present  value  of  any 
unpaid  instalments 'certain  under  the  First  or  Second  Option, 
commutedonthebasisof  interest  specified  for  that  Option,  or  any 
amount  due  under  the  provisioiu  of  the  Third  Option,  or  any 
principal  amount  and  accrued  interest  then  remaining  unpaid 
tinder  the  Fourth  or  Fifth  Option,  shall  be  paid  in  one  sum  to  the 
executon  or  administrators  of  such  Payee,  unlcsi  otherwise  pro- 
vided. The  liability  of  the  Company  shall  terminate  with  the  last 
payment  due  prior  to  the  decease  of  the  Payee  after  the  certain  or 
refund  period  under  the  Second  or  Third  Option,  or  of  the  Payee 
uixler  the  Second  Option  without  instalments  certain,  or  of  the 
surviving  Payee  under  the  Sixth  Option. 

Basis  OF  Payments.  The  reserve  for  the  Second,  Third 
and  Sixth  Optioiu  is  based  on  the  Standard  Annuity  Table  of 
Mortality  with  interest  at  three  per  cent  per  annum.  The  Com- 
pany shall  pay  interest  at  a  rate  equivalent  to  two  and  one-half 
per  cent  at  the  end  of  each  year  on  any  balance  from  time  to  time 
remaining  with  the  Company  under  the  Fint,  Fourth  or  Fifth 
Option,  and  such  unpaid  balance  shall  constitute  indebtedness  of 
the  Company.  The  amount  of  each  guaranteed  payment  uiMler 
the  Fint,  Second,  Third  and  Fourth  Options,  or  the  amountof  each 
periodic  payment  under  the  Fifth  Option,  includes  such  interest. 

ANTicirATiON  OB  ALIENATION.  Ufilcss  Otherwise  pro- 
vided in  the  election  of  the  Option,  no  Payee  shall  have  any  right 
to  assign,  alieiute,  anticipate  or  commute  any  instalments  or  pay- 
ments, to  make  withdrawals  of  proceeds,  or  to  make  any  change 
in  the  provisioiu  elected;  and,  except  as  otherwise  prescribed  by 
law,  no  payment  of  interest  or  of  principal  shall  be  subject  to  the 
debu,  contracts  or  engagements  of  any  Payee,  nor  to  any  judicial 
process  to  levy  upon  or  attach  the  same  for  the  payment  thereof. 


The  tables  fi>r  the  Options  are  printed  on  the  following  page. 
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(Exhibit  A) 


Fint  Option-MonTltfy  InstalmCTts  for  Each  I..000  i^Ued  to  Provide  Income 


Sixth  Option— Monthly  Imtahnenti  for  Each  $1,000  Applied  to  Provide  Income 

Guaranieed  whiJe  both  Payees  Uve  and  two-third»  al  amounc  continued  M  long  «i  Survivor  live* 


k,.M  l«>d  N.»m  MnW.r 
UittU       U^m     M>kii 


t3.6} 
3.6S 
S.67 
3.69 

j.n 

S.74 
J.7» 
S.7* 
}.t2 
S.M 

j.r 

J.90 
S.9J 
3.9* 
3.99 
4.02 
4.05 
4.09 
4.12 
4.U 


13.74 
3.76 
3.71 
3.11 
3.S3 

3.M 
3.M 
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3.94 
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4.00 
4.03 
4.06 
4.10 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COUNTERCLAIM 

Comes  now  New  England  Mutual  Life  Insurance  Com- 
pany of  Boston,  a  corporation,  plaintiff  above  named, 
and  answers  the  counterclaim  of  defendant  Harry  Lutz 
and  admits,  denies  and  alleges  as  follows: 

I. 

Plaintiff  admits  the  allegations  of  paragraphs  I,  II,  III, 
V  and  VIII  of  said  alleged  counterclaim. 

11. 

Answering  the  allegations  of  paragraph  IV  of  said 
alleged  counterclaim,  plaintiff  admits  that  in  considera- 
tion of  the  payment  of  the  premiums  provided  for  in  the 
policy  involved  in  the  within  entitled  action,  plaintiff 
issued  its  policy  of  insurance,  number  1  172  844,  in  writ- 
ing upon  the  life  of  Abe  Lutz  in  the  face  [45]  amount 
of  $13,000,  and  that  said  original  policy  is  in  the  pos- 
session of  plaintiff  and  that  Exhibit  "A",  attached  to  the 
answer  and  counterclaim  of  defendants  herein,  is  a  photo- 
static copy  of  said  original  policy,  which  said  policy 
sets  forth  the  obligations  of  the  plaintiff  and  the  parties 
hereto.  Except  as  herein  expressly  admitted,  plaintiff 
denies  each,  all  and  every  allegation  contained  in  said 
paragraph  IV  and  the  whole  thereof. 

IIL 

Answering  the  allegations  of  paragraphs  VI,  \"II,  and 
IX  of  said  alleged  counterclaim,  plaintiff  denies  each, 
all  and  every  allegation  therein  contained  and  the  whole 
thereof  except  that  plaintiff'  admits  that  the  sum  of 
$13,000,  nor  any  part  thereof,  has  not  been  paid. 
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And  as  a  Further,  Separate  and  First  Affirmative  De- 
fense, Plaintiff  Alleges: 

I. 

Plaintiff  here  refers  to  the  amended  complaint  for 
rescission  and  cancellation  of  the  policy  involved  in  the 
within  entitled  action  and  for  declaratory  relief,  on  file 
in  the  within  entitled  action,  and  by  this  reference  makes 
the  same  a  part  of  this  affirmative  defense  with  the  same 
force  and  effect  as  though  the  allegations  of  said  amended 
complaint  were  set  forth  herein  in  full. 

Wherefore,  plaintiff  prays  that  said  Harry  Lutz  take 
nothing  by  his  counterclaim;  that  judgment  be  rendered 
in  favor  of  plaintiff'  and  against  defendants,  as  set  forth 
in  the  prayer  of  the  amended  complaint  for  rescission 
and  cancellation  of  the  policy  involved  herein  and  by  this 
reference  incorporates  the  prayer  of  said  amended  com- 
plaint as  a  part  of  the  prayer  of  this  answer,  with  the 
same  force  and  effect  as  though  the  said  prayer  were  set 
forth  herein  in  full. 

MESERVE,  MUMPER  &  HUGHES 
By  Leo  E.  Anderson 

Attorneys  for  Plaintiff,  New  England  Mutual  Life 
Insurance  Company  of  Boston.  [46] 

[Verified.] 

[Endorsed]:    Feb.  16,  1945.   [47] 


New  England  Mutual  Life  Ins.  Co.,  etc.  49 

[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above  entitled  action  came  on  regularly  for  trial 
on  the  23rd  day  of  March,  1945,  before  the  Honorable 
Ralph  E.  Jenney,  Judge,  presiding  without  a  jury,  trial 
by  jury  having  been  expressly  waived  by  all  parties  to 
said  action.  Plaintiff  appeared  by  its  attorneys,  Meserve, 
Mumper  &  Hughes  by  Roy  L.  Herndon  and  Leo  E.  An- 
derson, and  defendants  appeared  by  their  attorneys,  Mc- 
Laughlin &  McGinley  by  John  P.  McGinley  and  William 
L.  Baugh.  Evidence  both  oral  and  documentary  having 
been  introduced,  and  the  cause  having  been  submitted  to 
the  court  for  decision  upon  the  record  and  upon  briefs 
theretofore  filed,  the  court  now  finds  the  facts  to  be  as 
follows : 

FINDINGS  OF  FACT 

I. 

That  plaintiff'.  New  England  Mutual  Life  Insurance 
Company  of  Boston,  is.  and  at  all  times  herein  men- 
tioned has  been,  a  corpor-  [48]  ation  eiuly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Massachusetts  with  its  principal  office  and  place  of  busi- 
ness in  the  City  of  Boston,  State  of  Massachusetts,  and 
a  citizen  of  the  State  of  Massachusetts. 

IL 

That  this  action  involves  an  amount,  exclusive  of  in- 
terest and  costs,  in  excess  of  $3,000.00. 

III. 

That  defendants.  Harry  Lutz  and  Rose  Lutz,  are  the 
duly   appointed,   qualified   and   acting   executor   and   exe- 
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cutrix  of  the  last  will  and  testament  of  Abe  Lutz,  de- 
ceased, having  been  duly  appointed  by  the  court  having 
jurisdiction  of  the  probate  of  the  estate  of  said  decedent. 
That  each  of  the  defendants  herein  is  a  resident  and 
citizen  of  the  State  of  California  and  resides  within  the 
territorial  limits  of  the  Southern  District  of  California. 

IV. 

That  on  or  about  the  14th  day  of  November,  1942, 
said  Abe  Lutz,  now  deceased,  as  proposed  insured,  and 
Harry  Lutz.  defendant  herein,  as  applicant  for  insur- 
ance, made  application  to  plaintiff  company  for  the  issu- 
ance of  a  policy  of  ordinary  life  insurance  in  the  amount 
of  $13,000.00  upon  the  life  of  said  Abe  Lutz;  that  said 
application  was  in  writing  and  was  signed  by  said  Abe 
Lutz  and  by  defendant  Harry  Lutz. 

V. 

That  on  or  about  the  16th  day  of  November,  1942,  in 
connection  with,  and  as  a  part  of,  said  application  for 
insurance,  and  for  the  purpose  of  inducing  plaintiff 
company  to  issue  a  policy  of  insurance  on  his  life,  said 
Abe  Lutz  presented  himself  to  the  medical  examiner  of 
plaintiff  company  for  medical  examination,  and  was  then 
examined  by  said  medical  examiner  and,  in  connection 
with  such  examination,  made  certain  answers  to  questions 
contained  in  said  application,  which  questions  were  pro- 
pounded by  said  examiner;  that  the  [49]  answers  given 
by  said  Abe  Lutz  to  said  questions  were  accurately  re- 
corded in  writing  as  a  part  of  said  application  for  said 
policy  of  insurance;  that  said  Abe  Lutz  thereafter  read 
and  signed  said  application  and  certified  that  his  answers 
to  the  (juestions  therein  contained  were  true,  complete 
and  correctly  recorded  therein.     That  said  application  for 
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insurance  was  delivered  to  plaintiff  company  by  defendant 
Harry  Lutz. 

VI. 

That  thereafter,  and  on  or  about  December  1,  1942, 
plaintiff  company  issued  its  policy  of  life  insurance  num- 
ber 1  172  844  in  the  face  amount  of  $13,000.00  upon  the 
life  of  said  Abe  Lutz.  That  said  policy  of  insurance 
was  delivered  to  defendant  Harry  Lutz  at  Los  An- 
geles, California,  on  or  about  December  9,  1942,  and  de- 
fendant Harry  Lutz  did  then  and  there  pay  the  first 
premium  upon  said  policy.  That  at  the  time  of  the  issu- 
ance and  delivery  of  said  policy  as  aforesaid,  a  true  and 
correct  photostatic  copy  of  'said  application  therefor,  in- 
cluding the  answers  made  by  the  insured  to  the  medical 
examiner  as  aforesaid,  was  attached  to,  and  made  a  part 
of,  said  policy. 

vn. 

That  by  the  terms  of  said  policy  of  life  insurance 
issued  by  plaintiff  company  as  aforesaid,  it  was  provided, 
among  other  things,  that  upon  receipt  of  due  proof  of  the 
death  of  said  Abe  Lutz,  the  insured,  plaintiff  company 
would  pay  to  Harry  Lutz,  son  of  the  insured,  or,  if 
deceased,  the  executors,  administrators  or  assigns  of 
said  son,  the  sole  owner  of  said  policy,  the  sum  of 
$13,000.00. 

vin. 

That  said  Abe  Lutz,  the  insured  named  in  said  policy 
of  life  insurance,  died  in  the  City  of  Los  Angeles,  County 
of  Los  Angeles,  State  of  California,  on  or  about  the 
28th  day  of  May,  1944;  that  defendant  Harry  Lutz,  the 
beneficiary  named  in  said  policy,  [50]  then  was,  and  now 
is,  alive. 
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IX. 

That  in  and  by  said  application  for  said  policy  of  in- 
surance, said  Abe  Lutz,  insured,  represented  to  plaintiff 
company  that  said  Abe  Lutz  had  never  suffered  from  in- 
digestion, dizziness,  or  fainting  spells,  palpitation  of  the 
heart  or  pain  or  pressure  in  the  chest.  That  said  rep- 
resentations were  false  and  were  known  by  said  insured 
to  be  false  at  the  time  said  application  was  made  and 
signed ;  that  prior  to  the  time  that  said  application  for 
insurance  was  made  and  signed,  said  insured  had  suffered 
from  indigestion,  dizziness  and  fainting  spells  and  from 
pain  in  the  chest. 

X. 

That  in  and  by  said  application  for  insurance,  the  in- 
sured was  asked  whether  he  had  consulted  or  been  ex- 
amined by  a  physician  or  other  practitioner  within  five 
years  prior  to  the  date  thereof,  and,  if  so,  to  give  rea- 
sons, name  of  practitioner  and  details  with  reference 
thereto.  That  in  response  to  said  questions,  the  insured 
disclosed  no  information  except  that  he  had  consulted  Dr. 
Maurice  H.  Rosenfeld  in  August,  1942,  and  was  given 
at  that  time  a  physical  examination  and  blood  sugar  de- 
termination :  and  insured  represented  that  the  report  of 
said  examination  was  normal. 

XI. 

That,  within  five  years  prior  to  the  date  of  said  ap- 
plication, said  insured  had  consulted,  and  had  been  ex- 
amined by,  physicians  at  times  other  than  in  August, 
1942;  that  within  five  years  prior  to  the  date  of  said 
application  for  insurance,  said  insured  had  consulted  and 
been  treated  by  physicians  for  dizziness  and  fainting 
spells  and  for  pain  in  the  chest.     That  during  the  year 


New  England  Mutual  Life  Ins.  Co.,  etc.  53 

1942  and  prior  to  the  date  of  the  application  for  said 
insurance,  said  insured,  on  numerous  occasions  had  con- 
sulted and  been  examined  by  a  physician  and  had  received 
treatments  for  angina  pectoris,  a  disease  of  the  heart. 
That  during  the  year  1942  and  prior  to  the  [51]  date 
of  the  application  for  said  policy  of  insurance,  said  in- 
sured had  submitted  to  repeated  physical  examinations 
which  included  the  taking  of  electrocardiograms  and  had 
been  told  by  his  physician  that  he  was  suffering  from  a 
heart  ailment,  to-wit,  angina  pectoris,  and  that  he  should 
curtail  and  limit  his  activities  by  reason  thereof;  that 
during  the  year  1942  and  prior  to  the  date  of  the  appli- 
cation for  said  policy  of  insurance,  said  insured's  phy- 
sician had  prescribed  medicine  to  relieve  pain  in  the  chest 
suffered  by  insured  as  a  result  of  said  heart  ailment. 
That  all  of  the  facts  in  this  paragraph  recited  were  con- 
cealed, and  none  of  them  was  disclosed,  in  the  application 
for  said  policy  of  insurance. 

XII. 

That  all  of  the  facts  concerning  the  health  and  medi- 
cal history  of  said  insured  which  were  misrepresented  and 
concealed  in  the  application  for  said  policy  of  insurance, 
as  herein  found,  were  known  to  the  insured  at  the  time 
said  application  was  made  and  signed,  and  said  facts  were 
material  to  the  risk  insured  against  under  the  terms  of 
said  policy. 

XIII. 

That  plaintiff'  company,  in  issuing  said  policy  number 
1  172  844  upon  the  life  of  said  Abe  Lutz,  relied  upon  the 
facts  as  disclosed  and  represented  in  the  application  for 
said  policy;  that  plaintiff  company  would  not  have  issued 
said  policy  of  life  insurance  if,  at  the  time  said  policy 
was  issued,  plaintiff  had  known  the  facts  concerning  the 
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health  and  medical  history  of  the  insured  which  were 
concealed  and  misrepresented  in  and  by  said  application, 
as   hereinabove   set    forth. 

XIV. 

That  said  policy  of  insurance,  subsequent  to  its  deliv- 
ery to  defendant  Harry  Lutz  as  aforesaid,  was  placed  in 
a  safe  deposit  box  to  which  both  the  insured  and  defend- 
ant Harry  Lutz  had  access :  that  both  said  insured  and 
said  Harry  Lutz  had  knowledge  of  the  [52]  terms  and 
provisions  of  said  policy  from  and  after  the  date  of  its 
delivery. 

XV. 

That  subsequent  to  the  death  of  said  Abe  Lutz,  plain- 
tiff company,  for  the  first  time,  received  information 
causing  it  to  believe  that  the  statements  and  answers  con- 
tained in  said  application  for  insurance  were  not  true,  and, 
by  reason  thereof,  plaintiff  thereafter  caused  an  inves- 
tigation to  be  made,  and,  as  a  result  of  said  investigation, 
plaintiff'  first  learned  the  true  facts  concerning  the  mat- 
ters misrepresented  and  concealed  in  said  application  for 
insurance,  as  hereinabove  set  forth.  That  prior  to  the 
death  of  said  insured,  plaintiff  company  had  no  knowl- 
edge, information  or  notice  that  any  material  fact  con- 
cerning the  health  or  medical  history  of  said  insured  was 
misrepresented  or  concealed  in  said  application. 

XVL 

That  promptly  after  discovering  that  material  facts 
concerning  the  health  and  medical  history  of  said  insured 
had  been  misrepresented  and  concealed  in  said  application, 
plaintiff*  company  gave  notice  in  writing  to  defendant 
Harry  Lutz  that  it  had  elected  to,  and  did  thereby,  rescind 
said  policy  of  life  insurance.     The  at  the  time  of  giving 
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its  said  notice  of  rescission,  plaintiff  company  duly  ten- 
dered to  defendant  Harry  Lutz  the  sum  of  $2,523.43. 
That  said  amount  so  tendered  to  defendant  Harry  Lutz 
constituted  and  represented  all  of  the  premiums  and  con- 
siderations received  by  plaintiff  company  for,  or  on 
account  of,  the  issuance  of  said  policy  of  insurance,  to- 
gether with  interest  thereon  from  the  date  of  receipt 
thereof  by  plaintiff'  to  the  date  of  said  tender.  That 
defendant  Harry  Lutz  rejected  and  declined  to  accept 
said  tender.  That  at  the  time  of  making  said  tender, 
plaintiff  company  was,  and  ever  since  has  been,  ready, 
willing  and  able  to  restore  to  defendant  Harry  Lutz  all 
premiums  paid  and  considerations  given  by  said  defend- 
ant and  [53]  received  by  plaintiff  company  in  considera- 
tion of  the  issuance  of  said  policy  of  insurance. 

XVH. 

That  in  and  by  said  policy  of  insurance,  it  was  provided 
that  said  policy  should  be  incontestable  after  two  years 
from  the  date  of  issuance  thereof,  except  for  non-pay- 
ment of  premiums.  That  at  the  time  of  the  commence- 
ment of  this  action,  a  period  of  two  years  had  not  elapsed 
since  the  date  of  the  issuance  of  said  policy,  but  that 
said  two-year  period  was  then  about  to  elapse.  That 
after  the  expiration  of  said  two  years  from  the  date  of 
issuance  of  said  policy  of  insurance,  plaintiff  company 
would  have  been  prevented,  by  reason  of  said  incon- 
testable clause,  from  contesting  said  policy  or  from 
relieving  itself  from  liability  thereunder  by  reason  of 
misrepresentation  and  concealment  in  the  procurement 
thereof.  That  no  action  to  recover  upon  said  policy  had 
been  instituted  by  defendants,  or  either  or  any  of  them. 
That  it  was  therefore  necessary  for  plaintiff  to  commence 
this   action   to   rescind   and   cancel   said   policy   in   order 
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to  save  its  rights  to  contest  the  validity  of  said  policy, 
which  rights  otherwise  would  have  been  lost  upon  the 
expiration  of  said  period  of  two  years. 

XVIII. 

That  plaintiff  company  has  no  adequate  remedy  at 
law,  and  that  if  said  policy  were  left  outstanding,  it 
would,  or  might  be,  the  source  of  irreparable  injury  to 
plaintiff. 

XIX. 

That  it  was,  and  is,  provided  by  the  terms  of  said 
policy  of  life  insurance  and  of  the  application  therefor 
that  said  ])olicy  should  not  take  effect  unless  and  until  said 
application  should  be  approved  by  plaintiff  at  its  home 
office  and  the  first  premium  paid  while  the  said  insured 
was  in  good  health.  That  said  insured  was  not  in  good 
health  at  the  time  said  policy  was  delivered,  or  at  the 
time  the  first  premium  thereon  was  paid.  That  said 
insured  knew,  [54]  at  the  time  said  application  for  insur- 
ance was  signed  and  delivered  and  at  the  time  said  policy 
was  issued  and  delivered,  and  at  the  time  the  first 
premium  thereon  was  paid,  that  he  was  not  in  good 
health,  but  that  he  was  suffering  from  a  serious  disease 
of  the  heart,  to-wit,  angina  pectoris. 

XX. 

That  all  of  the  premiums  paid  on  said  policy  of  insur- 
ance were  paid  by  defendant  Harry  Lutz,  individually. 
That  defendants  Harry  Lutz  and  Rose  Lutz,  as  exe- 
cutor and  executrix  of  the  last  will  and  testament  of 
Abe  Lutz,  deceased,  have  disclaimed  any  and  all  right, 
title  or  interest  in  or  to  said  policy,  any  proceeds  there- 
of and  any  moneys  required  to  be  restored  by  plaintiff 
upon  rescission  thereof;  that  the  estate  of  said  decedent, 
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Abe  Lutz,  has  no  right,  title  or  interest  in  or  to  said 
policy  or  any  proceeds  thereof,  or  any  moneys  required 
to  be  paid  or  restored  by  plaintiff  upon  the  cancellation 
and  rescission  of  said  policy. 

XXI. 

That  at  the  time  said  application  for  said  policy  was 
signed  by  said  insured,  said  insured  knew  the  contents 
thereof  and  knew  that  the  answers  to  the  questions  there- 
in contained  concerning  his  health  and  medical  history 
were  not  true  and  complete,  and  knew  that  matters  of 
fact,  concerning  his  health  and  medical  history  and  ma- 
terial to  the  risk  to  be  insured  against  by  the  policy  there- 
in applied  for,  were  concealed  and  misrepresented  in  and 
by  said  application.  That  it  is  not  true  that  said  insured 
truly  and  correctly  answered  all  questions  asked  him  by 
the  medical  examiner  and  by  the  agent  who  filled  in  the 
application  for  said  policy. 

XXII. 

That  it  is  not  true  that  said  insured  furnished  the 
agents  and  representatives  of  plaintiff  with  full,  true  and 
correct  information  on  all  matters  as  to  which  informa- 
tion was  requested  by  said  agents  and  representatives,  but 
that  said  insured  did  misrepresent  [55]  and  conceal  mat- 
ters of  fact  concerning  which  he  was  interrogated. 

XXIII. 

That  it  is  true  that  prior  to  the  time  said  policy  was 
issued  by  plaintiff,  the  insured  was  examined  by  plaintiff's 
medical  examiner,  and  that  said  medical  examiner  made  a 
report  to  plaintiff  concerning  said  examination.  It  is 
true  that  plaintift"'s  representatives  contacted  the  office 
of  the  physician  of  said  insured,  but  it  is  not  true  that 
they  obtained,   or   that  plaintiff  had  the  opportunity  of 
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obtaining,  full,  true  or  correct  information  from  such 
physician  regardingr  the  physical  condition  and  health  of 
said  insured.  That  it  is  not  true  that  plaintiff  knew  that 
other  insurance  policies  were  cancelled  by  defendant  Harry 
Lutz.  or  that  the  insurance  policy  herein  described  was 
obtained  in  lieu  and  in  place  of  other  insurance  policies  on 
the  life  of  said  Abe  Lutz.  That  it  is  not  true  that  plain- 
tilt  had  ample  opportunity  to  ascertain  tlie  true  facts  con- 
cerning the  health  and  medical  history  of  said  insured 
prior  to  the  death  of  said  insured.  That  it  is  not  true 
that  plaintiff  is  estopped  to  rescind  or  cancel  said  policy 
or  to  refuse  paymejit  of  the  proceeds  thereof:  that  it  is 
not  true  that  plaintiff  is  precluded  from  relief  by  reason 
of  any  delay  in  rescinding  said  policy:  that  it  is  true 
that  plaintiff  rescinded  said  policy  promptly  upon  dis- 
covery of  facts  entitling  it  to  rescind. 

XXIV. 
That  it  is  true  that  a  represeutative  of  plaintiff"  con- 
tacted the  office  of  a  physician  of  Abe  Lutz.  but  it  is  not 
true  that  plaintiff  obtained,  or  had  the  opportunity  of  ob- 
taining, any  information  from  such  physician  regarding 
the  physical  condition  or  healtli  of  said  Abe  Lutz:  that 
it  is  not  true  that  at  the  time  of  the  making  and  signing 
of  the  application  for  said  policy,  the  said  Abe  Lutz  in- 
formed plaintiff's  medical  examiner  and  agent  that  Dr. 
Maurice  H.  Rosenfeld  of  Los  Angeles.  California,  was 
his  family  and  attending  [56]  physician  and  had  given 
him  a  complete  physical  examination,  including,  but  not 
limited  to.  blood  sugar  tests:  that  it  is  true  that  insured 
disclosed  to  the  medical  examiner  that  he  had  submitted 
to  a  physical  examination  and  blood  sugar  determination 
by  Dr.  Maurice  H.  Rosenfeld  in  August.  1942,  and  stated 
that  the  report  of  said  examination  was  nonnal.    That  it 
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is  not  true  that  plaintiff's  medical  examiner,  in  examining 
said  insured,  made  tests  of  all  matters  concerning  which 
plaintiff  was  misled  by  the  misrepresentations  and  con- 
cealments in  the  application  for  said  policy.  That  it  is 
true  that  prior  to  insured's  death  plaintiff  made  no  in- 
vestigation to  determine  the  truthfulness  or  completeness 
of  the  answers  and  information  contained  in  the  applica- 
tion for  said  policy;  that  it  is  true  that  plaintiff  relied 
upon  the  truthfulness  and  completeness  of  the  answers 
made  and  contained  in  said  application.  That  it  is  not 
true  that  plaintiff  has  waived  all  or  any  of  the  matters, 
facts  and  things  concerning  which  it  was  misled  and  con- 
cerning which  information  was  concealed  and  misrepre- 
sented in  the  application  for  said  policy. 

XXV. 

That  all  premiums  and  considerations  paid  to  plaintiff 
in  consideration  of  the  issuance  of  said  policy  were  paid 
by  defendant  Harry  Lutz;  that  the  total  amount  of  the 
premiums  and  considerations  so  paid  by  defendant  Harry 
Lutz,  with  interest  thereon  at  the  legal  rate  from  the 
date  of  payment  thereof  to  October  10,  1944,  the  date 
on  which  plaintiff  tendered  to  defendant  Harry  Lutz  the 
return  thereof,  is  the  sum  of  $2,523.43;  that  on  October 
10,  1944,  plaintiff  made  a  good,  sufficient  and  legal  tender 
of  said  sum  to  defendant  Harry  Lutz. 

XXVL 

That  except  as  the  facts  are  otherwise  expressly  found 
herein,  all  of  the  allegations  of  plaintiff's  amended  com- 
plaint herein  are  true,  and  all  of  the  allegations  of  de- 
fendants' answer  and  of  the  [57]  counterclaim  of  de- 
fendant Harry  Lutz  are  untrue,  except  as  the  same  have 
been  found  herein  to  be  true. 
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And,  from  the  foregoing  facts,  the  court  draws  its 
conclusions  of  law  as  follows: 

CONCLUSIONS  OF  LAW 

I. 

That  plaintiff,  New  England  Mutual  Life  Insurance 
Company  of  Boston,  a  corporation,  is  entitled  to  judg- 
ment cancelling  and  rescinding  said  policy  of  insurance, 
declaring  said  policy  void  and  requiring  that  the  original 
of  said  policy  be  delivered  into  the  possession  of  plaintiff 
company  for  cancellation. 

II. 

That  plaintiff"  is  entitled  to  judgment  declaring  that 
defendants  herein  have  no  rights  and  that  plaintiff  has  no 
duties,  liabilities  or  obligations  under  or  by  virtue  of  said 
policy  of  life  insurance,  except  that  defendant  Harry  Lutz 
is  entitled  to  receive,  and  that  plaintiff  is  obligated  to  pay 
to  said  defendant  Harry  Lutz,  the  sum  of  $2,523.43,  said 
sum  to  constitute  a  full  restoration  by  plaintiff  company 
of  all  premiums  and  considerations  received  by  it  under 
or  by  virtue  of  said  policy  of  insurance. 

III. 

That  said  policy  of  insurance  failed  to  become  effective 
by  reason  of  the  fact  that  the  insured  therein  named  was 
not  in  good  health,  and  knew  that  he  was  not  in  good 
health,  when  the  application  for  said  policy  was  approved 
by  plaintiff',  when  the  first  premium  on  said  policy  was 
paid,  and  when  said  policy  was  delivered. 
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IV. 

That  by  reason  of  misrepresentation  and  concealment 
of  facts,  known  to  the  insured  and  material  to  the  risk, 
which  facts  said  insured  ought  to  have  communicated  and 
disclosed  in  said  application,  plaintiff  did  promptly  rescind, 
and  was  entitled  to  rescind,  said  policy  of  insurance.  [58] 

V. 

That  plaintiff  has  not  waived,  and  is  no  estopped  to 
assert,  its  right  to  rescind  said  policy  of  insurance. 

VI. 

That  none  of  the  matters  or  causes  of  action  set  forth 
in  plaintift"'s  amended  complaint  herein  is  barred  by  the 
provision  of  said  policy  by  which  said  policy  is  declared  to 
be  incontestable  after  it  has  been  in  force  for  a  period 
of  two  years  from  the  date  of  its  issue. 

VII. 

That  plaintiff  is  entitled  to  judgment  herein  declaring 
that  defendant  Harry  Lutz  shall  take  nothing  by  this 
action  or  by  his  counter-claim  filed  herein. 

Now,  Therefore,  Let  Judgment  Be  Entered  Accordingly. 

Dated:    This  13th  day  of  June,  1945. 

RALPH  E.  JENNEY 

Judge. 

[Endorsed]  :    Filed  Jun.  14,  1945.   [59] 
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In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central  Division 

Civil  No.  3930— R.  J. 

NEW    ENGLAND    MUTUAL    LIFE    INSURANCE 
COMPANY  OF  BOSTON,  a  corporation. 

Plaintiff, 
vs. 

HARRY  LUTZ  and  HARRY  LUTZ  and  ROSE 

LUTZ,  as  executor  and  executrix  of  the  last  will  and 

testament  of  Abe  Lutz,  Deceased, 

Defendants. 
JUDGMENT 

The  above  entitled  action  came  on  regularly  for  trial 
on  the  23rd  day  of  March,  1945,  before  the  Honorable 
Ralph  E.  Jenney.  Judge,  presiding  without  a  jury,  trial  by 
jury  having  been  expressly  waived  by  all  parties  to  said 
action.  Plaintiff  appeared  by  its  attorneys.  Meserve, 
Mumper  &  Hughes,  by  Roy  L.  Herndon  and  Leo  E.  An- 
derson, and  defendants  appeared  by  their  attorneys,  Mc- 
Laughlin &  McGinley,  by  John  P.  McGinley  and  William 
L.  Baugh.  Evidence  both  oral  and  documentary  hav- 
ing been  introduced,  and  the  cause  having  been  submitted 
to  the  court  for  decision  upon  the  record  and  upon  briefs 
theretofore  filed,  and  the  court  having  found  the  facts 
specially  and  stated  separately  its  conclusions  of  law  there- 
on and  having  directed  the  entry  of  judgment  accordingly 
in  favor  of  plaintiff,  [60] 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged  and 
Decreed  as  Follows: 

(1)  That  policy  of  life  insurance  numbered  1  172  844, 
issued  by  New  England  Mutual  Life  Insurance  Company 
of  Boston,  a  corporation,  on  the  life  of  Abe  Lutz,  in  the 
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face  amount  of  $13,000.00  and  naming  defendant,  Harry 
Lutz  son  of  the  insured,  as  beneficiary  thereunder,  be, 
and  it  is  hereby,  rescinded  and  cancelled. 

(2)  That  the  original  of  said  policy  of  life  insurance 
shall  be  surrendered  and  delivered  to  plaintiff,  New  Eng- 
land Mutual  Life  Insurance  Company  of  Boston,  for  can- 
cellation. 

(3)  That  defendants  herein  have  no  rights,  and  plain- 
tiff company  has  no  duties,  liabilities  or  obligations,  un- 
der or  by  virtue  of  said  policy  of  life  insurance,  except 
that  defendant  Harry  Lutz  is  entitled  to  receive,, and  that 
plaintiff  is  obligated  to  pay  to  said  Harry  Lutz,  the  sum 
of  $2,523.43,  said  sum  to  constitute  a  full  and  complete 
restoration  by  plaintiff  company  of  all  premiums  and  con- 
siderations received  by  it  under  or  by  virtue  of  said 
policy. 

(4)  That  except  as  hereinabove  expressly  provided, 
defendant  Harry  Lutz  shall  take  nothing  by  this  action 
or  by  his  counter-claim  herein. 

(5)  That  plaintiff  have  and  recover  from  defendant 
Harry  Lutz  its  costs,  which  shall  include  the  amounts 
paid  by  plaintiff  to  the  official  stenographic  reporters  for 
their  services  in  reporting,  and  for  the  original  copies  of 
those  transcripts  of  the  testimony  and  proceedings  upon 
the  trial  which  were  furnished  to  the  court;  plaintiff's 
said  costs  are  hereby  taxed  and  allowed  in  the  sum  of 
$248.05. 

Dated:    This  13th  day  of  June,  1945. 

RALPH  E.  JENNEY 

Judge 

Judgment  entered  Jun.  14,  1945.  Docketed  Jun.  14, 
1945.  Book  33,  page  359.  Edmund  L.  Smith,  Clerk; 
by  P.  D.  Hooser,  Deputy. 

[Endorsed]:    Filed  Jun.   14,  1945.   [61] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  PAYMENT  AND  ACCEPT- 
ANCE OF  MONEYS  WITHOUT  PREJUDICE 
TO  RIGHTS  OF  EITHER  PARTY  ON  APPEAL 

Whereas  on  or  about  the  14th  day  of  June.  1945,  the 
Judgment  was  signed  and  entered  in  the  above  entitled 
action,  which  provided,  among  other  things,  that  the  de- 
fendants Harry  Lutz  and  Harry  Lutz  and  Rose  Lutz 
as  Executor  and  Executrix  of  the  Last  Will  and  Testa- 
ment of  Abe  Lutz,  Deceased,  were  entitled  to  receive,  and 
that  plaintiff  was  obligated  to  pay  said  defendants  the 
sum  of  Two  Thousand  Five  Hundred  Twenty-three  Dol- 
lars and  Forty-three  Cents  ($2,523.43),  as  a  full  and 
complete  restoration  by  plaintiff'  of  all  premiums  and  con- 
siderations received  by  it  under  and  by  virtue  of  the  life 
insurance  policy  involved  in  the  said  action;  and 

Whereas  defendants  Harry  Lutz  and  Harry  Lutz  and 
Rose  Lutz  as  Executor  and  Executrix  of  the  Last  Will 
and  Testament  of  Abe  Lutz,  Deceased,  intend  to  appeal 
from  the  said  judgment,  and  plaintiff'  [62]  is  desirous  of 
refunding  such  moneys  less  costs  due  plaintiff  before  the 
outcome  or  final  determination  of  said  action  on  appeal; 

Now  Therefore,  It  Is  Hereby  Stipulated  by  and  be- 
tween plaintiff  and  defendants  Harry  Lutz  and  Harry 
Lutz  and  Rose  Lutz  as  Executor  and  Executrix  of  the 
Last  Will  and  Testament  of  Abe  Lutz,  Deceased,  as  fol- 
lows: 

1.  That  plaintiff  may  pay  to  Harry  Lutz  and  Harry 
Lutz  and  Rose  Lutz  as  Executor  and  Executrix  of  the 
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Last  Will  and  Testament  of  Abe  Lutz,  Deceased,  and  said 
defendants  may  receive  the  said  sum  of  $2,275.38,  which 
represents  the  $2,523.43  after  deducting  the  plaintiff's 
costs  taxed  by  the  trial  court  in  the  above  entitled  matter 
in  the  sum  of  $248.05,  and  that  said  sum  may  be  paid  and 
accepted  without  prejudice  to  the  right  of  defendants 
Harry  Lutz  and  Harry  Lutz  and  Rose  Lutz  as  Executor 
and  Executrix  of  the  Last  Will  and  Testament  of  Abe 
Lutz,  Deceased,  to  appeal  from  the  judgment  in  the  above 
entitled  action,  and  to  urge  on  said  appeal  as  grounds  for 
reversal  and  as  error  each  and  every  ground  and  error 
which  defendants  might  have  urged  if  the  said  payment 
had  not  been  made. 

2.  In  the  event  that  the  judgment  is  affirmed,  or  the 
appeal  otherwise  disposed  of  adversely  to  said  defendants, 
defendants  agree  to  execute  and  deliver  to  plaintiff  a  full 
satisfaction  of  the  judgment. 

3.  In  the  event  that  it  should  be  finally  determined  in 
this  action  that  defendants  are  entitled  to  the  relief  or 
recovery,  or  any  part  of  the  relief  or  recovery  which 
defendants  sought  hereunder,  then  and  in  such  event 
the  moneys  paid  hereunder  shall  be  credited  toward 
any  larger  sum  which  might  be  adjudged  or  decreed 
to  be  due  and  owing  from  plaintiff  to  defendants, 
and  such  judgment  shall  be  partially  satisfied  by  the 
amount  of  the  payment  made  herein  as  hereinabove  spe- 
cified. 

4.  This  stipulation  shall  in  no  way  prejudice  the 
con-    [63]    tentions   which   either  party  might   otherwise 
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be  entitled  to  urge  in  connection  with  said  appeal,  nor 
shall  it  be  deemed  as  an  admission  against  either  party 
in  connection  with  any  matter  urged  on  such  appeal. 

Dated:   July  16,  1945. 

MESER\'E,  :\IUMPER  &  HUGHES 
By  Roy  L.  Herndon 
Attorneys   for   Plaintiff 

McLaughlin  &  McGinley 

By  John   P.   McGinley 
Attorneys  for  Defendants 

[Endorsed]:    Filed  Jul.  23.  1945.   [64] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  CIRCUIT  COURT 
OF  APPEALS  UNDER  RULE  73(B). 

Notice  Is  Hereby  Given  that  Harry  Lutz  and  Harry 
Lutz  and  Rose  Lutz.  as  Executor  and  Executrix  of  the 
Last  Will  and  Testament  of  Abe  Lutz.  Deceased,  defend- 
ants above  named,  hereby  appeal  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  final  judgment 
entered  in  this  action  on  June  14,  1945,  in  Civil  Order 
Book  No.  33,  page  359,  and  particularly  from  paragraphs 
(1),  (2),  (3)  and  (4)  thereof,  reading  as  follows: 

"(1)  That  policy  of  life  insurance  numbered  1  172  844, 
issued  by  New  England  Mutual  Life  Insurance  Company 
of  Boston,  a  corporation,  on  the  life  of  Abe  Lutz,  in  the 
face  amount  of  $13,000.00  and  naming  defendant.  Harry 
Lutz,  son  of  the  insured,  as  beneficiary  thereunder,  be, 
and  it  is  hereby,  rescinded  and  cancelled.    [65] 
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"(2)  That  the  original  of  said  policy  of  life  insurance 
shall  be  surrendered  and  delivered  to  plaintiff,  New  Eng- 
land Mutual  Life  Insurance  Company  of  Boston,  for  can- 
cellation. 

"(3)  That  defendants  herein  have  no  rights,  and 
plaintiff  company  has  no  duties,  liabilities  or  obligations, 
under  or  by  virtue  of  said  policy  of  life  insurance,  except 
that  defendant  Harry  Lutz  is  entitled  to  receive,  and  that 
plaintiff'  is  obligated  to  pay  to  said  Harry  Lutz,  the  sum 
of  $2,523.43,  said  sum  to  constitute  a  full  and  complete 
restoration  by  plaintiff'  company  of  all  premiums  and  con- 
siderations received  by  it  under  or  by  virtue  of  said  policy. 

''(4)  That  except  as  hereinabove  expressly  provided, 
defendant  Harry  Lutz  shall  take  nothing  by  this  action 
or  by  his  counter-claim  herein." 

Dated:    August  10,  1945. 

McLaughlin  &  McGinley 

JOHN  p.  McGINLEY 
W.  L.  BAUGH 

Attorneys  for  Appellants  Harry  Lutz  and 
Harry  Lutz  and  Rose  Lutz  as  Executor 
and  Executrix  of  the  Last  Will  and 
Testament  of  Abe  Lutz,  Deceased 

Address:     1224  Bank  of  America  Bldg. 
650  South  Spring  Street 
Los  Angeles  14,  California 

[Endorsed  I  :  Filed  &  mailed  copy  to  Meserve,  Mumper 
&  Hughes.  Roy  L.  Herndon.  Leo  Anderson,  attys.  for 
plf.  Aug.  28,  1945.  [66] 
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[Title  of  District  Court  and  Cause.] 

UNDERTAKING  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents,  that  Fidelity  and 
Deposit  Company  of  Maryland,  a  corporation,  organized 
and  existing  under  the  laws  of  the  State  of  Maryland, 
and  duly  licensed  to  transact  business  in  the  State  of  Cali- 
fornia, is  held  and  firmly  bound  unto  New  England  Mu- 
tual Life  Insurance  Company  of  Boston,  a  corporation, 
plaintiff  in  the  above  entitled  case,  in  the  penal  sum  of 
Two  Hundred  Fifty  Dollars  ($250)  to  be  paid  to  said 
plaintiff',  its  successors,  assigns,  or  legal  representatives, 
for  which  payment  well  and  truly  to  be  made,  the  Fidelity 
and  Deposit  Company  of  Maryland  binds  itself,  its  suc- 
cessors and  assigns,  firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such.  That 
Whereas  defendant  and  appellants,  Harry  Lutz  and  Harry 
Lutz  and  Rose  Lutz,  as  executor  and  executrix  of  the 
last  will  and  testament  [67]  of  Abe  Lutz,  deceased,  are 
about  to  take  an  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  reverse  the 
judgment  of  the  District  Court  of  the  United  States, 
Southern  District  of  California,  Central  Division,  made 
and  entered  on  June  14,  1945,  in  Civil  Order  Book  No. 
2>Z,  page  359.  in  favor  of  New  England  Mutual  Life  In- 
surance Company  of  Boston,  a  corporation,  in  the  above 
entitled  case. 

Now,  Therefore,  if  the  above  named  appellants  shall 
answer  all  costs  which  may  be  adjudged  against  them  if 
the  appeal  is  dismissed,  or  the  judgment  affirmed,  or 
such  costs  as  the  Appellate  Court  may  award  if  the  judg- 
ment is  modified,  then  this  obligation  shall  be  void;  other- 
wise to  remain  in  full  force  and  effect. 

It  Is  Hereby  Agreed  by  the  Surety  that  in  case  of  de- 
fault or  contumacy  on  the  part  of  the  Principal  or  Surety, 
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the  Court  may,  upon  notice  to  them  of  not  less  than  ten 
days,  proceed  summarily  and  render  judgment  against 
them,  or  either  of  them,  in  accordance  with  their  obliga- 
tion and  award  execution  thereon. 

Signed,  sealed  and  dated  this  13th  day  of  August,  1945. 
FIDELITY  AND  DEPOSIT  COMPANY 
OF  MARY^LAND 
By  D.  M.  Ladd 

Attorney-in-fact 
Attest    Robert  Hecht 
Agent  [68] 
State  of  California 
County  of  Los  Angeles — ss. 

On  this  13th  day  of  August,  1945.  before  me,  S.  M. 
Smith,  a  Notary  Public,  in  and  for  the  said  County  of 
Los  Angeles,  State  of  California,  residing  therein,  duly 
commissioned  and  sworn,  personally  appeared  D.  M,  Ladd, 
known  to  me  to  be  the  attorney  in  fact,  and  Robert  Hecht, 
known  to  me  to  be  the  agent  of  Fidelity  and  Deposit  Com- 
pany of  Maryland,  the  corporation  that  executed  the  with- 
in instrument,  and  acknowledged  to  me  that  they  sub- 
scribed the  name  of  the  Fidelity  and  Deposit  Company  of 
Maryland  thereto,  and  their  own  names  as  attorney  in 
fact  and  agent  respectively. 

(Seal)  S.  M.  SMITH 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 

State  of  California 
My  Commission  Expires  Feb.  18,  1946. 
Examined  and  recommended  for  approval  as  provided 

^"  ^"^^  ^-  JOHN  P.  McGINLEY 

Attorney. 
The  premium  charged  for  this  bond  is  $10.00  Dollars 
per  annum. 

[Endorsed]  :    Filed  Aug.  28,  1945.   [69] 
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[Title  of  District  Court  and  Cause.] 

CONCISE  STATExMExNT  OF  POINTS  ON  APPEAL 
UNDER  RULE  19(6) 

Notice  Is  Hereby  Given  that  at  the  hearing  of  this  ap- 
peal,   appellants    will    rely    upon    the    following    points: 

Point  I. 
The  trial  court  erred  in  denying  defendants'  motion  for 
dismissal  at  close  of  plaintiff's  case.  This  error  resulted 
primarily  from  (a)  failure  properly  to  apply  the  law  of 
contracts  which  prevents  a  party  from  claiming  and  en- 
joying the  benefits  of  a  contract  at  the  same  time  while 
urging  the  contract  to  have  been  void  from  its  inception. 
The  plaintiff  had  denied  liability  under  the  policy  of  in- 
surance in  suit,  yet  was  permitted  to  claim  the  benefits 
of  a  waiver  of  confidential  communications  signed  by  in- 
sured on  the  application  which  was  made  a  part  of  the 
policy  by  incorporation;  and  (b)  failure  to  decree  that 
plaintiff'  had  [74j  waived  and  was  estopped  to  claim  that 
material  information  had  been  withheld  from  it  relative  to 
insured's  physical  condition  and  medical  history. 

Point  11. 
The  trial  court  erred  in  admitting,  over  objection  of  the 
defendants,  testimony  of  insured's  attending  physician  dis- 
closing information  relating  to  the  health  and  physical  con- 
dition of  the  insured  during  his  lifetime.  Such  informa- 
tion was  acquired  from  insured  to  enable  said  attending 
physician  to  prescribe  treatment.  This  error  was  con- 
tributed to  by  the  court's  failure  to  rule  that  (a)  a  phy- 
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sician  may  not,  without  the  consent  of  his  patient,  be 
examined  in  a  civil  action  as  to  any  information  acquired 
in  attending"  the  patient  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient;  (b)  plaintiff  in- 
surance company  was  prohibited  and  estopped  from  claim- 
ing and  enjoying  the  benefits  of  the  waiver  which,  by  the 
terms  of  the  policy,  was  expressly  made  a  part  of  the 
contract,  when  it  affirmatively  appeared  by  the  pleadings 
and  proof  that  plaintiff  insurance  company  denied  all  lia- 
bility under  said  policy  and  claimed  that  said  contract 
was  void  from  its  inception;  and  (c)  certain  limited  and 
special  waivers  signed  by  the  beneficiary  under  the  policy, 
after  the  insured's  death,  did  not  constitute  general  waiv- 
ers of  privileged  communications  relating  to  the  insured's 
health  and  medical  history. 

Point  III. 
The  trial  court  erred  in  decreeing  rescission  and  can- 
cellation of  the  policy  in  suit  for  fraud  of  insured  in 
allegedly  concealing  and  misrepresenting  material  facts 
relative  to  the  insured's  health  and  medical  history.  This 
error  resulted  from  a  failure  properly  to  apply  the  law 
of  waiver  and  estoppel  against  plaintiff  insurance  com- 
pany under  the  special  facts  shown  by  the  evidence. 

Point  IV. 
The  trial  court  erred   in   failing  to  decree  that  plain- 
tiff   [75]    had   waived   the   alleged    fraud   complained   of. 
This  error  resulted  from  an  improper  interpretation  and 
application    of     the    law     relating    to    the    defense    of 
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waiver  in  view  of  the  evidence  showing  that  (a) 
plaintiff  insurance  company  had  placed  at  its  disposal, 
prior  to  the  issuance  of  the  policy  in  suit,  the  exact  source 
from  which  it  could  have  obtained  the  information  upon 
which  the  court  decreed  rescission  and  cancellation;  (b) 
plaintiff  insurance  company  was  furnished  with  a  waiver 
of  confidential  communications,  the  name  of  insured's  at- 
tending physician,  the  fact  of  a  physical  examination 
shortly  prior  to  the  date  of  the  application,  yet  made  no 
investigation  or  an  incomplete  investigation,  promptly 
issued  its  policy  and  accepted  without  protest  two  annual 
premiums;  and  (c)  plaintiff'  insurance  company  remained 
silent  during  the  lifetime  of  insured,  and  following  the 
death  of  insured  and  filing  of  notice  of  claim  and  proof 
of  death,  for  the  first  time,  by  investigation  disclosed  facts 
concerning  insured's  health  and  medical  history,  which 
could  have  been  ascertained  by  it  prior  to  the  issuance 
of  the  policy,  or,  in  any  event,  during  the  lifetime  of  in- 
sured, by  contacting  insured's  attending  physician. 

Point  V. 
The  trial  court  erred  in  failing  to  find  that  plaintiff 
was  estopped  from  asserting  the  alleged  fraud  complained 
of.  The  error  resulted  from  an  improper  interpretation 
and  application  of  the  law  relating  to  the  defense  of 
estoppel  under  the  circumstances  set  forth  under  Point  IV. 
Additionally,  (a)  the  defendant  Harry  Lutz  had  caused 
to  be  cancelled,  to  his  prejudice,  other  insurance  policies 
on  the  life  of  the  insured,  in  the  belief  that  the  policy  in 
suit  was  valid:  and  (bj  no  attempt  was  made  by  plaintiff 
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insurance  company  to  cancel  or  rescind  the  policy  in  suit 
until  after  the  death  of  the  insured  and  subsequent  to  the 
time  defendant  Harry  Lutz  had  materially  changed  his 
position  [76]  by  accepting  lesser  benefits  from  paid-up 
policies  on  the  life  of  insured. 

Dated:    September  7,  1945. 

McLaughlin  &  McGinley 

JOHN  p.   McGINLEY 

W.  L.  BAUGH 
Attorneys   for  Appellants  Harry  Lutz  and 
Harry  Lutz  and  Rose  Lutz  as  Executor 
and    Executrix    of    the    Last    Will    and 
Testament  of  Abe  Lutz,  Deceased. 

Address:     1224  Bank  of  America  Building 
650  South  Spring  Street 
Los  Angeles  14,  California 

Received  copy  of  the  within  document  this  7th  day  of 
Sept.  1945.  Meserve,  Alumper  &  Hughes,  by  Berta  Diet- 
rich, Attorneys. 

[Endorsed]  :    Filed  Sep.  7,  1945.  [77] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  parties  to 
the  above  entitled  cause,  through  their  respective  attor- 
neys, that  the  time  for  filing  the  record  on  appeal  herein 
and  docketing  this  appeal  may  and  shall  be  extended  to 
and  including  November  6,  1945. 

This  stipulation  is  a  part  of  the  record  on  appeal. 

Dated:    October  22,  1945. 

McLaughlin  &  McGinley 

JOHN  p.  McGINLEY 
W.  L.  BAUGH 

Attorneys   for   Defendants- Appellants    [86] 

MESERVE,  MUMPER  &  HUGHES 
By  Roy  L.  Herndon 
Attorneys  for  Plaintiff- Appellee 

It  Is  So  Ordered. 

H.  A.  HOLLZER 

United  States  District  Judge 

Dated:    October  23,  1945. 
[Endorsed]:    Filed  Oct.  23,  1945.   |87] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  parties  to 
the  above  entitled  cause,  through  their  respective  counsel, 
that  the  time  for  tiling-  the  record  on  appeal  herein  and 
docketing  this  appeal  may  and  shall  be  extended  to  and 
including  Noveanber  16.  1945. 

This  stipulation  is  a  part  of  the  record  on  appeal. 

Dated:     October  31,  1945. 

McLaughlin  &  aicGinley 

JOHN  p.  McGINLEY 
W.   L.  BAUGH 

Attorneys   for   Defendants- Appellants    [90] 

A^ESERVE,  .AIUMPER  &  HUGHES 
By  Roy  L.   Herndon 
Attorneys  for  Plaintiff-Appellee 

It  Is  So  Ordered 

PAUL  J.  AIcCOR.AIICK 

United  States  District  Judge 

Dated:    Nov.  2,  1945. 

[Endorsed]:    Filed  Nov.  2.  1945.  [91] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  FOR  TRANSMIS- 
SION OF  RECORDS,  PROCEEDINGS  AND 
EVIDENCE 

It  Is  Hereby  Stipulated  by  and  between  the  parties  to 
the  above  entitled  cause,  through  their  respective  attor- 
neys, that  the  Clerk  of  this  Court,  in  conformance  with 
Rule  75  of  the  Rules  of  Civil  Procedure,  shall  transmit 
to  the  Clerk  of  the  Circuit  Court  of  Appeals  of  the  United 
States,  in  and  for  the  Ninth  Circuit,  the  portions  of  the 
record,  proceedings  and  evidence  in  this  case  designated 
by  appellants  on  October  30,  1945,  certifying  those  por- 
tions which  are  necessary  to  be  certified  in  pursuance  of 
said  rule,  or  pursuant  to  the  rules  of  said  Circuit  Court 
of  Appeals;  the  original  reporter's  transcript  and  the 
original  exhibits  forwarded  pursuant  to  Rule  75  (i)  to  be 
held  by  the  Clerk  of  the  Circuit  Court  of  Appeals  pend- 
ing said  appeal  and  thereafter  returned  to  [88]  this  Court. 

This  stipulation  is  a  part  of  the  record  on  appeal. 

Dated:    October  30,  1945. 

McLaughlin  &  McGinley 

JOHN  p.  McGINLEY 

W.  L.  BAUGH 
Attorneys   for   Defendants-Appellants 

MESERVE,  MUMPER  &  HUGHES 
By   Roy   L.    Herndon 
Attorneys  for  Plaintiff-Appellee 

It  Is  So  Ordered. 

PAUL  J.   McCORMICK 

United  States  District  Judge 
Dated:    Oct.  31.  1945. 
[Endorsed]:    Filed  Oct.  31.  1945.  [89] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smitii,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  the  foregoing-  pages  numbered  from  1  to 
91  inclusive  contain  full,  true  and  correct  copies  of 
Amended  Complaint  for  Rescission  and  Cancellation  of 
Life  Insurance  Policy  and  for  Declaratory  Relief;  iVn- 
swer  of  Harry  Lutz  and  Harry  Lutz  and  Rose  Lutz,  as 
Executor  and  Executrix  of  the  Last  Will  and  Testament 
of  Abe  Lutz,  Deceased,  to  Amended  Complaint  of  Plain- 
tiff, and  Counterclaim  of  Harry  Lutz:  Answer  to  Coun- 
terclaim; Findings  of  Fact  and  Conclusions  of  Law; 
Judgment;  Stipulation  for  Payment  and  Acceptance  of 
Moneys  Without  Prejudice  to  Rights  of  Either  Party  on 
Appeal;  Notice  of  Appeal;  Undertaking  for  Costs  on  Ap- 
peal ;  Designation  of  Portions  of  Record  on  Appeal ;  State- 
ment of  Points  on  Appeal;  Designation  by  Appellee  of 
Additional  Portions  of  Record;  Objections  of  Defendants 
to  Designation  by  Appellee  of  Additional  Portions  of 
Record;  Appellee's  Reply  to  Objections  of  Appellants  to 
Appellee's  Designation  of  Additional  Portions  of  Rec- 
ord; Stipulations  and  Orders  Extending  Time  to  Docket 
Appeal  and  Stipulation  and  Order  for  Transmission  of 
Records,  etc. ;  which,  together  with  Original  Plaintiff's 
Exhibits  Nos.  L  2,  4,  5,  6,  7,  9,  10,  11,  20,  27  and  29 
and  Original  Defendants'  Exhibits  Nos.  C,  D,  and  P  and 
five  volumes   of   Original   Reporter's   Transcripts,   trans- 
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mitted  herewith,  constitute  the  record  on  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foregoing  record  amount 
to  $16.45  which  sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  10  day  of  November,  1945. 

(Seal)  EDMUND  L.  SMITH, 

Clerk, 

By  Thedore  Hocke, 
Chief  Deputy  Clerk, 
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[Title  of  District  Court  and  Cause.] 

Hon.  Ralph  E.  Jenney,  Judge  Presiding 

REPORTER'S   TRANSCRIPT   OF   TESTIMONY 
AND   PROCEEDINGS  ON  TRIAL 

Appearances : 

Messrs.  Meserve,  Mumper  &  Hughes,  by  Roy  L.  Hern- 
don,  Esq.,  and  Leo  Anderson,  Esq.,  for  Plaintiff. 

Messrs.  McLaughlin  &  McGinley,  by  John  P.  McGin- 
ley,  Esq.,  and  W.  L.  Baugh,  Esq.,  for  Defendants. 

Los  Angeles,  California,  Friday,  March  23,  1945; 
10  a.  m. 

Mr.  Herndon:  May  it  please  your  Honor,  plaintiff 
will  offer  as  its  first  exhibit  the  pre-trial  stipulation.  I 
assume  that  it  will  not  be  necessary  to  read  that  stipulation 
into  evidence. 

The  Court:  No,  I  have  already  read  it.  That  is  the 
statement:     Re  pre-trial  conference? 

Mr.  Herndon:  Yes,  your  Honor,  it  embraces  the 
stipulation  as  to  certain  facts. 

The  Court:     That  is  the  one  filed  March  12,  1945? 

Mr.  Herndon:     Yes,  your  Honor. 

The  Court:  That  may  be  received  in  evidence  and 
marked  Plaintiff's  Exhibit  No.  1. 

Mr.  Herndon :  I  have  heretofore  shown  to  counsel, 
and  now  offer  in  evidence  as  plaintift''s  exhibit  next  in 
order,  the  original  application  for  policy  in  suit  which 
consists  of  two  parts  headed:  Part  1,  application  to  New 
England  Mutual  Life  Insurance  Company;  Part  2,  appli- 
cation to  New  England  Life  Insurance  Company  and  at- 
tached to  application  as  part  of  the  same  document  are 
the  agent's  certificate  and  report  of  the  medical  examiner. 
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The   Court:     You   wish   those  to  be  one  exhibit? 
Mr.  Herndon:     Yes,  your  Honor. 

The  Court:  Will  the  clerk  please  fasten  these  to- 
gether ? 

Mr.  Herndon:  I  have  the  original  here,  your  Honor, 
of  [2*]  which  this  is  a  certified  copy. 

The  Court:  \^ery  well.  Have  you  got  them  all  to- 
gether?    Is  that  one  document? 

Mr.  Herndon :     Yes :  the}-  are  all  an  integral  part. 

The  Court:     That  will  be  Plaintifif's  Exhibit  No.  2. 

Mr.  Herndon:  As  plaintifif's  next  exhibit  in  order  we 
ofifer  the  original  policy  bearing  No.  1172844. 

The  Court:     That  is  what  document? 

Mr.  Herndon:     The  original  policy  of  insurance. 

The  Court:  That  may  be  received  and  marked  Plain- 
tifif's Exhibit  No.  3. 

Mr.  Herndon:  As  plaintifif's  exhibit  next  in  order  we 
ofifer  notice  of  claim  and  proof  of  death  on  the  form  of 
New  England  Mutual  Life  Insurance  Company  of  Boston, 
Masachusetts. 

The  Court:  It  may  be  received  and  marked  next  in 
order. 

The  Clerk:     No.  4. 

Mr.  Herndon:  At  this  time,  if  the  court  please,  I 
would  like  to  call  as  plaintifif's  first  witness  Mr.  H.  C. 
Ludden.  [3] 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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H.    C.    LUDDEN, 

a  witness  called  by  and  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

The   Clerk:     How  do  you   spell  your   last  name? 

The  Witness:     L-u-d-d-e-n. 

Direct  Examination 

Q.  By  Mr.  Herndon:  Where  do  you  reside,  Mr. 
Ludden?  A.     6712  Leland  Way,  Hollywood. 

Q.     What  is  your  business  or  occupation? 

A.     Pharmacist. 

Q.  How  long-  have  you  been  engaged  in  that  pro- 
fession? A.     About  30  years. 

Q.     Are  you  licensed  in  the  State  of  California? 

A.     I  am. 

Q.     Where  do  you  follow  this  profession? 

A.     301  South  Western  Avenue. 

Q.  What  is  the  name  of  the  business  located  at  that 
address?  A.     It  is  in  the  Harth  Building. 

Q.  What  is  the  name  of  the  concern  with  which  you 
are  connected?  A.     The  Marvel  Drug  Company. 

Q.  Are  you  the  owner  or  an  employee  of  the  Marvel 
Drug  Company?  A.     An  employee. 

Q.     How  long  have  you  been  employed  there?  [4] 

A.     13  years. 

Q.     Did  you  know  Abe  Lutz  in  his  lifetime? 

A.     I  did. 

Q.     Do  you  recall  where  he  resided  in  1942? 

A.     220  South  St.  Andrews  Place. 

Q.     How  long  had  you  known  Mr.  Lutz? 

A.     I  would  say  around  20  years. 

Q.  Did  he  have  occasion  to  come  to  the  Marvel  Drug 
Company?  A.     He  did. 
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Q.     During  the  year  1942?  A.     Yes,  sir. 

Q.  Did  you  ever  have  occasion  to  fill  a  prescription 
for  him?  A.     I  did. 

Q.  You  were  served  with  a  subpoena,  were  you  not, 
to  bring  along  certain  records?  A.     Yes. 

Q.     Have  you  brought  such  records  with  you? 

A.     Yes,  sir. 

Q.  Will  you  produce  them  please?  Mr.  Ludden,  you 
have  handed  me  three  slips  of  paper,  the  first  of  which  is 
headed  Stephen  G.  Seech,  M.D.,  dated  January  15,  1937, 
and  the  second  headed  Stephen  G.  Seech,  M.D.,  bearing 
date  10/11/37,  and  a  third  under  the  heading  of  Henry 
H.  Lissner,  M.D.,  and  Maurice  H.  Rosenfeld,  M.D., 
bearing  date  |5|  6/1/42.  Are  those  papers  which  you 
have  handed  me  taken  from  the  records  of  the  Marvel 
Drug  Company?  A.     They  are,  sir. 

Mr,  Herndon:  May  I  show  them  to  counsel,  your 
Honor  ? 

The  Court:     Yes, 

Q.  By  Mr.  Herndon:  Mr.  Ludden,  what  was  the 
practice  of  the  Marvel  Drug  Company  with  respect  to 
keeping  and  filing  of  prescriptions  and  documents  of  the 
character  which  you  have  just  handed  me? 

A.  They  are  numbered  and  filed,  kept  on  file.  We 
have  to  keep  them  for  at  least  four  years. 

Q.  And  when  are  they  filed  with  reference  to  the  time 
when  they  are  filled  by  you?  A.     Immediately. 

Q.  Is  that  practice  uniformly  followed  by  the  Marvel 
Drug  Company?  A.     Yes,  sir. 

The  Court:  It  is  a  matter  of  State  law,  is  it  not, 
State  regulation?  A.     Yes,  sir. 

Mr.  Herndon:  If  your  Honor  please,  I  don't  know 
whether  these  should  be  identified  at  this  time,  or  whether 
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I  should  interrogate  the  witness  without  having  offered 
them.  I  think,  if  the  court  please,  I  will  offer  then:  for 
identification  at  this   time. 

The  Court:     Very  well.  [6] 

Mr.  Herndon:  The  first  will  be  the  prescription  under 
the  heading-  of  Stephen  G.  Seech,  M.D.,  dated  1/15/43. 

The  Court :  It  may  be  received  temporarily  for  identi- 
fication, and  if  they  are  received  in  evidence  they  will 
bear  the  same  number. 

The  Clerk:     No.  5. 

Mr.  Herndon :  The  second  under  the  heading :  Stephen 
G.  Seech,  M.D.,  bearing  date  10/11/37. 

The  Clerk:     No.  6. 

Mr.  Herndon:  The  third  prescription  under  the  head- 
ing: Henry  H.  Lissner,  M.D.,  Maurice  H.  Rosenfeld, 
M.D.,  bearing  date  6/1/42. 

The  Court:     They  may  be  received  and  so  marked. 

The  Clerk:     No.  7. 

Q.  By  Mr.  Herndon:  Mr.  Ludden,  I  show  you  now 
Plaintiff's  Exhibit  No.  5  for  identification,  and  ask  you 
if  you  can  tell  who  filled  that  prescription? 

A.     Mr.   Vosmeyer. 

Q.  I  show  you  now  Plaintiff's  Exhibit  No.  6  for 
identification,  and  ask  you  if  you  can  state  by  whom  that 
prescription  was  filled? 

A.     That  one  was  filled  by  Mr.  Vosmeyer. 

Q.  I  show  you  now  Plaintiff's  Exhibit  No.  7  for 
identification,  and  ask  you  if  you  will  state,  if  you  know, 
by  whom  that  prescription  was  filled? 

A.     I  filled  that  one.   [7] 

Q.  Do  you  know  whether  or  not  any  of  the  material 
which  appears  on  Plaintiff's  Exhibit  No.  7  for  identifica- 
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tion  was  placed  on  the  bottle  or  package  in  which  that 
medicine  was  given  to  the  patient? 

A.  No,  there  would  be  none  outside  of  our  prescrip- 
tion number;  that  would  be  the  only  thing  to  identify  it. 

Q.  Would  the  name  of  the  medicine  appear  on  the 
package  or  bottle?  A.     No,  sir,  it  should  not. 

Q.  Do  you  recall  the  occasion  of  filling  this  prescrip- 
tion? A.     I  do. 

Q.     Who  brought  the  prescription  to  you  to  be  filled? 

A.     Mr.  Lutz  himself. 

Q.  Was  that  done  on  or  about  the  date  the  prescrip- 
tion bears,  that  is,  June  1,  1942? 

A.  It  was  done  on  the  date  that  that  is  typewritten. 
There  is  a  date  printed  there  in  typewriting.  It  was  filled 
on  the  1st  of  June,  1942. 

Q.  On  that  occasion,  Mr,  Ludden,  did  Mr.  Lutz 
express  to  you  anything  to  the  effect  that  he  was  suffering 
from  any  pain  or  illness? 

Mr.  McGINLEY:  If  your  Honor  please,  I  object  to 
the  question  on  the  ground  that  it  calls  for  the  opinion 
and  conclusion  of  the  witness,  and  also  upon  the  ground 
that  as  against  the  plaintiff's  beneficiary  and  counter- 
claimant  [8]  beneficiary,  the  evidence  is  incompetent,  ir- 
relevant and  immaterial  and  hearsay. 

The  Court:  It  seems  to  me  that  the  second  objection 
is  sound.  You  are  calling  for  oral  statement  of  a  de- 
cedent which  would  be  hearsay,  as  to  the  counterclaimant, 
would  it  not? 

Mr.  Herndon:  I  would  submit,  your  Honor,  that  it 
comes  within  several  exceptions  to  the  hearsay  rule. 
First  and  primarily,  a  well-recognized  exception  to  the 
hearsay  rule   relates  to  the  expressions  of  present  pain 
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amid  suifering;  second,  it  is  our  contention  that  as  to  the 
insured  and  defendant  beneficiary,  Harry  Lutz,  or  his 
privity,  that  declarations  of  the  insured  are  binding 
against  the  beneficiary  who  is  a  party  to  the  contract 
ab  initio^  It  is  subject  to  another  exception  to  the  hear- 
say rule,  I  think,  in  that  it  goes  to  the  knowledge  and 
state  of  mind  of  the  insured.  One  of  the  primary  issues 
in  this  case,  and  a  very  important  issue  in  this  case,  is 
what  Abe  Lutz,  the  insured,  knew  on  the  date  when  he 
signed  the  application;  of  the  policy  in  suit.  I  submit  to 
your  Honor  that  under  a  well-recognized  rule  of  law  that 
declarations  by  a  person  whose  knowledge  is  in  question, 
declarations  to  a  party  whose  knowledge  is  in  question, 
are  admissible  as  circumstantial  evidence,  of  knowledge, 
and  the  introduction  of  such  evidence  does  not  in  any  way 
violate  the  hearsay  rule.  I  don't  know  whether  your 
Honor  has  access  in  your  Honor's  library  to  Corpus  [9] 
Juris  Secundum,  but  there  is  a  very  excellent  article  on 
evidence,  and  with  your  Honor's  permission  I  will  read 
some  excerpts  from  it.  It  follows  the  rules  laid  down  by 
Wigmore. 

The  Court:  I  ani  very  familiar  with  that.  Taking  up 
your  first  point,  which  you  made,  and  to  clarify  our  think- 
ing, in  an  accident  case,  where  a  man  spontaneously,  as  a 
part  of  the  accident,  for  instance,  says :  "Oh,  my  God.  I 
can't  see;  I  am  blind,"  even  though  that  would  possibly 
be  hearsay  it  is  permitted  for  very  definite  reasons  of 
evidence,  and  very  sound  ones ;  but  here  a  man  comes  into 
a  pharmacist  to  have  a  prescription  filled,  and  in  connec- 
tion with  the  filling  of  that  prescription  he  makes  a  state- 
ment, to  illustrate,  that  he  is  having  a  lot  of  pain  or  pres- 
sure in  his  chest,   and  he  asks   the    pharmacist    if    the 
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pharmacist  thinks  that  will  do  him  any  good.  It  seems 
to  me  there  is  quite  a  distinction  between  that  situation 
and  one  which  we  customarily  have  in  connection  with 
some  accident,  for  instance,  but  I  would  like  to  hear 
what  you  have  in  the  way  of  authorities  on  that.  There 
are  getting  to  be  so  many  exceptions  to  the  hearsay  rule 
nowadays  that  exceptions  to  the  hearsay  rule  become  to 
some  extent  a  thing  of  the  past.  The  proposed  rules  on 
the  introduction  of  evidence  are  almost  going  to  take  the 
bottom  right  out  of  the  hearsay  rule. 

Mr.  Herndon:  As  I  say,  your  Honor,  I  think  these 
[10]  statements  in  Corpus  Juris  Secundum  are  very  clear, 
and  they  follow  Wigmore,  and  the  authorities  are  num- 
erous. With  your  Honor's  permission,  I  will  read  a  few 
excerpts  that  bear  on  the  matter.  I  am  going  to  read 
from  Volume  31  Corpus  Juris  Secundum.  First,  I  should 
like  to  read  Section  257,  under  the  title  Evidence,  at 
page  1009: 

"The  existence  of  knowledge  may  be  shown,  or  the 
absence  of  knowledge  may  be  shown  by  declarations  of  the 
person  whose  knowledge  is  of  importance,  even  though 
such  declarations  were  made  a  considerable  time  before 
or  after  the  time  involved  in  the  inquiry,  provided  there  is 
not  such  an  element  of  remoteness  as  destroys  ma- 
teriality." 

The  Court:  That  is  perfectly  clear,  where  the  man  is 
alive  and  available  to  deny  it.  Here  the  man  is  deceased, 
and  you  come  against  other  rules.     Go  right  ahead. 

Mr.  Herndon :  "Where  a  person's  knowledge  of  a 
particular  fact  is  relevant,  it  may  be  shown  that  an 
unsworn  statement  of  another  person  as  to  its  existence 
was  brought  to  his  attention  in  the  same  way  that  any 
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other  relevant  statement  may  be  shown  to  have  been  made 
to  him.  It  is  accordingly  permissible  to  show  direct  and 
specific  statements,  such  as  advice,  information,  instruc- 
tions, notices,  representations,  or  threats.  The  evidence 
offered  must  in  all  cases  have  a  logical  tendency  to  estab- 
lish the  fact  of  knowledge,  but,  provided  the  time  is  not 
too  remote,  statements  made  to  a  person  whose  knowledge 
is  relevant  may  be  [11]  shown,  although  made  a  con- 
siderable time  before  the  time  when  such  knowledge  is 
relevant." 

The  Court:  There  can  be  no  question  about  the  sound- 
ness of  that  rule  of  law,  where  a  man  who  made  the  state- 
ment is  available  to  testify,  and  there  can  be  no  danger 
in  it,  of  course:  but  here  is  a  different  situation,  where 
the  man  is  dead,  and  is  unable  to  testify.  Doesn't  that 
make  all  the  difference  in  the  world? 

Mr.  Herndon :  I  submit,  it  does  not,  your  Honor,  be- 
cause the  unfortunate  circumstance  that  the  man  whose 
knowledge  is  in  question  is  deceased,  does  not  in  any  way 
affect  the  relevancy  of  the  issue.  The  question  of  what 
he  knew  we  can  prove  only  by  circumstantial  evidence. 

The  Court:  There  is  no  question  about  its  relevancy. 
The  question  is  whether  you  can  prove  it  or  not.  But 
isn't  it  a  fundamental  principle  that  you  can't  bring  into 
court  the  statement  of  a  deceased  in  an  action  involving 
the  executor  of  his  estate?  Isn't  that  a  fundamental 
principle  of  evidence  in  California? 

Mr.  Herndon:  I  think  not.  I  think  the  decision  by 
Judge  Wilbur  in  the  Gill  case,  to  which  I  referred  in  the 
pre-trial  brief,  where  knowledge  is  in  issue,  the  question 
of  the  decedent's  knowledge,  statements  made  by  him  indi- 
cating his  knowledge  of  the  fact,  are  admissible.     State- 
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ments  made  to  him,  which  knowledge  brought  to  his  atten- 
tion the  fact  in  question,  are  admissible.  [12] 

The  Court:  In  order  to  save  time,  suppose  we  do  it 
this  way:  There  being  no  jury  here,  and  certainly  it 
would  not  have  any  affect  upon  the  court,  in  order  to  save 
the  necessity  of  bringing  this  man  back,  let  us  take  this 
testimony  with  the  understanding  that  I  am  going  to  take 
the  ruling  on  the  matter  under  advisement,  subject  to  a 
motion  to  strike.  Then  you  gentlemen  can  file  any 
authorities  that  you  may  have  on  the  subject.  I  think 
this  is  a  very  close  point,  and  that  it  ought  to  be  carefully 
considered.  I  think  it  will  save  a  lot  of  time.  May  it  be 
so  stipulated? 

Mr.  McGinley :     So  stipulated. 

Mr.  Herndon:     Yes. 

The  Court:  It  will  be  admitted  subject  to  a  motion  to 
strike.  With  that  understanding,  Mr.  Witness,  you  may 
answer. 

A.  Mr.  Lutz  came  in  and  simply  handed  me  the 
prescription,  and  made  the  remark  that  he  did  have  a 
pain  in  his  chest,  and  would  like  to  have  the  prescription 
as  soon  as  possible. 

Q.  By  Mr.  Herndon:  Did  you  have  occasion  to  refill 
the  prescription  for  nitroglycerine,  which  has  been  identi- 
fied as  Plaintiff's  Exhibit  No.  7  for  identification? 

A.     Many  times. 

Q.  How  many  times  would  you  estimate,  Mr.  Ludden, 
did  you  refill  the  prescription  which  is  Plaintiff's  Exhibit 
[13]  No.  7  for  identification,  between  June  1,  1942  and 
October  31,  1942,  if  you  can  estimate  it? 

A.     That  would  be  pretty  hard  to  state. 

Q.     Would  you  say  as  much  as  twice? 

A.     I  would  say  about  four  times. 
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Q.  And  on  any  of  those  other  occasions  did  Mr.  Lutz 
make  any  statement  to  you  with  respect  to  suffering  from 
any  pain  of  any  kind? 

Mr.  McGinley:  If  your  Honor  please,  may  it  be 
understood  that  the  objection  I  previously  made  goes  to 
this  line  of  interrogation? 

The  Court:  The  same  objection  may  be  shown  to  have 
been  made,  and  the  same  ruling  and  the  same  stipulation. 

A.     Not  that  I  recall. 

Q.  By  Mr.  Herndon:  In  what  sort  of  package  or 
bottle  are  the  nitroglycerin  tablets  referred  to  in  Plain- 
tiff's Exhibit  No.  7  placed  when  you  deliver  them  to  the 
purchaser?  A.     A  small  bottle. 

Q.  Do  I  understand  it  correctly  that  you  testified 
that  no  part  of  the  material  which  appears  on  the  prescrip- 
tion is  placed  by  you  on  the  bottle? 

A.  There  is  no  name  put  on  the  bottle.  We  don't 
put  it  on  there. 

Q.  Will  you  tell  us  w'hether  any  part  of  the  material 
which  appears  on  the  face  of  Plaintiff's  Exhibit  No.  7  for 
identification  was  placed  by  you  on  the  bottle  when  you 
[14]  filled  this  prescription  and  delivered  it  to  Mr.  Lutz? 

Mr.  McGinley:  If  your  Honor  please,  the  defendants 
and  counterclaimant  object  to  the  question  upon  the  fol- 
lowing grounds :  First,  that  it  is  incompetent,  irrelevant 
and  immaterial ;  secondly,  that  there  has  been  no  proper 
foundation  laid  for  the  question,  and  third,  that  the 
answer  to  the  question  at  this  stage  of  the  proceedings 
would  call  for  a  disclosure  of  information  which  is  privil- 
eged under  section  1881,  subdivision  4,  of  the  Code  of 
Civil  Procedure  of  the  State  of  California  in  that  the 
documents  which  have  been  identified  purport  to  be  pres- 
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criptions  from  a  physician  who  treated  the  decedent,  Abe 
Lutz,  in  his  lifetime,  and  any  of  the  information  appear- 
ing on  the  documents  for  identification  which  is  expres- 
sive of  the  diagnosis  or  the  treatment  recommended  for 
the  deceased  is  subject  to  the  prohibition  of  subdivision  4, 
section  1881,  of  the  Code  of  Civil  Procedure,  and  on  the 
last  ground,  that  the  evidence  called  for  by  the  question 
w^ould  not  be  the  best  evidence. 

The  Court:     What  have  you  to  say  about  that? 

Mr.  Herndon:  On  the  matter  of  privilege,  if  your 
Honor  please,  I  do  not  understand  that  privilege  extends 
to  the  information  disclosed  to  a  pharmacist.  I  don't 
understand  that  the  statute  so  far  extends,  in  the  second 
place,  to  the  matter  of  privilege.  We  have  offered  in 
evidence,  and  there  has  been  received  in  evidence  an  [15] 
express  waiver  of  the  privilege  by  the  patient,  which  is 
prima  facie  presumptively  valid  and  binding  upon  the 
world,  inasmuch  as  the  person  who  gave  that  waiver 
presumptively  intended  to  give  it,  and  there  is  no  person 
now  living  who  has  any  right  to  challenge  it  or  to  dispute 
it,  and  more  particularly,  it  has  not  been  disputed  or  chal- 
lenged here  in  any  competent  way.  There  is  no  com- 
petent way  by  which  it  can  be  done.  In  the  next  place, 
if  your  Honor  please,  if  the  validity  or  effectiveness  of 
the  waiver  which  is  expressed  in  the  policy  depends  upon 
the  determination  of  any  factual  matter,  which  we  submit 
it  does  not,  that  factual  matter  cannot  be  determined  prob- 
ably until  the  last  witness  in  rebuttal  is  called  in  this  case, 
so,  prima  facie,  as  the  record  now  stands,  clearly  the  evi- 
dence is  admissible.  So  far  as  the  best  evidence  rule  is 
concerned,  that  rule  does  not  mean  as  much  as  T  think 
most  lawyers  think.  It  is  a  matter  within  the  discretion 
of  the  court. 
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The  Court:  1  think  the  objection  is  sound  on  the 
ground  that  the  proper  foundation  has  not  been  laid  for 
the  asking  of  the  question.  However,  counsel  may  in- 
terrogate counsel  for  the  defendant  to  find  out  if  they  do 
have  the  bottle  available,  before  proceeding  as  a  part  of 
the  foundation.  On  the  other  point,  I  haven't  the  Cali- 
fornia Code  immediately  in  front  of  me,  and  I  have  for- 
gotten just  what  its  provisions  were,  but  I  do  not  re- 
member that  communications  between  a  man  filling  the 
[16]  prescription,  a  pharmacist,  were  privileged.  So  far 
as  the  privilege  between  the  doctor  and  the  patient  is  con- 
cerned, assuming  for  the  purposes  of  argument  that  that 
privilege  was  not  expressly  waived  in  the  application, 
there  is  still  another  principle  of  law  which  you  run  coun- 
ter to.  To  illustrate,  if  another  person  is  present  at  the 
time  of  the  conversation  between  the  doctor  and  the 
patient,  the  privilege  is  undoubtedly  waived,  and  the  third 
party  may  testify. 

Mr.  McGinley:  Your  Honor,  I  concede  the  rule  in 
regard  to  disclosure  made  by  the  patient  to  a  third  person, 
that  in  some  cases  the  privilege  may  be  waived.  Typical 
of  those  cases  are  those  where  the  patient  voluntarily  puts 
his  doctor  on  the  stand  and  elicits  information  concern- 
ing his  ailments  and  treatment,  and  then  later  should 
attempt  to  assert  the  privilege,  courts  hold  that  he  is 
estopped  to  assert  the  privilege  under  this  action. 

The  Court:  That  situation  of  which  you  speak  is 
something  entirely  different.  It  is  not  a  question  of 
estoppel;  it  is  a  question  of  practical  and  substantive  law. 

(Discussion.) 

The  Court:  Fortunately  there  is  no  jury  here,  and  I 
am  satisfied  that  the  answer  to  this  question  is  not  going 
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to  prejudice  the  court,  who  is  used  to  these  things.  We 
are  not  going  to  be  able  to  tell  almost  until  the  end  of  this 
trial  just  what  the  situation  is  going  to  be.  I  think  we 
[17]  had  better  take  this  evidence  subject  to  a  motion 
to  strike,  so  may  it  be  stipulated  that  we  will  reserve  the 
ruling  subject  to  a  motion  to  strike,  just  as  I  did  before? 
Mr.  Herndon:  So  stipulated. 
Mr.  McGinley;     So  stipulated,  if  your  Honor  please. 

Mr.  Herndon:  I  wonder  if  your  Honor  would  pro- 
pound the  question  to  counsel  as  to  whether  this  bottle 
in  which  this  medicine  was  contained  is  in  existence? 

The  Court:     Yes,  is  this  bottle  in  existence? 

Mr.  McGinley:  Your  Honor,  I  have  never  investi- 
gated. The  deceased's  son  is  here,  if  I  may  be  permitted 
to  ask  him  in  open  court? 

The  Court:     Yes. 

Mr.  McGinley :  Mr.  Harry  Lutz,  do  you  have  in  your 
possession  the  bottles  containing  the  medicine  that  your 
father  took  during  the  year  1942,  and  particularly  during 
the  months  of  June  to  October,  1942? 

Mr.  Harry  Lutz:     Not  that  1  know  of. 

Mr.  McGinley :  During  the  noon  hour  can  you  make 
an  examination  and  find  if  any  of  those  bottles  are  avail- 
able, or  the  containers  which  contained  medicine  during 
that  period? 

Mr.  Harry  Lutz:     Yes. 

Q.  By  Mr.  Herndon:  Mr.  Ludden,  do  you  know  the 
practice  among  pharmacists  generally,  as  it  existed  during 
1942  with  reference  to  placing  instructions,  or  any  matter 
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or  material  on  a  bottle  or  container  of  medicine,  as  set 

forth  in  the  [18]  prescription? 

A.  We  only  put  on  the  direction  that  the  doctor  gives 
us,  unless  he  so  states  on  the  prescription  that  we  shall 
label  what  it  is;  otherwise  we  do  not  do  so. 

Q.  Do  I  understand  your  answer  to  be  that  you  place 
on  the  bottle  only  the  directions  for  its  use,  unless  the 
doctor  specifies  something  else  be  placed  on  it? 

A.     Yes,  sir. 

The  Court:  You  are  familiar  with  the  custom  among 
the  reputable  pharmacists,  are  you  not?  A.     Yes. 

Q.     That  is  the  universal  custom?  A.     Yes. 

Q.  Where  you  have  nitroglycerine  in  the  prescription, 
do  you  put  any  danger  signal  on  the  bottle  such  as 
Danger,  Poison,  Caution?  A.     Not  necessarily. 

Q.     What  is  the  custom? 

A.     We  put  on  the  doctor's  directions   only. 

Q.  So  far  as  you  know,  that  is  what  you  did  in  this 
particular  case?  A.     Yes,  sir. 

Q.  By  Mr.  Herndon:  Mr.  Ludden,  will  you  refer  to 
Plaintiff's  Exhibit  No.  7  for  identification,  and  state 
whether  any  of  the  material  appearing  on  the  face  of  that 
exhibit  was  placed  by  you  on  the  bottle  which  was  de- 
livered [19]  to  Mr.  Lutz? 

A.     Nothing  but  the  directions. 

The  Court:  The  number,  the  name,  the  doctor's  name, 
the  directions  were  all  on  there,  were  they? 

A.     Yes,  sir. 
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Q.  By  Mr.  Herndon:  Please  read  to  us  the  part 
or  parts,  if  any,  on  that  exhibit,  which  is  Plaintiff's 
Exhibit  No.  7,  which  you  placed  on  the  bottle. 

A.  The  words:  Prescription  No.  89543.  Dr.  M.  H. 
Rosenfeld.  Dissolve  one  table  under  tongue  for  heart 
pain.     Mr.  Lutz.     6-1-42. 

O.  Do  T  understand  that  that  portion  of  the  exhibit 
which  you  have  just  read  was  placed  by  you  on  the  label 
of  the  bottle?  A.     Yes,  sir. 

Mr.  Herndon:     That  is  all. 

The  Court:  You  may  cross  examine  as  to  those  par- 
ticular questions.  You  may  cross  examine  without 
prejudice,  under  the  stipulation,  because  we  won't  bring 
the  man  back,  so  if  you  have  any  questions  on  cross 
examination  as  to  those  matters  about  which  you  ob- 
jected, you  may  cross  examine  without  prejudice.  May 
it  be  so  stipulated,  gentlemen? 

Mr.  McGinley :     So  stipulated. 

Mr.  Herndon:     So  stipulated.   [20] 

Cross-Examination 

Q.  By  Mr.  McGinley:  Mr.  Ludden,  referring  to  the 
conversation  that  you  state  occurred  with  the  deceased, 
Mr.  Lutz.  at  the  time  he  hrst  brought  in  the  prescription, 
I  understood  that  it  was  your  statement  that  the  deceased 
said  he  had  pain  in  the  chest,  is  that  right? 

A.     Yes,  sir. 

Q,  You  are  quite  sure  it  was  pain  in  the  chest,  instead 
of  pain  in  the  heart? 

A.     So  far  as  1  know,  he  did  not  mention  the  heart. 

Q.  And  on  the  bottle  of  medicine  which  you  filled 
from  iIk-  prescription  what  is  your  best  judgment  as  to 
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whether  you  made  the  prescription  'Tain  in  the  chest"  or 
"Pain  in  the  heart"? 

A.  For  heart  pain,  as  the  prescription  is  written. 
The  directions  of  the  doctor  are  for  heart  pain. 

Q.  Is  it  always  your  poHcy,  Mr.  Ludden,  to  put  the 
nature  of  the  illness  of  one  who  has  a  prescription  filled 
in  addition  to  the  directions  on  the  bottle? 

A.     Not  unless  the  doctor  so  states. 

Q.  Would  you  refer  to  the  prescription  which  counsel 
has  handed  to  you,  and  read  into  the  record  any  directions 
from  Dr.  Rosenfeld  referring  to  placing  the  inscription 
"Pain  in  heart"  or  "Heart  pain"  on  the  bottle? 

A.  Do  you  mean  you  want  the  directions  as  he  has 
written  them  here?  [21] 

Q.  I  understood  you  to  say  that  you  don't  put  the 
nature  of  the  illness,  or  the  complaint,  unless  the  doctor 
directs?  A.     That  is  correct. 

Q.  Will  you  examine  Dr.  Rosenfeld's  prescription  and 
read  into  the  record,  if  there  are  any  directions  there, 
directions  to  you  to  '  inscribe  on  the  bottle  of  medicine 
"Heart  pains"  or  "Pains  in  heart"? 

A.     Dissolve  one  table  under  tongue  for  heart  pains. 

Q.  Was  it  that  part  of  the  prescription  that  you  con- 
strued as  the  direction  to  you  to  put  the  inscription  on 
the  bottle  ?  A.     It  is,  sir. 

The  Court:  In  other  words,  you  took  that  to  be  the 
same  thing  as  a  direction  such  as  "Take  one  tablet  after 
every    meal"?  A.     Yes,    sir. 

Q.  By  Mr.  McGinley:  Do  you  keep  as  part  of  your 
records  a  copy  of  the  matter  that  appears  on  the  label  on 
the  bottle?  A.     No,  sir. 
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Q.  Is  there  any  record  that  you  have,  and  which  you 
keep  as  a  part  of  your  business  records,  where  you  make  a 
dupHcate  prescription? 

A.  No,  sir,  not  unless  the  patient  asks  for  a  copy  of 
the  prescription,  which  we  sometimes  are  allowed  to  give, 
and  sometimes  we  are  not.  [22] 

Q.  By  the  Court:  In  other  words,  you  keep  the 
original  prescription  in  your  file?  A.     Yes. 

Q.  You  show  it  is  filled,  and  do  not  make  any  copy  of 
it  unless  the  person  who  is  asking  for  the  prescription  to 
be  filled  requests  it,  and  you  are  allowed  under  the  reg- 
ulations to  do  it?  A.     Yes,  sir. 

Q.  By  Mr.  McGinley :  Mr.  Ludden,  do  you  have  with 
you,  other  than  the  prescription,  any  communications  with 
Dr.  Rosenfeld  regarding  the  decedent? 

A.  No,  I  think  those  other  two  prescriptions  are  from 
another  doctor. 

The  Court:     Speak  up. 

A.  Other  than  those  two  prescriptions  from  some  other 
physician.  May  I  see  those?  No,  sir,  I  haven't.  That's 
the  only  prescription  I  have  from  Dr.  Rosenfeld. 

Q.  By  Mr.  McGinley :  In  giving  your  testimony,  Mr. 
Ludden,  that  in  June  of  1942  you  placed  this  inscription 
on  the  bottle,  that  is  based  on  your  recollection  rather  than 
any  records  you  have  in  your  possession,  is  it  not? 

A.     What  do  you  mean,  these  directions? 

Q.  Xo,  in  giving  your  testimony,  Mr.  Ludden,  that  you 
placed  the  inscription  of  the  type  that  you  have  testified 
to  on  the  bottle,  in  June  of  1942,  you  gave  that  testimony 
based  on  your  recollection  rather  than  based  on  any  record 
that  you  [23]  have  in  your  possession? 
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A.  I  have  got  the  record  here.  The  prescription  the 
physician  signed  is  a  prescription  we  always  put  on — 
what  the  directions  are.  There  is  no  guesswork  about 
it.     It  must  go  on  that  way. 

Mr.   McGinley:     That  is  all,  your  Honor. 

Mr.  Herndon:  May  I  ask  a  question  which  perhaps  I 
should  have  asked  on  direct  examination? 

The  Court:     Yes. 

Further   Direct  Examination 

Q.  By  Mr.  Herndon:  Mr.  Ludden,  I  ask  you  to 
examine  Plaintiff's  Exhibit  No,  7  for  identification,  and 
state  whether  or  not  that  exhibit  is  in  the  same  condition 
now  that  it  was  when  it  was  handed  to  you  by  Mr.  Lutz? 

A.     It  is,  yes,  sir. 

Q.  Have  you  produced  all  of  the  prescriptions  that 
you  can  find,  which  you  filled  for  Mr.  Lutz? 

A.     I  have. 

Mr.  Herndon:     That  is  all,  your  Honor. 

The  Court:  Is  the  same  thing  true  of  the  other  two 
prescriptions,  that  they  are  in  the  same  condition  as  when 
you  received  them?  A.     Yes,  sir. 

Mr.  Herndon:  Before  the  witness  leaves  the  stand, 
your  Honor,  I  would  like  at  this  time  to  offer  in  evidence 
Plaintiff's   Exhibits    5,   6   and   7   for   identification.    [24] 

Mr.  McGinley:  If  your  Honor  please,  may  it  be 
understood  that  the  offer  in  evidence  is  subject  to  the 
previously  stated  objection? 

The   Court:     It   may   be   so   stipulated,    and   the   same 
ruling,  and  the  same  receipt  subject  to  a  motion  to  strike. 
Mr.  Herndon:     So  stipulated. 
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Q.  By  the  Court:  Do  I  understand  that  these  pres- 
criptions were  kept  as  a  regular  custom  and  practice  in 
connection  with  your  drug  store,  and  that  they  are  part  of 
the  records  of  the  Marvel  Drug  Company?  A.     Yes. 

Q.     Kept  in  the  regular  course  of  business? 

A.     We  have  to  keep  them.     That's  the  law. 

The  Court:  They  may  be  received  subject  to  the 
stipulation. 

The  Witness:     May  we  have  these  prescriptions  back? 

The  Court:  You  may  have  them  after  the  case  is  con- 
cluded. They  will  be  kept  by  the  clerk,  just  as  safely 
as  though  in  a  vault.  [25] 


MAURICE  H.  ROSENFELD, 

a  witness  called  by  and  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  testified  as  follows: 

The  Clerk:     State  your  name. 

A.     Maurice  H.  Rosenfeld. 

Direct   Examination 

Q.     By  Mr.  Herndon :     What  is  your  profession  ? 

A.     Physician. 

Q.  Are  you  licensed  to  practice  your  profession  in  the 
State  of  California?  A.     Yes,  sir. 

Q.     How  long  have  you  been  so  licensed? 

A.     Since  1929. 

Q.  Will  you  state  generally  what  your  medical  train- 
ing and  experience  has  been? 

A.  1  have  had  post-graduate  work  in  internal  medicine 
and  the  subject  of  heart  disease. 


New  England  Mutual  Life  Ins.  Co.,  etc.  99 

(Testimony  of  Maurice  H.  Rosenfeld) 

Q.     Do  you  specialize  in  diseases  of  the  heart? 

A.     I  do. 

Q.     Do  you  exclude  other  practice?  A.     No,  sir. 

Q.     You  have  some  general  practice? 

A.     The  practice  of  internal  medicine,  sir. 

Q.  The  general  practice  of  internal  medicine,  but  you 
specialize  primarily,  do  you  not,  in  the  heart? 

A.     Yes,  sir.   [44] 

Q.     Where  do  you  maintain  your  office? 

A.     1908  Wilshire  Boulevard. 

Q.     For  how  long  have  you  officed  at  that  place? 

A.     Approximately  eight  years. 

Mr.  Herndon:  I  take  it,  your  Honor,  perhaps,  counsel 
will  stipulate  to  Dr.  Rosenf eld's  professional  qualifications? 

Mr.  McGinley:     So  stipulated,  your  Honor. 

The  Court :     The  stipulation  will  be  received. 

Q.  By  Mr.  Herndon :  Did  you  know  Abe  Lutz  in  his 
lifetime?  A.     Yes,  sir. 

Q.  About  how  old  a  man  was  he  at  the  time  of  his 
death  ? 

A.     I  would  have  to  look  at  my  records  for  that,  sir. 

Q.     Approximately. 

A.     I  would  have  to  look  at  my  records  for  that  sir. 

Mr.  McGinley:  Your  Honor,  this  is  probably  an  ap- 
propriate time  for  me  to  make  an  objection  which  I  would 
like  to  have  continued  with  the  doctor's  testimony.  May 
1  state  my  grounds  now? 

The  Court:     Yes. 

Mr.  McGinley:  If  your  Honor  please,  the  defendants 
and  counterclaimant  Harry  Lutz,  object  to  Dr.  Rosenfeld's 
testimony  on  disclosing  any  information  acquired  from 
Abe  Lutz,  the  deceased,  in  his  lifetime,  which  was  neces- 
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sary  to  administer  and  prescribe  treatment,  on  the  follow- 
ing grounds:  [45]  (1)  That  the  disclosure  of  such 
matter  constitutes  privileged  communications  under  Sub 
4,  Sec.  1881,  of  the  Code  of  Civil  Procedure.  (2)  That 
Dr.  Rosenfeld,  being  a  licensed  physician,  and  coming 
within  the  terms  and  provisions  of  Sec.  1881,  Sub  4,  is 
not  competent  to  testify  as  to  such  matters,  on  the 
ground  that  they  are  privileged.  (3)  That  under  the 
section  quoted  the  testimony  to  be  given  by  the  doctor 
would  be  also  incomj^etent :  and,  lastly,  that  any 
testimony  or  disclosure  of  information  obtained  by  Dr. 
Rosenfeld  from  the  deceased,  Abe  Lutz,  during  his  life- 
time, at  the  time  when  the  relationship  of  physician  and 
patient  existed,  subsequent  to  November  16,  1942,  is  not 
part  of  the  res  gestae,  and  constitutes  hearsay,  and  is  not 
binding  on  the  defendants  and  counterclaimant  in  this 
proceeding.  I  would  like,  if  it  is  agreeable  to  your  Honor, 
so  I  won't  interrupt,  to  have  that  continuing  objection  to 
all  of  the  testimony  which  Dr.  Rosenfeld  will  give. 

The  Court:  May  it  be  stipulated  that  the  objection 
indicated  by  counsel  for  the  defendants  may  be  deemed  to 
run  to  each  and  every  question  of  the  doctor ;  and  that  the 
testimony  may  be  received  subject  to  a  motion  to  strike, 
just  as  he  has  done  in  connection  with  the  other  testimony 
relative  to  this  matter? 

Mr.  Herndon:     Plaintiff  so  stipulates. 

The  Court:     Does  the  defendant  so  stipulate? 

Mr.  McGinley:     So  stipulated.  [46] 

The  Court :  You  may  answer.  You  know  his  age  at 
the  date  of  his  death,  don't  you? 

Mr.  McGinley:     Yes. 

The  Court :     May  it  be  stipulated  to  what  it  was  ? 
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The  Witness:     65. 

Mr.  McGinley:     I  think  it  was  65. 

The  Court :     Yes. 

Q.  By  Mr.  Herndon:  When  did  you  first  become 
acquainted  with  Mr.  Lutz?  A.     1937. 

Q.  Will  you  state  under  what  circumstances  you 
became  acquainted  with  him? 

Q.     By  whom  was  he  referred  to  you? 

A.     Dr.  Fred  Polesky. 

Q.  What  did  you  say  was  the  date  of  the  first  con- 
sultation? A.     January  16,  1937. 

Q.  What  complaints,  if  any,  did  the  patient  register 
at  the  time  of  that  consultation? 

Mr.  McGinley:  If  your  Honor  please,  the  defendants 
and  counterclaimant  object  to  the  last  question  on  the 
grounds  as  follows :  That  a  consultation  in  January,  1937, 
is  immaterial  to  any  of  the  issues  to  be  tried  in  this  case  in 
[47]  that  the  application  which  was  made  part  and  parcel 
of  the  policy  in  suit,  specifically  Question  36.  is  as  ~f ollows : 
Have  you  consulted  or  been  examined  by  a  physician  or 
other  practitioner  within  five  years?  And  the  application 
is  dated  November  16,  1942,  and  the  consultation  concern- 
ing which  the  question  is  directed  to  occurred  at  a  time 
beyond  five  years  from  November  16,  1942,  and  would 
not  come  within  any  of  the  purported  representations  in 
the  policy. 

Mr.  Herndon:  Counsel,  if  your  Honor  please,  has 
overlooked  Question  35,  which  is:  Have  you  suffered 
from  (a)  Indigestion?  (c)  Nervous  strain  and  de- 
pression? 
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The  Court:  I  am  familiar  with  that.  It  may  be  re- 
ceived.  subject  to  the  same  stipulation  as  to  a  motion  to 
strike. 

A.  The  patient  complained  of  dizziness  and  inability  to 
arise  the  week  before  the  examination  of  January  16.  1937. 

O.  By  Mr.  Herndon:  Did  the  patient  at  that  time 
relate  to  you  any  other  history? 

A.  He  was  perfectly  well,  except  for  this  one  com- 
plaint. 

Q.     Which  I  believe  you  said  was  dizziness  and  vertigo? 

A.  Dizziness  and  vertigo  and  inability  to  get  out  of 
bed  that  morning. 

Q.     On  that  occasion  did  you  make  an  examination? 

A.     Yes. 

Q.     Of  what  did  that  examination  consist? 

A.  This  was  the  week  following  that  complaint.  He 
had  [48]  a  complete  physical  examination,  a  complete 
laboratory   study   and  electrocardiograph   study. 

Q.     Did  you  take  his  blood  pressure?  A.     Yes. 

Q.     What  was  it?  A.     134  over  90. 

Q.     You  took  an  electrocardiogram?  A.     Yes. 

Q.     Do  you  have  that  with  you,  doctor? 

A.     I  do. 

Mr.  Herndon :  I  will  introduce  this.  It  may  be  marked 
for  identification? 

The  Court :     It  may  be  marked  for  identification. 

The  Clerk:     Plaintiflf's  Exhibit  No.  12. 

Q.  By  Mr.  Herndon :  Did  you  read  the  electrocardio- 
gram? A.     Yes,  sir. 

Q;     What  did  it  show,  if  anything? 

A.     No  significantly  abnormal  changes. 
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Q.     Of   what  else  did  your  examination  consist? 
A.     Of    the    blood    count,    urinalysis,    and    fluroscopic 
examination  of  the  chest. 

Q.     What  was  your  diagnosis,  doctor,  if  you  made  one? 
A.     Probable  slight  stroke. 

Q.  Will  you  tell  us  what  a  stroke  is?  What  do  you 
mean  by  that  term?  [49] 

A.  The  breaking  of  the  closure  of  a  small  blood  vessel 
in  the  brain. 

Q.  From  a  medical  standpoint,  doctor,  is  the  result  of 
that  ailment  or  stroke  serious  or  otherwise? 

A.     This  was  suspected  as  being  very  mild. 

Q.     Is  there  any  other  name,  medical  name,  for  it? 

A.     Hemiplegia. 

Q.  Did  you  find  any  arteriosclerosis  on  the  occasion 
of  that  examination?  A.     Yes. 

Q.     What  is  arteriosclerosis? 

A.  Hardening  of  the  arteries. 

Q.  Is  that  disease  of  arteriosclerosis  one  which  is 
transitory,  or  is  it  progressive  or  chronic? 

A.     It  is  progressive  and  chronic. 

Q.  What  treatment,  if  any,  did  you  prescribe  for  the 
patient  on  the  occasion  of  your  first  consultation? 

A.     I  advised  rest  and  further  observation. 

Q.     Did  you  prescribe  any  medicine?  A.     None. 

Q.  What,  if  anything,  did  you  tell  the  patient  with 
respect  to  his  condition  on  the  occasion  of  your  first 
consultation  ? 

A.  He  was  advised  that  this  condition  had  to  be  ob- 
served, first,  to  make  sure  that  this  was  not  a  progressive 
condition,  and  to  complete  the  diagnosis.  [50] 
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Q.  Did  you  tell  the  patient  that  he  had  suffered  a 
stroke  ? 

Mr.  McGinley:  I  object  to  that  as  leading  and  sug- 
gestive. 

The  Court:     Objection  sustained. 

Q.  By  Mr.  Herndon:  What,  as  nearly  as  you  can 
remember,  did  you  tell  the  patient  with  respect  to  your 
conclusions  as  to  his  condition? 

A.  T  advised  the  patient  that  he  had  a  mild  stroke, 
in  that  he  had  symptoms  which  were  suggestive,  and  that 
together  with  the  report  by  an  eye  specialist,  who  I  had 
seen,  suggested  this  condition,  and  for  that  reason  I 
advised  him  of  this  possible  diagnosis. 

Q.     Who  was  the  eye  specialist? 

A.     Dr.  Stephen  Seech. 

The  Court:  Of  this  possible  diagnosis — for  the  record, 
what  do  you  mean  by  that?  A.     A  stroke. 

Q.  By  Mr.  Herndon:  When  next  did  you  see  Mr. 
Lutz  professionally?  A.     June   1st,   1942. 

Q.  What  history,  if  any,  did  the  patient  relate  to  you 
on  the  occasion  of  that  consultation? 

A.  The  patient  was  complaining  of  pain  in  the  heart 
region. 

Q.     What  other  history,  if  any,  did  he  give  you?  [SI] 

A.  He  complained  when  on  excitement,  or  on  strain 
or  effort,  he  was  subject  to  pain  around  his  heart  region. 

Q.  Was  there  any  indication  by  him  as  to  the  severity 
or  otherwise  of  the  pain?  A.     They  were  mild. 

0.  Was  there  any  indication  by  the  patient  as  to  the 
duration  of  time  he  had  suffered  such  pain? 

A.     He  just  stated  that  they  had  lately  occurred. 
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Q.     Did  you  make  an  examination  on  June  1,  1942? 

A.     I  did. 

Q.     Of  what  did  it  consist? 

A.  It  consisted  of  a  complete  physical  examination 
and  an  electrocardiographic  study,  and  further  study  of 
his  blood,  his  blood  sugar,  blood  count  and  urinalysis. 

Q.     What  did  you  find  with  respect  to  blood  sugar? 

A.     He  had  an  elevated  abnormal  blood  sugar. 

Q.     What  did  you  find  with  respect  to  blood  pressure? 

A.     The  blood  pressure  was  slightly  elevated. 

Q.     Have  you  a  record  of  what  it  was? 

A.     166  over  90. 

Q.  How  much  does  that  vary  from  normal,  con- 
sidering the  age  of  the  patient? 

A.     It  is  only  slightly  above  normal. 

The  Court:     Systolic?  A.     Yes. 

The  Court:     The  diastolic  was  normal?   [52] 

A.     Yes. 

Q.  By  Mr.  Herndon :  Did  you  have  an  electrocardio- 
gram? A.     Yes,  sir. 

Q.     Have  you  it  with  you?  A.     Yes,   sir. 

Q.  What,  if  anything,  does  it  show  with  respect  to  the 
condition  of  the  heart? 

A.     It  shows  a  slight  abnormality  of  the  heart. 

Q.     Of  what  kind  or  character  of  abnormality? 

A.  In  view  of  the  medical  history  this  would  be  sug- 
gestive of  a  mild  coronary  ischemia. 

Q.     Explain  that  to  us  a  little  further,  doctor. 

A.  That  is  a  deficiency  of  blood  supplied  to  the  heart 
muscles,  because  of  the  narrowing  of  the  coronarv 
arteries. 
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Q.  Could  that  be  properly  described  as  a  recognized 
disease  of  the  circulatory  system?  A.     Yes,  sir. 

Q.  State  whether  or  not  such  disease  is  considered  by 
the  medical  profession  to  be  transitory,  chronic  or  other- 
wise? A.     The  ischemia  is  transitory. 

Q.     Is  there  any  part  of  the  disease  which  is  chronic? 

A.  The  probable  narrowing  of  the  coronary  arteries  is 
chronic. 

Q.  In  your  opinion  is  such  narrowing  of  the  arteries 
[53]  likely  to  be  progressive  in  character  or  otherwise? 

A.     Probably  progressive. 

Q.  Have  you  fully  stated  to  us  the  diagnosis  you  made 
on  that  second  consultation  in  June,  1942? 

A.  The  diagnosis  was  probably  angina  pectoris,  prob- 
ably due  to  the  coronary  artery  narrowing. 

Q.     What,  doctor,  is  angina  pectoris? 

A.  It  is  an  acute  pain,  complained  of  by  the  patient, 
referable  to  the  heart  region,  that  is  usually  brought  on  by 
emotional  strain,  unusual  effort,  or  overeating. 

Q.     What  are  the  symptoms  of  this  disease? 

A.     Pain  in  the  region  of  the  heart. 

Q.     Is  that  pain  severe  or  otherwise? 

A.  It  varies;  it  may  be  very  intense;  it  may  be  very 
mild. 

Q.  What  treatment,  if  any,  did  you  prescribe  on  that 
occasion,  doctor? 

A.  He  was  to  curtail  his  activities;  he  was  put  on  a 
diet  to  reduce  weight,  and  to  improve  this  potential  dia- 
betic condition.  He  was  also  given  nitroglycerin  for 
relief  of  the  pains  of  angina  pectoris. 
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Q.  Now  I  show  you,  doctor,  Plaintifif's  Exhibit  No.  7 
in  evidence,  and  I  will  ask  you  whether  or  not  you  have 
previously  seen  that  exhibit?  A.     Yes,  sir. 

Q.  By  whom  was  it  prepared,  if  you  know — that  is  to 
[54]  say,  the  handwriting  thereon? 

A.     It  is  my  writing. 

Q.     Did  you  deliver  that  prescription  to  Mr.  Lutz? 

A.     Yes,  sir. 

Q.  On  the  date  of  your  second  consultation  in  June, 
1942?  A.     Yes,  sir. 

Q.  What,  if  anything,  did  you  tell  the  patient  about 
his  condition  at  that  time? 

A.  He  was  explained  that  the  pain  that  he  complained 
of  was  due  to  the  heart  itself,  and  that  the  diagnosis  of 
angina  pectoris  was  suspected.  He  was  also  told  about 
the  potential  diabetic  condition. 

Q.  When  next  did  you  have  occasion  to  examine  or 
see  Mr.  Lutz  in  your  professional  capacity? 

A.     He  was  seen  again  on  June  5,  1942. 

Mr.  Herndon:  Pardon  me,  your  Honor,  I  neglected  to 
give  the  second  electrocardiogram.  You  have  now  handed 
me  an  electrocardiogram  dated  June  1,  1942,  as  the  one 
to  which  you  have  previously  referred  in  your  testimony. 

A.     That's  right. 

The  Court:  It  may  be  received  under  the  stipulation, 
and  marked  in  evidence. 

Q.  By  Mr.  Herndon:  Of  what  complaints,  if  any, 
did  the  patient  complain  on  the  occasion  of  your  third 
consultation?    [55]  A.     He  had  none. 

(Whereupon  an  adjournment  was  taken  until  2  o'clock 
p.  m.  of  this  same  day.)    [56] 
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AFTERNOON  SESSION 
2:00  P.  M. 

MAURICE  H.  ROSENFELD 
recalled. 

Further  Direct  Examination 

Q.  By  Mr.  Herndon:  Doctor,  pursuant  to  subpoena, 
have  you  brought  with  you  any  other  electrocardiograms 
than  those  which  we  have  heretofore  referred  to? 

A.     Yes,  I  have. 

Q.  Will  you  produce  them  at  this  time,  please?  How 
many  of  them  are  there,  doctor? 

A.     There  are  five,  sir. 

Mr.  Herndon :  If  your  Honor  please,  for  the  purpose 
of  saving  time,  and  for  convenience,  may  these  five 
electrocardiograms,  bearing  date  June  3,  1942,  June  5, 
1942,  July  6,  1942,  July  12,  1942,  and  August  10,  1942, 
be  marked  for  identification? 

The  Court :  They  may  be  received,  as  one  or  sep- 
arately ? 

Mr.  Herndon:  Separately,  if  you  please.  May  the 
reporter  read  the  last  question,  your  Honor? 

(Question  read  by  the  reporter.) 

Q.     You  may  answer  the  question. 

A.  He  had  no  complaints  on  that  day.  That  was 
June  5,  1942.  [57] 

Q.  Was  that  the  time  when  you  said  he  came  back 
to  get  the  results  of  his  previous  examination? 

A.    Yes. 

Q.  Ekg,  and  the  other  blood  studies,  you  made  no 
examination  on  that  date,  or  did  you? 

A.  No,  that  was  just  a  report,  an  electrocardiogram 
recheck. 
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Q.     June  5,  did  you  take  another  electrocardiogram? 

A.     I  did. 

Q.  What,  if  anything,  did  you  report  to  the  patient 
on  that  day? 

A.  1  mentioned  the  diagnosis  of  angina  pectoris,  and 
advised  him  about  his  activities,  and  its  bearing  upon  this 
suspected  heart  condition. 

Q.  Do  you  recall  whether  or  not  you  explained  to  him 
what  angina  pectoris  was? 

A.     The  condition  was  explained. 

Q.  I  show  you,  Doctor,  Plaintiff's  Exhibit  13  in  evi- 
dence, and  I  will  ask  you  if  it  was  that  electrocardiagram 
that  you  took  on  your  June  1st  examination? 

A.     Yes,  it  was. 

Q.  Was  it  that  electrocardiogram  you  discussed  with 
Mr.  Lutz  on  June  5th?  A.     Yes,  sir. 

Q.  I  now  hand  you  an  electrocardiogram  dated  June 
3,  1942,  being  Plaintiff's  Exhibit  No.  14  for  identifica- 
tion,  [58]  and  I  will  ask  you  when  that  was  taken? 

A.  This  electrocardiogram  was  taken  along  with  the 
blood  studies  on  June  3,   1942. 

Q.     Was  Mr.  Lutz  in  your  office  on  June  3,  1942? 

A.     Yes,  he  was. 

Q.  Was  any  other  examination  made  on  June  3  than 
the  taking  of  the  electrocardiogram? 

A.  That  was  just  laboratory  studies  done  by  my 
technician. 

Q.  Referring  to  plaintiff's  Exhibit  14  for  identifica- 
tion, will  you  state  what,  if  anything,  it  shows  with  re- 
spect to  the  heart  condition? 

A.     There  is  an  abnormality  in  the  electrocardiogram. 
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Mr.  McGinley:  If  your  Honor  please,  the  defendants 
and  counterclaimant  object  to  the  witness  testifying  to 
what  any  of  the  electrocardiograms  show,  on  the  ground 
that  there  has  been  no  foundation  laid  in  that  such  in- 
formation was  communicated  to  the  decedent,  Abe  Lutz. 
If  I  can  add  to  that,  not  in  the  way  of  argument,  but  by 
way  of  explanation,  I  have  assumed  that  this  line  of 
testimony  is  being  offered  to  show  knowledge  on  the  part 
of  the  deceased  applicant  that  he  had  certain  infirmities 
in  the  heart.  Now,  it  would  be,  I  submit,  your  Honor, 
wholly  immaterial  if  the  doctor  made  a  complete  and 
thorough  study  of  the  electrocardiograms  unless  he  ex- 
plained to  the  applicant  the  study  that  he  had  made,  and 
his  opinion  at  that  time  as  to  what  it  showed,  [59]  unless 
it  was  communicated  in  those  words  to  the  applicant,  it 
would  be  immaterial. 

The  Court:  I  think  that  the  foundation,  if  it  exists, 
should  be  laid,  because  it  might  be  an  important  element. 
I  shall  not  foreclose  myself  from  saying  what  my  opinion 
would  be,  if  it  were  not,  but  let  us  see  if  the  foundation 
can  be  laid  first. 

Q.  By  Mr.  Herndon:  Referring,  Doctor,  to  Plain- 
tiff's Exhibit  No.  14  for  identification,  I  will  ask  you 
whether  you  told  Mr.  Lutz,  or  explained  to  Mr.  Lutz, 
what  was  indicated  by  that  electrocardiogram? 

Mr.  McGinley:  If  your  Honor  please,  I  object  to  that 
as  leading  and  suggestive. 

The  Court:     I  don't  think  so.     He  is  asking  him  if  he 
told  him  what  that  meant.     Just  answer  yes  or  no. 
A.     Yes. 
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The  Court:     What  did  you  tell  him? 

A.  The  patient  was  advised  that  there  was  some 
abnormality  in  this  cardiogram  not  seen  in  the  previous 
studies  which  indicated  that  the  pains  that  he  complained  of 
were  due  to  his  heart,  and  suggested  angina  pectoris. 

Q.  Did  you,  in  each  instance,  where  you  took  an 
electrocardiogram,  show  it  to  him  and  explain  to  him 
what  your  judgment  was  as  to  what  it  showed? 

A.  Every  time  he  visited  and  a  cardiogram  was  taken, 
an  interpretation  was  explained  to  the  patient.  [60] 

Mr.  Herndon:  Perhaps  counsel  does  not  desire  that  I 
show  him  each  of  these. 

Mr.  McGinley:  May  I  ask  one  question  related  to  my 
objection,  your  Honor? 

The  Court:     Yes.     You  mean  on  voir  dire? 

Mr.  McGinley:     Yes. 

Q.  Dr.  Rosenfeld,  on  the  occasion  that  you  are  about 
to  testify,  when  Mr.  Abe  Lutz  was  at  your  office,  did  you 
exhibit  to  him  physically  the  electrocardiogram  that  you 
now  have  in  your  possession?  A.     No,  sir. 

Q.     You  had  that  in  your  own  personal  file? 

A.     That's  right,  sir. 

Q.  And  is  this  a  fair  statement  of  what  you  did: 
When  Mr.  Lutz  came  in,  after  your  having  personally 
examined  the  electrocardiogram,  and  you  determined  pro- 
fessionally what  it  meant,  you  conveyed  that  meaning  to 
him  personally  without  an  exhibition  of  the  electrocardio- 
gram? A.     Yes,  sir. 

Q.  Was  that  the  practice  which  was  followed  with 
respect  to  all  of  the  electrocardiograms? 

A.     Yes,  sir. 
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Mr.  McGinley:  In  view  of  that,  your  Honor,  we  urge 
the  objection  previously  stated,  that  the  witness'  interpre- 
tation of  the  electrocardiogram  at  this  time,  unless  it  was 
communicated  to  the  decedent  as  to  the  readings  of  the 
[61]  electrocardiogram,  it  would  be  immaterial. 

The  Court:  I  think  they  would  be  entitled  to  introduce 
them  in  explanation  of  the  witness'  testimony,  although 
they  would  not  have  the  same  effect  as  though  they  had 
been  shown,  but  only  for  that  limited  purpose  they  may  be 
received. 

Q.  By  Mr.  Herndon:  On  what  date  was  it,  Doctor, 
that  you  explained  to  Mr.  Lutz  the  meaning  or  the  inter- 
pretation shown  by  Plaintiff's  Exhibit  14? 

A.     On  June  5,  1942. 

Q.  Then,  Doctor,  on  June  5,  1942  did  you  take  any 
other  electrocardiograms  of  Mr.  Lutz? 

A.     There  was  one  taken  on  that  date, 

Q.  I  show  you  Plaintiff's  Exhibit  No.  15  for  identifi- 
cation, and  I  will  ask  you  whether  or  not  that  is  the 
electrocardiogram  taken  on  June  5,   1942? 

A.     Yes,  it  is. 

Q.  What  other  examination  did  you  make  on  June  5, 
1942,  Doctor? 

A.  That  was  just  the  report  of  the  entire  previous 
examinations;  also  the  report  on  the  three  electrocardio- 
grams taken  on  June  1,  June  3  and  June  5. 

Q.  I  believe  you  have  heretofore  testified  that  you 
explained  to  Mr.  Lutz  what  was  shown  by  those  three 
electrocardiograms?  A.     I  did. 

Q.  Now,  I  will  ask  you  to  tell  us.  Doctor,  what  is 
[62]  shown  by  the  electrocardiogram  which  is  Plaintiff's 
Exhibit  No.  14  for  identification? 
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Mr.  McGinley :  If  your  Honor  please,  that  question 
is  objected  to  on  the  ground — 

The  Court :  The  objection  will  be  sustained.  You  may 
ask  him  what  he  told  the  patient,  if  you  wish. 

Q.  By  Mr.  Herndon:  Doctor,  will  you  tell  us  what 
yoii  told  Mr.  Lutz  with  respect  to  your  findings,  or  your 
readings  of  the  three  electrocardiograms,  which  are 
Plaintiff's  Exhibits  Nos.  13,  14  and  15? 

A.  In  view  of  the  fact  that  these  electrocardiograms 
showed  variations,  definite  variations  from  the  one  taken 
in  1937,  together  with  the  history  of  pain  about  the  heart 
on  exertion,  and  on  motion,  the  patient  was  informed 
that  all  of  these  things  mean  angina  poctoris,  and  he  was 
advised  as  to  the  care  of  this  condition. 

Mr.  Herndon:  At  this  time,  your  Honor  please,  I 
wish  to  offer  in  evidence — 

Mr.  McGinley:  If  your  Honor  please,  the  defendants 
urge  the  same  objection  that  was  heretofore  urged  with 
reference  to  the  physical  electrocardiograms. 

The  Court:  Only  for  the  limited  purpose  may  it  be 
received  to  explain  the  testimony  of  the  witness.  I  under- 
stand you  have  now  told  us  w^hat  you  told  him  with  regard 
to  just  one  of  these  electrocardiograms,  is  that  true? 

A.  No,  sir,  the  interpretation  of  all  four;  the  one  in 
[63]  1937  was  fairly  normal,  and  the  variation  of  these 
three. 

The  Court:     They  were  all  explained? 

A.     They  were  all  explained. 

Mr.  Herndon:  I  now  offer  in  evidence,  your  Honor, 
Plaintiff's  Exhibits  12,  13,  14  and  15  for  identification, 
which  are  the  electrocardiograms  to  which  the  witness  has 
just  referred. 
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The  Court:  They  may  be  received  and  marked  with 
the  same  numbers  for  the  purpose  indicated. 

Q.  By  Mr.  Herndon:  Doctor,  when  next  after  June 
5.  1942  did  you  see  Mr.  Lutz  in  your  professional  capa- 
city? A.     July  6,  1942. 

Q.  What  history,  if  any,  did  the  patient  relate  on  that 
occasion  ? 

A.  The  patient  stated  that  he  felt  very  much  better, 
and  that  he  was  contemplating  taking  a  vacation.  He  had 
cut  down  on  his  activities,  and  his  symptoms  had  dis- 
appeared. 

Q.     What  examination  did  you  make  on  that  day? 

A.     A  clinical  examination  was  made. 

Q.     Did  you  take  an  electrocardiogram  on  that  day? 

A.  I  have  the  electrocardiogram,  sir.  I  would  like  to 
see  the  date. 

Q.  I  now  hand  you  Plaintiff's  Exhibit  No.  16  for 
identification. 

A.  This  was  the  electrocardiogram  taken  on  July  6, 
1942.  [64] 

Q.  I  will  show  you  an  electrocardiogram  dated  June  12, 
1942,  being  Plaintiff's  Exhibit  No.  17  for  identification.  I 
will  ask  you  when  that  electrocardiogram  was  taken. 

A.  This  was  taken  on  June  12,  1942.  T  would  like 
also  to  correct  my  previous  statement  that  he  had  been 
seen  after  June  5.  He  was  also  seen  on  June  12,  and  at 
that  time  this  cardiogram  was  taken. 

Q.     Did  you  make  any  other  examination  on  June  12? 

A.  On  June  12  he  had  a  complete  physical  examination 
besides  the  electrocardiogram. 
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Q.     What  were  your  findings  on  June  12? 

A.  They  were  essentially  the  same  as  those  on  June  5, 
except  that  the  patient  was  having  pain;  their  occurrence 
was  less  frequent. 

The  Court:     Did  you  tell  him  your  findings? 

A.     Yes. 

Q.  By  Mr.  Herndon:  Did  you  on  that  occasion  ex- 
plain any  electrocardiograms  to  him? 

A.  Yes,  sir,  after  each  taking  I  examined  it,  and  the 
electrocardiogram  was  interpreted  in  language  a  layman 
would  understand. 

Q.  Is  that  true  with  reference  to  Plaintiff's  Exhibit 
17  for  identification?  A.     Yes,  sir. 

Q.  What  did  you  tell  the  patient  with  reference  to 
Plaintiff's  Exhibit  17  for  identification?  [65] 

A.  The  instructions  were  the  same  as  in  the  previous 
examination,  as  to  the  advisability  of  reducing  his  activity 
and  he  was  again  given  nitroglycerine  for  his  pain,  and 
he  was  told  that  this  cardiogram  was  very  similar  to  the 
previous  ones. 

Q.  When  next,  after  June  12,  did  you  see  Mr.  Lutz 
in  a  professional  capacity?  A.     On  July  6,  1942. 

Q.  Did  the  patient  relate  any  history  to  you  at  that 
time? 

A.  The  patient  stated  then  that  he  was  feeling  very 
much  better. 

Q.  Did  he  register  any  complaints,  or  tell  you  of  any 
pains?  A.     No,  sir,  he  had  no  complaints. 

Q.     Did  you  make  an  examination  on  that  day? 
A.     Yes,  sir. 
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Q.     Of  what  did  it  consist? 

A.  It  consisted  of  a  physical  examination,  and  you 
have  the  electrocardiograms.  1  cannot  recall  from  my 
record  whether  one  was  taken  then. 

Q.  1  will  hand  you  Plaintiff's  Exhibit  No.  16  for 
identification,  and  I  will  ask  you  whether  or  not  that 
electrocardiogram  is  the  one  which  you  say  was  taken  on 
that  date? 

A.  This  one  is  the  electrocardiogram  taken  on  July  6, 
[66]  1942,  in  conjunction  with  the  rest  of  the  clinical 
examination. 

Q.  Referring  to  Plaintiff's  Exhibit  16  for  identifica- 
tion, did  you  tell  the  patient  what  was  indicated  by  that 
electrocardiogram  ?  A.     Yes. 

Q.     What  did  you  tell  him? 

A.  I  advised  him  that  this  electrocardiogram  showed 
no  change  from  the  previous  electrocardiogram,  and  that 
he  was  to  continue  on  his  restricted  activities. 

Q.  Did  you  make  any  change  in  your  diagnosis  after 
your  examination  of  July  6,  1942? 

A.  I  suspected  the  possibility  of  an  acute  coronary 
occlusion. 

Q.     What  is  the  meaning  of  that  term,  Doctor? 

A.  An  obstruction  in  one  of  the  small  coronary  ar- 
teries that  are  in  the  heart. 

Q.  Did  you  continue  to  believe  that  the  patient  had 
arteriosclerosis  and  angina  pectoris?  A.     Yes,  sir. 

Mr.  McGinley:  I  object  to  that  upon  the  ground  that 
no  foundation  has  been  laid;  it  is  immaterial  unless  that 
information  was  communicated  to  the  decedent. 

The  Court:  You  had  better  lay  the  foundation,  and 
also  as  to  the  previous  question. 
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Q.  By  Mr.  Herndon :  Doctor,  on  the  occasion  of  your 
[67]  consultation  with  Mr.  Lutz  on  July  6,  1942,  did  you 
tell  the  patient  what  your  diagnosis  and  conclusions  were? 

A.  No,  sir,  that  was  just  for  my  own  information, 
and  a  follow-up  for  further  diagnostic  evidence. 

Q.  By  the  Court:  Did  you  subsequently  tell  him 
what  your  suspicions  were?  A.     Yes,  sir,  I  did. 

Q.     Did  you  tell  him  that  they  had  been  confirmed? 

A.     No,  sir. 

Q.  You  did  not  tell  him  that  they  had  been  confirmed 
by  any  examination  or  any  history,  or  any  electrocardio- 
gram? 

A.  I  just  informed  him  of  the  suspicion  which  was 
based  primarily  on  the  slight  change  in  the  cardiogram 
which  he  was  told  about,  and  also  about  his  clinical 
history. 

Q.     Just  as  nearly  as  you  can,  what  did  you  tell  him? 

A.  That  in  view  of  the  fact  that  he  was  subject  to 
pain  around  his  heart  that  occurs  after  exercise  or  eflfort 
or  after  emotion,  together  with  the  minor  changes  noted 
in  the  electrocardiogram,  that  it  was  my  opinion  that 
these  were  due  to  the  heart,  and  they  were  primarily  due 
to  a  condition  known  as  angina  pectoris. 

Q.  By  Mr.  Herndon:  When  did  you  tell  him  what 
you  have  just  stated? 

A.  First  on  June  5,  and  on  each  subsequent  ex- 
amination. 

The  Court:  To  and  including  the  last  time  you  saw 
him?  A.     Yes,  sir.   [68] 

Q.  By  Mr.  Herndon:  When  next  after  July  6  did 
you  see  Mr.  Lutz?  A.     On  August  7th. 
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Q.     Did  the  patient  give  you  any  history  at  that  time? 

A.     The  patient  had  no  complaints  at  that  time. 

Q.     Did  you  make  any  examination  on  that  day? 

A.  A  re-examination  of  the  blood  sugar  was  made  at 
that  time,  and  a  physical  examination. 

Q.  Did  you  communicate  to  Mr.  Lutz  on  that  day  your 
conclusions  or  your  opinion,  as  to  what  the  examination 
showed  ? 

A.  The  examination  and  the  discussion  on  that  day  was 
primarily  referable  to  the  patient's  diabetic  problem. 

The  Court:     What  did  you  tell  him? 

A.  I  told  him  that  his  blood  sugar  was  essentially 
normal. 

Q.  By  Mr.  Herndon:  When  next  did  you  see  Mr. 
Lutz?  A.     On  August  11. 

Q.  Did  the  patient  relate  any  history  to  you  on  that 
day? 

A.  The  patient  had  no  complaints.  He  was  re- 
examined, and  another  electrocardiogram  taken. 

Q.  Do  you  have  that  electrocardiogram  in  your  file, 
Doctor?  A.     I  do  not,  sir. 

Q.  I  will  show  you  Plaintifif's  Exhibit  No.  18  for  [69] 
identification,  and  ask  you  if  that  is  the  electrocardiogram 
taken  on  that  occasion?  A.     Yes,  that  is. 

Q.  Did  you  explain  to  Mr.  Lutz  your  findings  from 
the  reading  of  this  electrocardiogram,  which  is  Plaintifif's 
Exhibit   18  for  identification?  A.     Yes,   sir. 

Q.     What  did  you  tell  him? 

A.  1  advised  him  that  the  condition  I  suspected,  and 
that  he  had  been  instructed  about  before,  was  primarily 
the  same;  that  there  was  no  increase  in  impairment  noticed 
on  these  subsequent  examinations. 
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Q.  Doctor,  will  you  tell  us  whether  or  not  the  disease 
of  angina  pectoris  is  a  transitory  or  chronic  disease? 

Mr.  McGinley:  I  object  to  that,  your  Honor,  upon  the 
ground  that  no  foundation  has  been  laid,  unless  it  is 
shown  to  have  been  communicated  in  the  form  asked  to 
the  decedent,  Abe  Lutz. 

Mr.  Herndon:  If  your  Honor  please,  this  witness  has 
already  testified  to  his  opinion  that  the  patient,  Mr.  Lutz, 
was  suffering  from  this  disease.  I  think  the  court  is 
entitled  to  know  now  the  nature  of  the  disease. 

The  Court:     You  may  answer  the  question. 

A.     May  I  have  the  question? 

(Question  read  by  the  reporter.) 

A.  It  is  a  chronic  disease  manifested  by  an  acute  [70] 
exacerbation  of  pain. 

Q.  By  Mr.  Herndon:  You  attended  Abe  Lutz  in  his 
last  illness,  did  you  not?  A.     Yes,  sir. 

The  Court:  Before  you  go  to  that,  did  you  tell  the 
patient  what  your  opinion  of  angina  pectoris  was  as  to  the 
future?  A.     Yes,  sir. 

Q.  You  told  him  that  it  was  something  that  was  not 
just  transitory,  but  that  it  would  be  continuous  and  pos- 
sibly progressively  worse  if  he  did  not  take  care  of  him- 
self, did  you? 

A.  That  is  usually  done  in  a  way  not  to  cause  the 
patient  to  be  too  apprehensive,  but  that  sort  of  message 
is  impressed  upon  the  patient,  your  Honor. 

Q.  By  Mr.  Herndon :  Doctor,  you  attended  Mr.  Lutz 
in  his  last  illness,  did  you  not?  A.     Yes,  sir. 

Q.  What  in  your  opinion  were  the  immediate  con- 
tributing causes  of  the  death  of  Abe  Lutz? 

A.     An  acute  coronarv  thrombosis. 
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Q.  Were  there  any  other  contributing  causes  of 
death  ? 

A.  He  was  sent  to  the  hospital  because  he  had  an 
acute  duodenal  ulcer;  that  is,  an  ulcer  of  the  stomach. 

Q.  Will  you  tell  us.  Doctor,  whether  in  your  opinion 
Abe  Lutz  was  suffering  from  arteriosclerosis  during  the 
period  [71]  from  June,  1942  to  October,  1942? 

Mr.  McGinley:  That  is  objected  to,  if  your  Honor 
please,  on  the  ground  that  there  has  been  no  foundation 
laid  in  that  this  witness  has  not  testified  that  he  stated, 
in  the  language  of  the  question,  that  Abe  Lutz  had  arterio- 
sclerosis.    Therefore,  it  would  be  immaterial. 

The  Court:  Let  us  find  out.  He  may  answer  the 
first  question. 

A.     The  patient  did  have  arteriosclerosis. 

Q.  By  Mr.  Herndon:  Prior  to  November  1,  1942, 
had  you  told  Mr.  Lutz  that  in  your  opinion  he  was  suf- 
fering  from   arteriosclerosis?  A.     Yes,    sir. 

Q.  In  your  opinion,  Doctor,  was  Abe  Lutz  suffering 
from  angina  pectoris  during  the  period  between  June  1, 
1942  and  November  1,  1942? 

Mr.  McGinley:  That  question,  if  your  Honor  please, 
is  objected  to  upon  the  ground  that  there  is  no  foundation 
laid,  unless  the  witness  is  shown  to  have  stated  to  the 
decedent  that  he  was  suffering  from  angina  pectoris. 

The  Court:  Let  him  answer  the  first  question  first; 
then  ask  him  the  second  question. 

Mr.  Herndon:  I  think  counsel  has  forgotten  that  the 
witness  has  already  several  times  testified — 

The  Court:     I  thought  he  had. 

Mr.  McGinley:  1  will  withdraw  the  objection,  your 
Honor,   [72]    if  I  misquoted  the  witness. 
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The  Court:  I  don't  think  you  misquoted  him  inten- 
tionally.    You  may  answer   the  question. 

A.     May  I   have  the  question,   sir? 

(Question  read  by  the  reporter.) 

A.     Yes,  sir. 

Q.  By  Mr.  Herndon:  Have  you  an  opinion.  Doctor, 
as  to  whether  or  not  the  diseases  of  arteriosclerosis  and 
angina  pectoris  contributed  to  the  death  of  Abe  Lutz  ? 

A.     Yes. 

Q.     What  is  your  opinion? 

Mr.  McGinley:  That  is  objected  to,  your  Honor,  upon 
the  ground  that  it  is  immaterial. 

The  Court:     Objection  overruled. 

A.  The  condition  that  was  the  actual  cause  of  death 
was  just  a  continuation  of  the  process  of  angina  pectoris. 

Q.  By  Mr.  Herndon :  Would  you  answer  my  question 
as  to  whether  or  not  in  your  opinion  Mr.  Lutz  was  suffer- 
ing from  arteriosclerosis  and  angina  pectoris  during  the 
period  from  June  1,  1942  to  November  1,  1942,  if  I  had 
limited  the  period  to  November  1,  1942  and  December  9, 
1942? 

Mr.  McGinley:  That  is  objected  to,  if  your  Honor 
please,  on  the  ground  that  the  question  covers  a  period 
not  covered  by  the  examinations  of  this  gentleman.  He 
has  not  testified,  as  I  recall  the  record,  that  he  examined 
him  in  November  of  1942,  but  that  the  last  examination 
was  August  11,  [73]  1942,  and  therefore  his  opinion 
would  be  a  matter  of  surmise  and  conjecture. 

Mr.  Herndon:  I  submit  that  is  not  correct,  your 
Honor:  this  witness  testified  he  attended  the  patient  in 
his  last  illness,  and  he  testified  to  a  long  series  of  ex- 
aminations previously. 
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The  Court :  I  think  the  objection  is  rather  to  the  weight 
to  be  given  to  the  testimony  than  to  its  admissibility.  But 
I  am  not  sure  that  the  question  is  very  clear. 

Mr.  Herndon:  I  will  withdraw  it,  because  it  is  rather 
awkward  and  unintelligible. 

Q.  I  will  ask  it  this  way:  Whether  you  have  an 
opinion  as  to  whether  Abe  Lutz  was  suffering  from 
arteriosclerosis  and  angina  pectoris  during  the  period  be- 
tween November  1,  1942  and  December  9,  1942? 

Mr.  McGinley:  That  question,  if  your  Honor  please, 
is  objected  to  on  the  additional  ground  that  the  opinion 
of  this  gentleman  during  the  time  mentioned  would  be 
wholly  immaterial  as  far  as  the  frame  of  mind  of  the 
decedent  is  concerned.  I  have  assumed  that  this  evidence 
is  proper  on  the  phase  of  the  case  showing  knowledge. 
An  independent  opinion  in  the  mind  of  Dr.  Rosenfeld 
during  the  month  of  November,  1942,  not  communicated 
to  the  decedent,  I  submit  respectfully  would  not  tend  to 
prove  or  disprove  anything  with  regard  to  the  mental 
frame  or  knowledge  of  the  decedent  during  that  period. 
[74] 

The  Court:  It  may  and  it  may  not.  I  can't  be  sure. 
Of  course,  you  can't  put  in  all  of  your  case  at  one  time. 
Assume  now  that  he  says  in  his  opinion,  from  November 
until  December,  he  was  suffering  from  arteriosclerosis 
and  angina  pectoris,  and  from  December  until  the  time 
of  his  last  illness  he  was  suffering  from  it  also;  that  it 
just  was  progressively  greater,  and  that  when  he  came  to 
see  the  man  in  his  final  illness  he  told  him  it  was  just 
the  same  old  disease  he  had  had  right  along,  just  getting 
])rogressively  worse;  after  all,  you  can't  do  it  all  at  one 
time.     We  may  have  to  strike  it  out,  but  I  think  he  is 
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entitled  to  develop  it.  The  objection  is  probably  sound, 
yet  I  don't  know  how  we  are  going  to  get  at  it  any  better. 
Let  us  have  an  answer  to  the  question. 

A.  It  is  my  belief  that  the  patient  had  those  conditions 
during  those  dates. 

Q.  By  Mr.  Herndon:  Doctor,  what  is  the  signifi- 
cance of  the  eye  changes  which  you  referred  to  in  your 
testimony  this  morning? 

A.  They  are  one  of  our  best  methods  of  diagnosing 
the  process  of  arteriosclerosis. 

Q.  Can  you  tell  us  in  layman's  language  what  those 
eye  changes  are? 

A.  By  means  of  a  certain  instrument  a  physican  can 
examine  the  eyegrounds,  where  the  arteries  and  veins 
are  found,  and  there  by  direct  vision  an  estimate  as  to  the 
[75]  degree  of  arteriosclerosis  can  be  made,  as  well  as 
with  other  changes  in  the  retina,  and  a  physician  can  de- 
finitely state  the  degree  of  arteriosclerosis  in  that  patient. 

Q.  Did  you  find  such  evidence  of  eye  changes  in  Abe 
Lutz?  A.     Yes,  sir. 

Mr.  McGinley:  If  your  Honor  please,  the  defendants 
and  counterclaimant  object  to  that  upon  the  same  ground 
last  urged,  unless  that  information  was  communicated  to 
the  patient. 

The  Court:  I  had  understood  this  morning  that  he 
said  he  had,  but  let  us  develop  it  and  find  out;  as  I  under- 
stand it,  you  diagnose  a  great  many  diseases,  or  are  as- 
sisted in  your  diagnosis  of  a  great  many  diseases  by  a 
diagnosis  of  the  eye;  that  is  particularly  true  on  account 
of  the  little  arteries  in  the  sensitive  part  of  the  eye,  and 
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in  arteriosclerosis  these  respond  very  quickly  to  the  con- 
dition of  arteriosclerosis,  is  that  so? 

A.     Yes. 

Q.  Did  you  explain  that  to  the  patient  at  any  time  in 
1937? 

A.  Your  Honor,  when  he  was  first  seen,  I  made  a 
note,  I  believe,  this  morning,  that  he  was  seen  by  an  eye 
specialist  who  had  communicated  to  me  the  findings  that 
he  had  discovered  on  the  examination,  and  that  informa- 
tion was  conveyed  to  the  patient,  not  only  by  me,  but  by 
the  eye  specialist.  [76] 

Q.  He  told  you  that,  did  he,  in  the  course  of  his 
relation  of  his  history — he  told  you  what  the  eye  specialist 
had  told  him? 

A.  No,  sir,  I  had  a  direct  communication  to  the  eye 
specialist. 

Q.  By  Mr.  Herndon:  To  whom  do  you  refer  by  the 
eye  specialist? 

Mr.  McGinley:  I  move  to  strike  the  answer  of  the 
witness  to  the  last  question,  in  its  entirety,  pertaining  to 
what  he  was  told  by  the  eye  specialist,  on  the  ground  that 
it  is  hearsay. 

The  Court:  That  portion  may  be  stricken  referring 
to  what  the  other  doctor  told  him.  The  only  thing  you 
may  relate  here  is  what  the  patient  told  you  had  been 
told  him  by  the  other  doctor. 

A.     The  patient  told  me  nothing  about  the  findings. 

Q.  By  Mr.  Herndon:  T  think  there  is  an  unanswered 
question.  I  ask  you.  Doctor,  whether  you  found  evidence 
of  eye  changes  in  your  examination  of  Mr.  Lutz? 

A.  My  own  examination,  following  the  examination  by 
the  eye  specialist,  was  confirmatory  of  his  findings. 
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Q.  I  understand  your  answer  to  be  that  you  did  find 
evidence  of  eye  changes?  A.     Yes,  sir. 

Q.  Who  was  the  specialist  to  whom  you  have  just 
referred?  [77]  A.     Dr.  Stephen  Seech. 

Q.  Doctor,  what  significance,  if  any,  does  the  history 
of  gas  pains  have  in  reference  to  the  heart  condition? 

Mr.  McGinley:  I  object,  your  Honor,  upon  the  ground 
that  there  is  no  foundation. 

The  Court:     Objection  sustained. 

Mr.  Herndon:  I  am  in  this  position,  if  your  Honor 
please,  a  subsequent  witness,  as  a  matter  of  fact,  the 
defendant  and  counterclaimant  Harry  Lutz,  has  testified 
in  his  deposition  that  his  father  suffered  from  gas  pains 
and  with  that  avowal  I  wonder  if  I  might  interrogate 
the  witness  on  the  subject  matter,  to  be  stricken  if  I  do 
not  connect  it  up? 

The  Court:  Yes,  you  may,  if  you  promise  to  connect 
it  up,  subject  to  a  motion  to  strike.  Of  course,  I  don't 
think  the  form  of  the  question  is  very  fortunate.  Re- 
frame  it,  please. 

Q.  By  Mr.  Herndon :  In  your  opinion,  Doctor,  would 
a  history  of  having  gas  pains  related  by  Abe  Lutz,  have 
any  significance  in  reference  to  your  diagnosis  of  a  heart 
condition  ? 

Mr.  McGinley:  If  your  Honor  please,  may  I  urge  the 
objection  that  there  has  been  no  foundation  laid  in  that 
the  witness  has  not  testified,  as  I  recall,  that  Mr.  Abe  Lutz 
complained  of  gas  pains.     I  may  be  mistaken. 

The  Court:  I  think  the  objection  is  sound.  Ask  him 
[78]  the  question  directly;  it  isn't  leading,  ask  him  if  he 
complained  to  him  of  gas  pains  at  any  time. 
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'Q.  By  Mr.  'Herndon:  At  any  of  these  consultations 
did  the  patient  tell  you  that  he  had  suffered  gas  pains  ? 

A.     'He  made  mention  of  that  complaint. 

Q.  What,  Doctor,  is  tTie  significance,  if  any,  of  com- 
plaints of  gas  pains,  relating  such  complaints  to  your 
other  findings  and  examinations  of  Mr.  Lutz? 

A.  A  gas  pain  is  a  general  complaint  of  a  patient. 
However,  when  it  occurs  on  effort  or  on  emotion,  it 
becomes  obvious  that  the  stomach  is  not  the  thing  at 
fault,  but  the  heart.  However,  most  patients  who  com- 
plain of  pain  or  a  peculiar  sensation,  that  is  hard  for  them 
to  describe,  and  they  usually  say  it  is  gas  pains  primarily 
because  of  belching,  and  they  say,  "I  feel  badly."  This 
is  a  very  common  fallacy  and  the  differential  point  is  that 
gas  -pains  usually  are  associated  in  close  relation  to  the 
intake  of  food,  where  the  gas  pain  as  caused  by  heart 
disease  is  related  to  emotion  and  strain. 

Q.  Doctor,  have  you  produced,  pursuant  to  subpoena, 
records  of  your  consultations  with  Mr.  Lutz  in  January 
of  1937,  June  of  1942  and  August  of  1942? 

A.     Here  are  all  my  notes. 

Mr.  Herndon:  I  have  shown  counsel  the  notes  which 
you  have  just  handed  me,  comprising  four  pages,  the  first 
dated  record  being  1/16/37,  and  the  last  date  being  re- 
corded [79]  5/10/44. 

Q.  I  will  ask  you  whether  or  not  those  notes  were 
kept  by  you  in  the  regular  course  of  the  practice  of  your 
profession?  A.     Yes,  sir. 

Q.  When,  Doctor,  with  reference  to  your  consulta- 
tions with  Mr.  Lutz.  were  these  entries  made? 

A.     The  same  day  of  his  coming  to  the  office. 
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Q.  1  assume  you  make  a  practice  of  keeping  case 
records  of  each  of  your  patients?  A.     Each  visit. 

Q.  Were  all  of  the  entries  made  on  these  four  pages 
which  you  have  just  handed  me  made  by  you,  or  under 
your  direction? 

A.     They  were  made  by  me  to  my  secretary. 

Q.     Dictated  by  you?  A.     Dictated  by  me. 

Q.     You  have  since  read  them  over  ?  A.     Yes,  sir. 

Q.  You  found  them  to  be  true  and  correct  transcripts 
of  your  dictation?     A.     Yes,  sir. 

Mr.  Herndon :  I  offer  these  in  evidence,  if  your 
Honor  please,  as  one  exhibit,  Plaintiff's  next  exhibit  in 
order. 

Mr.  McGinley:  If  your  Honor  please,  might  I  ask  one 
or  two  questions  for  the  purpose  of  ascertaining  if  these 
are  [80]  original  records,  to  make  sure? 

The  Court:     Yes. 

Q.  By  Air.  McGinley:  Dr.  Rosenfeld,  will  you  state 
whether  or  not  the  typewritten  sheets  which  counsel  has 
just  exhibited  to  you  are  those  of  your  original  records, 
or  is  that  a  series  of  documents  which  have  just  been  re- 
cently prepared? 

A.  No,  they  are  the  original  records,  and  only  records, 
and  they  were  dictated  and  typewritten  the  same  day  that 
the  patient  came  to  the  office. 

Q.  Do  you  have,  as  part  of  your  file,  notes  or  memor- 
andum in  your  handwriting,  that  are  made  at  the  time 
that  you  have  the  consultation  with  the  patient? 

A.  As  I  consult  with  the  patient  I  make  notes  on  a 
pad,  and  from  those  notes  I  dictate  to  my  secretary,  or  on 
the  dictaphone. 
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Q.  Do  you  have  with  you  the  original  notes  or  mem- 
orada  that  you  made  at  the  time  that  you  consulted  with 
the  patient? 

A.     They  are  destroyed  after  they  are  dictated. 

Q.  And  the  four  sheets  that  have  been  exhibited  to 
you,  does  that  constitute  all  of  the  memoranda  in  your  file 
reflecting  consultations  with  Mr.  Lutz  ?  A.     Yes,  sir. 

Mr.  McGinley:     That  is  all. 

Mr.  Herndon:  The  exhibit  has  been  offered,  your 
Honor.  [81] 

The  Court:  Are  you  making  any  objection  to  the 
admission  ? 

Mr.  McGinley:  Just  subject  to  the  general  grounds 
that  I  stated  at  the  commencement  of  the  testimony. 

The  Court:  I  think  they  are  sufficiently  broad  to 
cover  it,  although  counsel  has  not  pointed  it  up.  It  is  a 
fundamental  principle  of  the  law  of  evidence  that  a 
witness  may  examine  memoranda  in  order  to  refresh  his 
recollection  in  order  to  testify  therefrom.  You  can't  have 
twO'  bites  of  a  cherry ;  you  can't  have  the  witness  testify, 
and  also  admit  the  notes.  The  notes  may  be  admitted 
on  cross  examination  by  opposing  counsel,  but  they  may 
not  be  admitted  by  the  person  who  produces  them.  The 
objection  will  be  sustained.  If  there  is  anything  in  those 
notes  you  want  to  bring  out  do  it  by  the  regular  process, 
but  not  by  admitting  the  notes. 

Mr.  Herndon:  I  would  be  in  full  agreement  with  your 
Honor's  ruling,  except  for  the  shop  book  and  record 
rules. 

The  Court:  That  has  nothing  to  do  with  these.  This 
is  only  being  used  to  refresh  the  witness'  memory.  That 
is  an  entirely  different   situation.     If   there   is   anything 
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more  you  want  to  bring  out  by  the  testimony  of  this 
witness,  you  show  them  to  him>  and  let  him  refresh  his 
memory. 

Mr.  Herndon :  I  seriously  doubt,  your  Honor,  that 
there  is  anything  additional.  I  probably  would  be  carry- 
ing coals  to  Newcastle  to  offer  them.  [82] 

The  Court :  You  can't  do  it  under  the  rules  of  evi- 
dence. It  is  perfectly  manifest  why  you  can't  do  it, 
because  you  can't  have  two  bites  of  the  cherry.  You  can't 
have  the  witness  testify  from  the  notes,  and  put  the  notes 
in  evidence  also.  The  only  reason  the  notes  are  used  in 
evidence  is  to  refresh  the  memory  of  the  witness.  Op- 
posing counsed  can  put  them  in  if  he  wants  to  on  cross 
examination. 

Mr.  Herndon:  Let  the  record  show,  if  your  Honor 
please,  that  I  am  returning  the  notes  to  the  doctor. 

The  Court:     Yes. 

Mr.  Herndon:  At  this  time,  if  your  Honor  please,  I 
wish  to  offer  in  evidence  Plaintiff's  Exhibits  16,  17  and  18 
for  identification. 

The  Court:  They  may  be  received  subject  to  the  same 
objection  heretofore  made.  They  will  be  received  in  evi- 
dence now  under  the  same  numbers. 

Q.  By  Mr.  Herndon:  Dr.  Rosenfeld,  as  part  of  your 
records,  you  have  handed  to  me  a  letter  dated  March  9, 
1943  from  the  Northwestern  National  Life  Insurance 
Company.     Is  that  a  part  of  your  record  file? 

A.     Yes,  sir. 

Mr.  Herndon:     May  I  show  it  to  counsel,  your  Honor? 

The  Court:     Yes. 

Q.  By  Mr.  Herndon:  Doctor,  referring  to  this  letter 
on  the  letterhead  of  the  Northwestern  National  Life  In- 
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surance  Company,  dated  March  9,  1943,  I  will  ask  you 
whether  or  not  [83]  you  received  that  letter? 

A.     I  did. 

Q.     About  what  date? 

A.  I  would  have  to  see  the  letter,  sir.  Approximately 
March  9,  1943. 

Q.     Did  you  reply  to  that  letter?  A.     I  did. 

Q.     Do  you  have  a  copy  of  your  reply? 

A.     No,  sir. 

Q.     Do  you  know  where  it  is?  A.     No,  sir. 

Q.  Do  you  remember  in  substance  what  your  reply 
was? 

Mr.  McGinley:  That  is  objected  to,  if  your  Honor 
please,  on  the  ground  that  it  is  not  the  best  evidence; 
upon  the  further  ground  that  it  calls  for  hearsay  testi- 
mony; on  the  additional  ground  that  there  has  been  no 
foundation  laid  establishing  the  identity  of  the  purported 
writer,  or  the  genuineness  of  the  signature  of  the  letter 
which  counsel  has  exhibited  to  the  witness. 

The  Court:     Objection  sustained. 

Mr.  Herndon:  I  will  at  this  time  offer  the  letter,  if 
your  Honor  please,  of  March  9,  1943.  May  I  hand  it  to 
the  clerk? 

Mr.  McGinley:  After  your  Honor  has  read  the  same 
may  I  make  my  objection? 

The  Court :  Objection  sustained.  Vou  can't  prove  it 
[84]  that  way. 

Mr.  Herndon:     May  it  be  marked  for  identification? 

The  Court:  Yes,  it  may  be  marked  for  identification. 
Later  the  foundation  may  be  laid,  but  at  the  present  time 
it  is  not  laid. 
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Mr.  Herndon:  May  I  make  an  offer  of  proof,  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Herndon: We  offer  to  prove  by  this  witness  that  in 
response  to  the  letter  which  has  just  been  marked  for 
identification  the  witness  repHed  and  transmitted  to  the 
Hfe  insurance  company  a  substantial  report  of  his  findings 
and  the  results  of  his  examination  of  the  patient,  Abe 
Lutz,  the  purpose  of  it  being  to  show,  your  Honor,  that 
the  witness,  in  reliance  upon  the  authorizations,  has  dis- 
closed the  substance  of  the  matters  which  are  claimed  to 
be  privileged. 

Q.  By  the  Court :  Did  you  ever.  Doctor,  have  ex- 
hibited to  you  the  signed  written  waiver  of  privilege  by  the 
deceased,  Abe  Lutz? 

A.  Before  we  give  any  information — I  just  don't  keep 
all  the  waivers,  as  they  usually  amount  to  quite  a  few — 
we  sometimes  keep  these  waivers ;  sometimes  we  don't ; 
but  it  is  a  general  principle  in  my  office  that  no  informa- 
tion is  given  without  a  written  waiver  presented  to  me. 

Q.  You  had  a  statement  of  some  stranger  to  you  ap- 
parently saying  that  he  had  such  a  waiver,  but  that  does 
[85]  not  mean  that  the  waiver  was  actually  in  existence, 
and  that  he  had  any  such  unless  he  showed  the  signed 
waiver  to  you  of  Abe  Lutz.  All  he  did  was  to  say  he  had 
such  thing,  and  ask  you  to  reveal  information  on  the 
strength  of  what  he  had?     Did  he  show  it  to  you? 

A.  These  waivers  are  usually  odd-sized  pieces  of 
paper  that  come  in  strips. 

Q.  He  doesn't  say  in  this  letter  he  is  sending  it  to 
you? 

A.  They  usually,  your  Honor,  send  them  along  with 
the  letter. 
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Q.  They  don't  say  they  ever  had  any  such  thing  even. 
He  says,  "We  are  interested  in  having  information  con- 
cerning this,  and  we  are  authorized  to  write  you  for 
details  in  the  following  statement  which  appears  over  Mr. 
Lutz's  signature  in  the  application."  He  doesn't  say  he 
had  a  separate  written  waiver :  all  he  says  is  that  they  had 
in  their  possession  a  waiver  in  an  application;  but  that 
would  not  be  sufficient  if  he  did  not  exhibit  it  to  you. 

A.  It  is  quite  a  time  since  that  letter  has  been  written, 
your  Honor. 

Q.  You  have  no  recollection  whether  you  had  anything 
additional  from  this  letter? 

A.     Not  specifically,  sir. 

The  Court:     The  objection  will  be  sustained. 

Q.  By  Mr.  Herndon:  Doctor,  since  the  death  of  Mr. 
Lutz  [86]  has  any  authorization  for  the  full  disclosure 
of  information  in  your  possession  concerning  Abe  Lutz's 
medical  history  been  presented  to  you? 

Mr.  McGinley :  That  question,  if  your  Honor  please, 
is  objected  to,  first,  on  the  ground  that  it  calls  for  the 
opinion  and  conclusion  of  the  witness;  that  it  is  asking 
this  witness  to  interpret  the  interchange  of  correspond- 
ence; secondly,  upon  the  ground  that  it  is  not  the  best 
evidence,  and  there  has  been  no  proper  foundation  laid 
which  would  show  that  the  authorization  was  on  behalf 
of  the  deceased,  Abe  Lutz. 

The  Court:  The  objection  will  be  sustained.  It  must 
be  clearly  brought  within  the  provision  of  law  entitling 
a  man  to  sign  a  waiver.  If  John  Doe  signs  or  produces 
a  waiver,  it  would  have  no  effect  upon  the  privilege. 

Mr.  Herndon :     That  is  all,  your  Honor. 

(Short  recess.) 
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Cross-Examination 

Q.  By  Mr.  McGinley:  If  your  Honor  please,  may  I 
have  the  four  sheets  being  the  memoranda  and  notes  of 
Dr.  Rosenfeld,  marked  at  this  time  for  identification  only? 

The  Court:     Yes. 

Mr.  McGinley:     I  will  hand  them  to  the  clerk. 

The  Clerk:  As  one  exhibit,  Defendants'  A,  your 
Honor. 

The  Court:     Defendants'  A  for  identification.  [87] 

Q.  By  Mr.  McGinley:  Dr.  Rosenfeld,  I  believe  the 
first  time  that  Mr.  Abe  Lutz  consulted  you  as  a  patient 
was  on  January  16,  in  the  year  1937? 

A.     Yes,  sir. 

A.  And  that  consultation  took  place  at  your  office 
at   1908  Wilshire   Boulevard,   Los   Angeles,   Cal? 

A.  Yes,  sir. 

Q.  Will  you  recite  again  the  complaints  that  were  first 
made  by  Mr.  Lutz? 

A.  Dizziness  to  the  extent  that  he  was  unable  to  gfet 
up  out  of  bed,  I  think  about  a  week  prior  to  his  coming 
to  the  office. 

Q.  Following  that  statement  you  made  a  general 
clinical  examination?  A.     Yes,  sir. 

Q.  Having  in  mind  his  age,  Doctor,  which  at  that 
time  was  64,  other  than  the  finding  that  you  made  with 
respect  to  the  condition  which  you  have  described,  was 
his  condition  normal?  A.     No,  sir. 

Q.     It  was?  A.     It  was  not. 

Q.     In  what  respect  was  it  not  normal? 

A.  His  eyeground  findings,  on  examination  of  the 
eyes,  by  means  of  an  ophthalmoscope;  there  were  certain 
abnormalities  found  in  the  eyeground.  [88] 
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Q.  On  January  16,  1937,  did  you  state  to  Mr.  Lutz, 
"I  have  found  an  abnormality  with  reference  to  your 
eyes"?  A.     I  did  not,  sir. 

Q.  As  nearly  as  you  can.  Doctor,  and  in  your  own 
words,  detached  from  what  you  knew  professionally  con- 
cerning his  condition,  what  were  your  exact  words  to  Mr. 
Lutz  on  January  16,  1937? 

A.  It  is  rather  difficult,  sir,  to  remember  after  all 
these  years  the  exact  words. 

Q.     In  substance? 

The  Court:  In  substance,  as  nearly  as  you  can  re- 
member, just  what  did  you  say?  You  may,  Mr.  Clerk, 
give  the  doctor  his  notes.  He  is  entitled  to  have  them 
if  he  wants   to  refresh  his  memory   for  any  purpose. 

A.  The  report  was  that  his  general  condition  was 
satisfactory.  However,  the  question  of  a  possible  stroke 
had  to  be  considered  in  view  of  the  symptoms  and  the 
eye  ground  findings. 

The  Court:     That  is  what  you  told  him? 

A.     Yes,  sir. 

Q.  By  Mr.  McGinley:  You  told  Mr.  Lutz  that  his 
condition  was  satisfactory  with  the  exception  of  the 
stroke?  A.     Yes,  sir. 

Q.  Doctor,  did  you  mention  the  word  "stroke"  to  Mr. 
Lutz? 

A.     Probably  not  in  exactly  those  words,  sir.   [89] 

Q.  As  nearly  as  you  can  what  did  you  tell  Mr.  Lutz, 
if  you  did  not  use  the  word  "stroke"? 

A.  It  probably  would  have  been  that  he  had  a  slight 
injury  to  his  brain,  or  there  was  a  small  spasm  of  the 
blood  vessel  in  his  brain. 
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Q.  You  did  not  also  tell  him  that  you  found  a  con- 
dition which  you  could,  by  prescribing  treatment,  take 
care  of?  A.     Yes. 

Q.     And  what  did  Mr.  Lutz  say  in  response  to  that? 

A.  I  don't  recall  the  exact  words,  but  he  apparently 
thought  he  would  follow  the  suggestion,  and  that's  the 
last  I  heard  of  him  after  that  examination  for  a  number 
of  years. 

Q.  It  is  your  policy,  is  it  not,  Doctor,  when  you  find 
a  condition  involving  a  suspicion  of  heart  infirmity  not 
to  make  any  statements  which  would  make  the  patient 
unduly  apprehensive?  A.     That  is  correct. 

Q.  And  that  was  your  attitude  toward  Mr.  Lutz  in 
January  of   1937?  A.     Yes,  sir. 

Q.  Nitroglycerine  is  prescribed  for  calming  down  the 
nerves,  is  it  not.  Doctor?  A.     No,  sir. 

Q.  It  is  prescribed  for  high  blood  pressure? 

A.  Sometimes.    [90] 

Q.  On  your  examination  in  January,  1937,  did  you 
find  any  evidence  of  Mr.  Lutz  being  a  potential  diabetic? 

A.  No,  sir. 

Q.  That  occurred  at  a  later  examination? 

A.  Yes,  sir. 

Q.  How  many  months  elapsed  before  you  saw  Mr. 
Lutz  again? 

A.  He  was  first  seen  January  16,  1937;  then  he  re- 
ported back  several  days  later,  January  19,  1937,  and  the 
treatment  was  discussed.  That  was  the  subsequent  dis- 
cussion following  the  preexamination.  I  did  not  see  Mr. 
Lutz  until  June  1,  1942. 
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Q.  Between  January,  1937  and  June,  1942,  did  you 
have  occasion  to  talk  to  Mr.  Lutz  over  the  phone  relative 
to  the  treatment  you  had  prescribed? 

A.     Do  you  have  reference  to  the  treatment  of  1937? 

Q.     Yes.  A.     I  don't  believe  so. 

Q.  What  was  the  first  date  in  June,  1942,  that  you 
again  consulted  with  Mr.  Lutz? 

A.     He  was  in  my  office  June  1,  1942. 

Q.  1  believe  you  testified  that  he  complained  at  that 
time  of  pain  in  the  heart  region,  is  that  right? 

A.     Yes,  sir. 

Q.  What  were  his  exact  words,  or  the  substance  of  his 
statement?  You  can  refresh  your  memory  from  your 
notes.    [91] 

A.  His  general  complaint  was  of  pain,  and  he  pointed 
to  his  heart  region.  At  that  time  he  would  describe  it, 
''These  are  gas  pains"  or  "I  have  a  pain  in  this  region," 
and  he  would  point  to  his  heart  region. 

Q.  Did  he  not  tell  you  on  that  occasion.  Doctor,  that 
he  had  these  gas  pains  following  his  meals  and  on  arising 
in  the  morning?  A.     He  may  have. 

Q.  When  you  had  made  the  examination  that  you  have 
previously  testified  to,  during  the  month  of  June,  1942, 
your  suspicions  were  that  he  had  mild  angina  pectoris,  is 
that  correct?  A.     Yes,  sir. 

Q.  And  in  coming  to  that  opinion  you  attributed  sig- 
nificance to  the  complaint  of  the  patient  that  he  sufifered 
from  gas  pains?  A.     Yes,  sir. 

O.  During  the  month  of  June.  1942,  the  symptoms 
were  not  sufficiently  strong  enough,  were  they.  Doctor, 
to  enable  you  to  say  definitely  that  Mr.  Lutz  had  angina 
pectoris?  A.     They  were  very  mild. 
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Q.  And  what  treatment  did  you  prescribe  for  that 
mild  condition  that  you  found  to  exist  in  June,  1942? 

A.  Restriction  of  activity,  avoidance  of  severe  exer- 
tion, and  the  administration  of  nitroglycernine  for  the 
relief  of  pain.  [92] 

Q.  Your  diagnoses  at  that  time  were  still  tentative, 
were  they  not.  Doctor?  A.     Yes,  sir. 

Q.  I  belie\'e  the  next  time  you  saw  Mr.  Lutz  was  on 
June  5,  1942,  is  that  correct?  A.     June  5. 

Q.     June  5,  1942?  A.     Yes,  sir. 

Q.     Did  you  make  an  examination  on  that  date? 
A.     No,  sir. 

Q.     You  made  an  examination  on  June  12,  1942? 

A.     Yes. 

Q.  On  June  12,  1942  Mr.  Lutz  told  you  that  he  had 
been  feeling  better  than  he  had  on  the  previous  visits,  did 
he  not?  A.     Yes,  sir. 

Q.  And  in  your  opinion,  Doctor,  did  you  attribute 
that  condition  to  the  relief  the  patient  was  obtaining 
from  nitroglycerine? 

A.  No,  sir,  I  believe  it  was  due  to  the  restriction  of 
activity. 

Q.  On  June  12,  1942,  when  he  told  you  that  he  was 
feeHng  better,  he  did  not  complain  of  pain,  did  he? 

A.     No,  sir. 

Q.  He  did  not  complain  about  any  pressure  in  the 
chest?  A.     No,  sir. 

Q.  He  did  not  complain.  Doctor,  about  any  dizziness 
[93]  that  he  had  previously  complained  of  during  the 
month  of  January,  1937?  A.     He  did  not. 

Q.     He  did  not  complain  of  palpitation  of  the  heart? 

A.     No,  sir. 
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Q.  Now,  the  next  time  he  saw  you  was  on  July  6, 
1942,  is  that  correct? 

A.     No,  sir,  it  was  June   12,   1942. 

Q.  June  12,  1942?  I  probably  misstated,  Doctor,  the 
date.  I  meant  to  say  June  12,  1942,  when  I  was  interro- 
gating you  about  the  conversation.  I  probably  said  June 
12th.     Did  that  confuse  you  in  any  respect? 

A.     I  inferred  that  you  were  speaking  of  June  5. 

Q.  Then  I  will  clarify  it.  ^  ou  saw  him  on  June  12, 
1942?  A.     Yes,  sir. 

Q.  And  it  was  on  that  occasion  that  he  told  you  that 
he  had  been  feeling  better?  A.     Yes,  sir. 

Q.  Without  repeating  the  three  or  four  questions  I 
asked  you  with  reference  to  the  complaint,  it  was  on  that 
occasion  that  he  did  not  complain  about  any  palpitation  of 
the  heart  or  pressure  in  the  chest  or  pains  in  the  heart? 

A.     That's  right. 

Q.  I  want  to  go  directly  to  the  next  occasion  when 
you  consulted  with  Mr.  Lutz.   [94] 

A.     That  was  July  8. 

Q.     Was  it  July  8  or  July  6? 

A.     July  6;  pardon  me. 

Q.  When  he  appeared  on  that  occasion,  isn't  it  also 
true  that  he  told  you  he  was  very  much  improved? 

A.     Yes,  sir. 

Q.  He  did  not  complain  on  that  occasion  of  having 
palpitation  of  the  heart,  did  he?  A.     Yes,  he  did  not. 

Q.  And  he  did  not  complain  of  dizziness  or  pressure 
in  the  chest,  or  pain  in  the  heart? 

A.     Occasional  pain  in  the  heart. 
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Q.  I  believe  that  you  had  previously  testified  on  direct 
examination  that  the  symptoms  had  disappeared,  is  that 
correct  ? 

A.  Not  completely;  they  had  not  completely  disap- 
peared. They  were  very  much  improved,  and  by  that  I 
wish  to  clarify  that  when  I  say  the  patient  was  better,  I 
do  not  wish  to  infer  that  the  symptoms  had  completely 
disappeared,  but  their  frequency  is  greatly  diminished, 
and  the  severity  of  the  pain  is  less. 

Q.  Can  you,  from  your  notes,  Doctor,  tell  us  exactly, 
or  in  substance,  what  you  stated  to  Mr.  Lutz  on  July 
6,  1942? 

A.  On  that  day  I  advised  him  to  take  a  little  vacation. 
He  had  been  working  hard.  I  suggested  to  him  that 
these  pains,  the  recurrence  of  them,  particularly  on 
emotion  and  [95  J  on  overwork,  were  primarily  due  to  the 
heart,  and  that  the  series  of  electrocardiograms  that  were 
taken  suggested  too  that  these  pains  were  due  to  the  heart, 
since  they  were  different  than  the  one  taken  a  number 
of  years  prior. 

O.  Will  you  refer  to  your  notes  and  read  the  portion 
of  your  notes  that  refreshes  your  memory  on  the  state- 
ment that  you  just  made? 

A.  On  July  6  the  electrocardiograms  show  definite 
improvement  over  the  previous  one,  particularly  in  Lead 
4.  I  think  he  ought  to  go  away  for  a  little  vacation.  It 
is  possible  that  he  had  a  slight  coronary  occlusion.  When 
he  comes  back  I  want  to  check  the  blood  sugar  and  urine. 

Q.  Does  that  refresh  your  memory.  Doctor,  that  you 
told  Mr.  Lutz  that  your  interpretation  of  the  electro- 
cardiogram which  was  last  taken  showed  an  improve- 
ment? A.     Yes. 
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Q.     You   told   Mr.   Lutz   that?  A.     Yes,   sir. 

Q.  The  next  consultation  you  have  is  on  August  7, 
1942?  A.     Yes,  sir. 

Q.  He  had  no  complaints  on  that  occasion,  did  he. 
Doctor  ?  A.     He  did  not. 

Q.     He  did  not  complain  of  palpitation  of  the  heart? 

A.     No,  sir. 

Q.     Dizziness?  [96]  A.     No,  sir. 

Q.     Pressure  in  the  chest?  A.     Not  on  that  visit. 

Q.     Or  of  pain  in  the  heart?  A.     That's  right. 

Q.  You  made  a  blood  sugar  test  and  found  it  to  be 
normal  on  that  occasion?  A.     Yes,  sir. 

Q.  In  that  blood  sugar  test  you  conveyed  your  inter- 
pretation of  the  fact  that  it  was  normal,  to  Mr.  Lutz? 

A.     Yes,  sir. 

Q.     And  told   him   his   blood   sugar   was   normal? 

A.     Yes,  sir. 

Q.  On  August  7,  1942,  having  in  mind  the  age  of 
Mr.  Lutz.  to-wit,  64  years  of  age,  is  it  your  opinion  that 
he  was  in  a  good  state  of  health? 

A.  All  except  for  the  pains  and  slight  electrocardio- 
graph changes. 

Q.  And  in  so  far  as  the  patient  was  concerned,  there 
were  no  subjective  complaints  which  indicated  to  you  that 
there  was  any  infirmity  in  his  heart? 

A.     On  what  date,  sir? 

Q.     On  August  7.  1942. 

A.     He  had  no  pains  on  that  particular  visit. 

Q.  The  next  visit  or  consultation  with  Mr.  Lutz.  I 
believe,  was  on  August  11,  1942?  [97] 

A.     Yes,  sir. 
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Q.     He  had  no  pain  on  that  date,  did  he? 

A.  He  had,  because  I  note  in  my  chart  here  that  he 
was  told  to  continue  taking  nitroglycerine  p.r.n.,  meaning 
whenever  necessary;  so  if  he  had  had  no  pain  I  would  not 
have  made  this  notation  to  take  nitroglycerine,  but  in  view 
of  the  fact  that  there  is  this  notation  here  it  means  he 
may  have  had.  not  particularly  on  the  day  of  the  examina- 
tion, but  he  had — in  the  occurrence  of  a  week  or  a  month, 
some  pains,  and  hence  the  nitroglycerine  was  given. 

Q.  I  understood  you  to  testify,  on  direct  examination. 
Doctor,  that  in  your  consultation  with  Abe  Lutz  on 
August  11,  1942,  that  the  patient  had  no  complaints. 
Is  there  anything  in  your  notes  with  reference  to  August 
11,  1942  which  sets  forth  any  complaints  of  the  patient? 

A.  In  trying  to  make  a  resume  of  a  whole  month,  or 
over  several  years  of  watching  a  patient,  it  is  very  difficult 
to  put  down  every  single  word  that  occurs,  but  there  are 
certain  notations  which  the  physician  has  to  find  out, 
which  will  help  out  merely  in  looking  over  the  record, 
and  so,  on  this  nitroglycerine,  we  don't  put  down  exactly 
the  date  he  has  a  pain,  or  every  pain  he  may  have,  but 
generally  the  over-all  picture  was  that  the  patient  was 
improving,  because  of  his  curtailment  of  activity,  and  he 
was  taking  nitroglycerine  on  occasions  whenever  neces- 
sary: but  he  might  not  have  said  he  had  a  pain  that  day; 
he  might  not  have  one  for  a  [98 J  week;  but  the  general 
over-all  picture  was  he  was  better,  but  pains  did  occur, 
and  when  they  did  occur  he  was  advised  to  take  nitro- 
glycerine. 

Q.  In  your  opinion.  Doctor,  is  this  a  fair  statement 
concerning  the  health  and  condition  of  Abe  Lutz  from 
June  5,  1942  to  August  11,  1942.  that  he  had  improved? 

A.     Yes. 
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Q.  You  do  know,  do  you  not,  that  when  the  patient 
caiiie  to  see  you  in  January.  1937,  that  he  had  complained 
of  pain?  I  hand  you  your  notes.  You  may  refresh  your 
memory,  Doctor.  A.     On  what  date? 

Q.     January  16.  1937. 

A.     He  had  no  pain  in  1937. 

Q.  When  was  the  first  date  that  you  have  a  record 
of  complaint  of  pain  from  the  patient? 

A.  I  have  a  note  on  June  1,  1942,  where  the  patient 
complained  that  lately  he  has  been  getting  pains  around 
his  heart. 

Q.  Will  you  read  into  the  record  just  the  expression 
that  you  have  in  your  notes  there  with  regard  to  the  com- 
plaint of  pain? 

A.  The  exact  wording  is:  "Lately  he  has  been  com- 
plaining of  precordial  pain." 

Q.  Your  use  of  the  word  "precordial",  that  is  some- 
thing that  originated  with  you;  not  with  the  patient? 

A.     That's  right.  [99] 

Q.  To  clarify  it.  he  didn't  say,  "I  have  a  precordial 
pain"?  A.     No,  sir. 

Q.  Referring  to  your  notes  of  August  11,  1942.  will 
you  please  state  whether  you  found  any  similar  memorial 
of  complaint  by  the  patient  of  pain,  and  if  you  did,  will 
you  read  it  into  the  record? 

A.     In  1942  I  have  no  notes  to  that  effect. 

Q.  And  in  giving  the  testimony  you  have  given  here 
today  you  have  refreshed  your  memory  by  consulting  your 
office  notes,  which  were  made  at  or  about  the  time  of  the 
visits  they  purport  to  refer  to? 

A.  I  refreshed  my  memory  only  from  these  notes, 
because  they  are  all  I  have. 
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Q.  Between  August  11,  1942  and  the  last  illness  of 
Mr.  Lutz,  which  was  in  May,  1944,  did  you  see  Abe 
Lutz?  A.     No,  sir. 

Q.     What  did  you  say? 

A.     I  did  not  see  him  until  April  7,  1944. 

Q.  You  did  not  see  Mr.  Lutz  between  August  11, 
1942  and  April  7,  1944?  A.     That's  correct. 

Q.  You  have  given  as  your  opinion  that  Mr.  Lutz  had 
an  attack  of  coronary  thrombosis,  Doctor,  immediately 
preceding  his  death?  A.     Yes,  sir.    [100] 

Q.  Will  you  state  the  distinction  between  angina  pec- 
toris and  coronary  thrombosis,  insofar  as  the  symptoms 
are  concerned? 

A.  In  coronary  thrombosis  the  pain  is  very  intense 
and  persistent.  It  may  occur  at  any  time,  regardless  of 
effort  or  emotion,  as  compared  with  angina  pectoris, 
which  occurs  usually  on  emotion,  and  after  exertion,  and 
it  is  of  short  duration,  and  it  usually  does  not  assume  the 
severity  of  the  pain  of  an  acute  coronary  thrombosis. 

Q.  Having  in  mind  that  the  record  shows,  I  believe, 
that  Mr.  Lutz  died  May  28,  1944,  when  did  he  have  the 
attack  of  acute  coronary  thrombosis? 

A.     Probably  several  hours  before  his  death. 

Q.  Doctor,  it  was  not  possible  in  August,  1942,  from 
any  examination  that  you  could  make  as  a  heart  specialist, 
to  determine  whether  or  not  Mr,  Lutz  had  coronary 
thrombosis,  was  it?  A.     I  could  not  determine  that. 

Q.  Doctor,  is  it  not  a  fact  that  normal,  healthy  ap- 
pearing people  suffer  from  fatal  attacks  of  coronary 
thrombosis  without  any  previous  symptoms  of  the  attack? 

A.     Yes,  sir. 
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Q.  And  in  any  of  the  examinations  that  you  made, 
from  the  first  time  that  Mr.  Lutz  became  your  patient 
up  until  he  had  the  fatal  attack  in  May,  1944,  there  were 
no  symptoms,  subjective  and  objective,  which  you  could 
ascribe  to  coronary  [101]  thrombosis? 

A.     That's  true. 

Q.  From  August  11,  1942  to  April,  1944,  did  you 
prescribe  any  medicine  for  Mr.  Lutz? 

A.     No,  I  did  not. 

Q.  I  understood  you  to  testify  you  did  not  see  him 
during  that  time?  A.     That's  correct. 

Q.  Now,  the  last  time  that  you  saw  Mr.  Lutz  before 
his  fatal  illness  was  on  October  11,  1942,  is  that  right? 

A.     I  saw  him  in  my  office  on  April  7,  1944. 

Q.     1944?  A.     Yes,  sir. 

Q.  The  last  time  you  saw  the  decedent  before  Novem- 
ber 16,  1942,  which  is  the  date  of  the  application  for  in- 
surance in  this  case,  was  on  August  11,  1942,  is  that 
correct?  A.     That  is  correct. 

Q.  Will  you  describe  to  the  court  the  appearance  of 
Mr.  Lutz,  in  so  far  as  appearance  can  convey  to  a  doctor 
his  condition  of  health  with  reference  to  color,  and  so 
forth? 

A.     He  was  a  normal  appearing  man  in  every  way. 

Q.  And  you  found,  did  you  not,  Doctor,  having  in 
mind  that  he  was  64  years  of  age,  that  his  blood  pressure 
was  normal?  A.     Yes. 

Q.  Did  Mr.  Lutz  indicate  to  you  on  August  11,  1942. 
[102]  by  any  statement  that  he  made,  apprehension  about 
the  consultations  he  had  had  with  you? 

Mr.  Herndon:  That  question  is  objected  to  as  calling 
for  a  conclusion  of  the  witness,  and  an  opinion  not  with 
respect  to  any  subject  of  expert  testimony. 
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The  Court:     Read  the  question,  please. 

{Question  read  by  the  reporter.) 

The  Court:     I  don't  think  it  is  very  clear. 

Mr.  McGinley:  May  I  withdraw  the  question,  your 
Honor  ? 

The  Court:     Yes. 

Q.  By  Mr.  ]\IcGinley:  What  was  Mr.  Lutz's  weight 
on  August  11,  1942? 

A.  I  do  not  have  the  weight  on  that  day.  I  have  the 
weight  of  the  previous  month. 

Q.     What  was  that.   Doctor,   please? 

A.     183^  pounds. 

Q.  Prior  to  August  11.  1942,  had  you  found  that 
there  was  sugar  or  albumen  in  the  urine? 

A.  I  found  he  had  on  one  occasion  excessive  sugar  in 
the  blood. 

Q.  Doctor,  can  you  refer  to  your  notes  and  tell  us 
the  date  when  you  made  that  finding? 

A.     June  3,  1942. 

Q.  And  when  you  saw  him  on  August  11.  1942.  I 
believe  you  have  testified  that  that  condition  had  been 
corrected,  and  his  blood  sugar  was  normal?  [103] 

A.     That  is  correct. 

Q.     During  the  month — 

Mr.  McGinley:  If  your  Honor  please,  some  of  the 
questions  I  am  now  about  to  ask  might  not  be  properly 
cross  examination,  but  inasmuch  as  I  know  the  doctor 
is  very  busy,  I  was  wondering  if  I  could  ask  these  ques- 
tions so  that  the  doctor  would  not  have  to  come  back 
again. 

The  Court:  Yes,  you  can  make  him  your  own  wit- 
ness, and  ask  any  questions  you  want  to.     I  am  not  a 
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stickler,  when  I  have  no  objection,  about  that,  particularly 
with  medical  testimony,  particularly  where  the  doctors  are 
busy.  Make  him  your  own  witness,  and  ask  him  the 
question  direct. 

Q.  By  Mr.  McGinley:  During  the  months  of  No- 
vember and  December.  1942.  and  January  of  1943.  what 
was  the  address  of  your  office? 

A.     1908  Wilshire  Boulevard. 

Q.  During  that  period  of  time  what  was  your  tele- 
phone number?  A.     Exposition   1369. 

Q.  During  that  period  of  time  what  was  the  name  of 
your  medical  nurse?  A.     Mrs.  Moore. 

Q.  During  that  period  of  time  did  you  have  in  your 
employ  a  nurse  by  the  name  of  Miss  Byington? 

A.     She  is  a  bookkeeper. 

Q.  Was  she  your  bookkeeper  during  that  period  of 
time?  [104] 

A.  I  think  she  has  been  in  my  employ  probably  about 
two  and  a  half  to  three  years. 

Q.  Do  you  know  Mr.  Harold  Morgan,  of  the  firm  of 
Hayes  &  Bradstreet.  Doctor? 

A.     I  do  not  know  Mr.  Morgan. 

Q.  Did  Mr.  Morgan,  during  the  months  of  Novem- 
ber and  December.  1942,  and  January.  1943,  communicate 
with  you.  either  orally  or  by  written  communication, 
relative  to  the  health  and  condition  of  Abe  Lutz,  the 
decedent  ? 

Mr.  Herndon:  I  object  to  that  upon  the  ground  that 
it  is  wholly  irrelevant  and  immaterial  to  any  issue  in  this 
case  and  no  foundation  laid. 

The  Court:  No  foundation  has  been  laid,  unless  you 
indicate  how  you  are  going  to  connect  it  up. 
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Mr.  McGinley:  I  intend  to  connect  it  up,  your 
Honor.  I  have  taken  the  deposition  of  Mr.  Morgan, 
and  I  have  also  subpoenaed  him,  and  will  show  that  he 
was  the  local  agent,  employed  by  Hayes  &  Bradstreet, 
who  are  general  agents  for  the  plaintiff  in  this  case. 

The  Court:  \>ry  well,  we  will  take  it  subject  to  a 
motion  to  strike  in  the  event  it  is  not  properly  connected 
up.  or  otherwise  inadmissible,  in  order  that  the  doctor 
will  not  have  to  come  back.     You  may  answer. 

A.     I  don't  recall  any  conversation  with  Mr.  Morgan. 

Q.  By  Mr.  McGinley:  Does  your  file  reflect  any 
written  communications  with  Mr.  Morgan  during  that 
period?  [105]  A.     No,  sir. 

Q.  Did  you.  during  that  period  of  time,  or  at  any 
time  up  until  the  present  time,  receive  any  communica- 
tions from  Hayes  &  Bradstreet,  Los  Angeles,  California, 
with  reference  to  the  health  and  condition  of  Abe  Lutz? 

Mr.  Herndon:  May  it  be  stipulated,  your  Honor,  that 
the  same  objection  goes  to  all  this  line  of  questions,  and 
the  same  ruling,  subject  to  a  motion  to  strike,  in  order  to 
save  time? 

The  Court:     Yes. 

Mr.  McGinley:     So  stipulated. 

A.  I  don't  recall.  It  is  possible,  because  of  the  time 
element,  and  because  I  have  no  recollection  in  my  notes 
of  any  such  conversation. 

Q.  Your  notes  do  not  show  any  such  conversation  as 
that?  A.     That's  right. 

Q.  And  your  file  doesn't  disclose  any  written  com- 
munication? A.     That's  right. 

O.  During  that  same  period  of  time.  Doctor,  did  you 
receive  any  letters  or  communications  from  the  New 
England  Mutual  Life  Insurance  of  Boston,  the  plaintiflF 
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in  this  action,  with  reference  to  the  health,  condition  and 
treatment  you  prescribed  for  Mr.  Abe  Lutz? 

A.     I  don't  recall  any. 

Q.  Will  you  kindly  examine  your  file,  and  if  there  are 
[106]  any  copies  of  any  communications,  will  you  please 
produce  them? 

A.     I  don't  have  any  communication,  sir. 

Q.  When,  for  the  first  time,  did  the  New  England 
Mutual  Life  Insurance  Company  of  Boston  communicate 
with  you  with  reference  to  your  testimony  in  this  case? 

A.  I  received  a  form  to  fill  out  shortly  after  the  death 
of  Mr.  Lutz. 

Q.  Will  you  refresh  your  memory  from  your  files,  and 
give  us  the  approximate  time  when  you  received  that  com- 
munication from  the  New  England  Mutual  Life  Insurance 
Company  of  Boston? 

A.  The  exact  date  has  not  been  completed  on  this 
sheet,  but  I  know  it  was  subsequent  to  his  death. 

Q.     That  would  be  subsequent  to  May  28,   1944? 

A.     Correct. 

Q.  Prior  to  that  time  I  understand  there  were  no  com- 
munications from  the  New  England  Mutual  Life  Insur- 
ance Company  with  reference  to  the  health  and  condi- 
tion of  Abe  Lutz,  or  any  treatment  that  you  had  pre- 
scribed for  him?  A.     That's  right,  sir, 

Mr.  McGinley:  If  your  Honor  please,  I  have  a  docu- 
ment which  I  desire  to  have  marked  for  identification, 
and  I  would  like  to  make  this  explanation :  The  original 
has  been  brought  forth  in  a  deposition,  but  I  have  taken 
the  liberty,  because  of  the  smallness  of  the  print,  in  having 
it  blown  up  1 107]  to  twice  its  normal  size. 

The  Court:  It  may  be  marked  for  identification  as 
Defendants'  next  in  order. 
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Mr.   McGinley:     I  have  shown  it  to  counsel. 
The  Clerk:     Defendants'  Exhibit  B. 

Q.  By  Mr.  McGinley :  Dr.  Rosenfeld,  I  -hand  you  a 
document  which  has  been  marked  for  identification  as  De- 
fendants' Exhibit  B,  and  ask  you  to  examine  that  docu- 
ment and  state  whether  or  not  any  of  the  writing  in  ink 
is  in  your  handwriting?  A.     It  is  not. 

Q.  Will  you  please  state  whether  you,  at  any  time, 
saw  the  original  of  Defendants'  Exhibit  B? 

A.     No,  sir. 

Q.  Doctor,  it  was  not  until  the  year  1944  that  you 
were  able  to  give  a  professional  opinion  of  definite  angina 
pectoris  as  distinguished  from  the  tentative  diagnosis  of 
angina  pectoris? 

A.  No,  the  diagnosis  was  confirmed  by  the  history  as 
well  as  the  changes  in  the  electrocardiogram,  and  which 
were  minor  but  definitely  confirmatory. 

Q.  Is  it  possible,  Doctor,  for  a  person  to  have  mild 
angina  and  have  a  complete  recovery?  A.     Yes. 

Q.  Many  times  a  person  will  have  all  of  the  symptoms 
of  mild  angina  pectoris,  and  over  a  period  of  time  and 
[108]  treatment,  can  completely  recover,  is  that  right? 

A.     That's  true. 

Q.  When  you  diagnosed  tentatively  Mr.  Lutz's  condi- 
tion as  angina  pectoris,  during  the  year  1942,  in  definitely 
coming  to  the  conclusion  that  he  had  angina  pectoris  did 
you  ascribe  some  significance  to  the  fact  that  he  had  died 
of  coronary  thrombosis? 

A.  It  was  my  impression  that  one  is  frequently  the 
forerunner  of  the  other. 
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Q.  And  when  Mr.  Lutz  died  from  coronary  throm- 
bosis the  previous  tentative  diagnosis  that  you  had  arrived 
at  you  changed  to  a  definite  diagnosis  of  angina  pectoris? 

A.  Not  exactly.  The  diagnosis  of  angina  pectoris 
was  estabHshed  in  my  mind,  that  he  had  definitely  that, 
and  then  he  developed  something,  which  with  the  history 
confirmed  the  diagnosis,  while  theretofore  it  was  just 
narrowed. 

Q.  On  August  11,  1942,  in  view  of  the  then  condition 
of  health  of  Mr.  Abe  Lutz,  you  had  not  abandoned  the 
thought  that  he  would  have  a  complete  recovery,  had  you? 

A.  He  was  recovered  from  the  pain,  but  whether  a 
patient  is  recovered  from  a  disease  can  only  be  taken  when 
in  exercising  themselves,  and  having  the  same  excitement, 
the  same  excessive  weight  he  had  before,  the  symptoms 
would  never  have  reoccurred;  then  we  have  a  right  to 
assume  that  there  is  a  recovery.  However,  when  the 
patient  has  improved  by  way  of  cutting  down  his  activities 
and  his  [109]  emotions,  and  his  weight,  we  cannot  assume 
that  the  disease  is  cured,  but  that  it  is  not  aggravated. 

Q.  With  reference  to  Mr.  Lutz,  he  had  cut  down  his 
weight  and  reduced  his  activity,  had  he  not,  under  your 
treatment?  A.     Yes. 

Q.  And  that  was  the  condition  that  you  found  him  in 
in  August,  1942?  A.     That's  right. 

Mr.  McGinley:  May  I  show  this  document  to  counsel, 
your  Honor?  Tf  your  Honor  please,  may  this  document, 
being  a  certified  copy  of  the  local  death  record,  be  marked 
for  identification? 

The  Court:     It  may  be  so  marked. 

The  Clerk:     Defendants'  Exhibit  C. 


New  England  Mutual  Life  Ins.  Co.,  etc.  151 

(Testimony  of  Maurice  H.  Rosenfeld) 

Q.  By  Mr.  McGinley:  Dr.  Rosenfeld,  do  you  recall 
the  occasion  of  your  signinj:^-  the  medical  death  certificate 
following  the  death  of  Mr.  Lutz?  A.     I  do. 

Q.  Where — I  mean  with  regard  to  the  place,  did  you 
sign  the  document? 

A.  I  don't  recall  whether  that  was  in  my  office  or  at 
the  Cedars  of  Lebanon  Hospital.  I  believe,  however,  it 
may  have  been  in  my  office. 

Q.  And  at  the  time  that  you  signed  the  death  certifi- 
cate you  had  your  file  in  front  of  you?  [110] 

A.     That  I  don't  recall. 

Q.  Do  you  recall  the  period  or  duration  that  you  noted 
for  the  angina  pectoris  at  the  time  that  you  signed  the 
death  certificate?  A.     I  don't  recall  it  at  present. 

Q.  Doctor,  I  am  handing  you  a  certified  copy  of  the 
certificate  of  death  which  has  been  marked  for  identifica- 
tion as  Defendants'  Exhibit  C,  and  will  you  examine  the 
same  and  state  whether  or  not  the  information  in  writing 
underneath  the  caption:  Medical  certificate,  is  in  your 
handwriting?  A.     Yes,  sir. 

Q.  And  does  the  designation,  M.  H.  Rosenfeld,  show 
your  signature?  A.     Yes,  sir. 

Q.  After  examining  the  document,  what  is  your 
memory  as  to  whether  or  not  this  document  was  filled  out 
at  the  time  that  you  had  your  file  before  you  in  your  office 
at  1908  Wilshire  Boulevard? 

A.  I  don't  recall  the  file  being  near  me  when  this  was 
filled  out. 

Q.  Do  you  recall  filling  out  the  certificate  at  any  other 
place?  A.     No,  sir. 

Q.  What  would  your  best  recollection  be,  that  you 
filled  it  out  at  your  office? 

A.     I  believe  that  would  be  the  probability.   [Ill] 
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Q.  Referring  to  the  document,  Defendants'  Exhibit  C 
for  identification,  what  was  the  date  that  you  filled  out 
the  medical  certificate?  A.     That  was  May  29.  1944. 

Mr.  McGinley:  At  this  time,  if  your  Honor  please,  I 
offer  in  evidence  for  the  purpose  of  impeachment  the  cer- 
tified copy  of  the  death  certificate  which  has  heretofore 
been  marked  for  identification  as  Defendants'  Exhibit  C. 

The  Court:  Are  you  back  on  cross  examination  again, 
or  are  you  on  direct  examination  still? 

Mr.  McGinley :  I  intended  to  offer  it  on  cross  examina- 
tion and  it  was  at  the  foot  of  my  notes,  so  I  want  to 
apologize  for  having  included  it  with  my  direct  examina- 
tion without  calling  it  to  your  attention. 

The  Court:  It  may  be  considered  that  this  question 
about  the  death  certificate  is  on  cross  examination.  It 
may  be  received. 

Mr.  Herndon:  I  have  no  objection  whatever  to  the 
offered  instrument,  but  I  do  object  to  it  if  it  is  offered 
for  impeachment  purposes. 

The  Court:  It  does  not  make  an  difference  what  it  is 
offered  for;  it  will  speak  for  itself. 

Mr.  McGinley:  If  your  Honor  please,  I  have  con- 
cluded with  both  my  cross  examination  and  the  direct 
examination  of  Dr.  Rosenfeld,  but  may  I  inquire  if  the 
record  is  clear  that  in  interrogating  the  doctor  I  am  being 
consistent  with  [112]  having  objected  to  the  doctor  testi- 
fying under  the  grounds  that  I  have  previously  noted. 

The  Court :  Other  than  the  jiortion  of  the  testimony 
which  is  brought  out  in  direct,  and  also  that  portion  of 
the  cross  examination  which  was  designed  to  impeach,  you 
can't  protect  yourself  on  that,  because  that  has  not  any- 
thing to  do  with  the  falsity  or  truth  of  the  statements. 
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Mr.  McGinley:  With  that  understanding  I  have  con- 
cluded. 

The  Court:     Any  redirect  examination? 

Re-Direct  Examination 

Q.  By  Mr,  Herndon :  Doctor,  when  you  stated  in 
your  testimony  on  cross  examination  that  in  consultations 
with  Mr,  Lutz  subsequent  to  June  1,  1942  you  found  im- 
provement, did  you  mean  improvement  of  the  underlying- 
conditions,  or  did  you  mean  alleviation  or  reduction  of  the 
symptoms?  A.     I  meant  the  alleviation  of  symptoms. 

Q.  On  your  cross  examination  you  used  the  term 
"precordial"  pains.     What  does  "precordial  pain"  mean? 

A.     It  means  pain  around  the  heart  region. 

Mr.  McGinley:  Defendants'  Exhibit  A  for  identifica- 
tion has  been  referred  to  in  cross  examination,  and  there- 
fore, if  your  Honor  please,  I  should  like  to  offer  it  as 
plaintiff's  next  exhibit,  inasmuch  as  it  illustrates  and  is 
connected  to  the  matters  covered  on  cross  examination. 

Mr.  McGinley:     May  I  inquire — 

The  Court:  These  are  the  doctor's  notes.  Do  you 
want  to  introduce  the  notes?   [113] 

Mr.  McGinley:  No,  your  Honor,  and  I  object  to  their 
admission  on  the  ground  that  there  is  no  foundation;  that 
they  are  self-serving,  and  that  the  witness  has  testified 
orally  to  the  matters,  that  his  memory  has  been  refreshed 
by  this  memorandum,  and  therefore  it  would  be  im- 
material. 

The  Court:  Yes,  I  think  that  he  refreshed  his  memory 
by  reference  to  the  notes  on  cross  examination,  just  as  he 
had  done  before.  They  are  marked  for  identification, 
and  will  remain  here,  of  course,  but  I  think  it  would  just 
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clutter  up  the  record,  and  make  that  much  more  expense 
in  connection  with  the  record. 

Mr.  Herndon:  We  have  no  further  questions  of  the 
doctor. 

Mr.  McGinley:     May  the  doctor  be  excused? 

The  Witness:     Your  Honor,  may  I  clarify  one  point? 

The  Court:     Certainly. 

The  Witness:  In  the  death  certificate  there  are  two 
questions,  and  so  there  will  be  no  confusion,  it  says  the 
duration  of  the  coronary  thrombosis,  and  the  duration  for 
angina  pectoris.  When  these  certificates  are  made  out, 
and  when  the  record  is  not  at  hand,  for  statistical  pur- 
poses, where  we  want  to  give  the  duration,  instead  of  say- 
ing it  was  13  months  or  16  months,  we  put  down  a  year 
plus,  meaning  that  it  was  more  than  a  year,  so  it  is  not 
particularly  binding,  just  as  if  you  put  down  three  days, 
or  something  like  that. 

The  Court:     These  are  for  statistical  purposes?  [114] 

A.     That's  right. 

The  Court:  You  mean  by  that  that  it  had  continued 
for  more  than  one  year,  without  committing  yourself  to 
whether  it  was  ten  or  five  or  three?  A.     Yes. 

Mr.  McGinley :  I  might  ask  one  question  on  that, 
Doctor:  When  you  filled  out  the  death  certificate  in 
May.  1944,  is  it  not  a  fact  that  you  would  have  specified 
the  duration  of  angina  pectoris  as  being  two-plus,  if  there 
had  been  any  symptoms  prior  to  two  years  preceding  May 
29,  1944? 

A.  Tt  would  probably  have  been  better  if  T  had  the 
exact  date  of  his  first  visit. 

Mr.  McGinley:     That  is  all.  [115] 
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a  witness  called  by  and  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  testified  as  follows : 

The  Clerk:     State  yonr  name,  please. 

A.     Stephen  G.  Seech. 

Direct   Examination 

Q.  By  Mr.  Herndon:  What  is  your  business  or  pro- 
fession ? 

A.  Physician  and  surgeon,  specializing  in  ophthal- 
mology. 

Q.  Are  you  licensed  to  practice  your  profession  in  the 
State  of  California?  A.     I  am. 

Q.  For  how  long  have  you  been  engaged  in  practice 
in  California?  A.     20  years. 

Q.     Do  you  specialize  in  ophthalmology?    [34] 

A.     Yes. 

Q.     What  is  ophthalmology? 

A.     The  study  of  the  eye. 

Q.     Where  do  you  maintain  your  office? 

A.     2007  Wilshire  Boulevard. 

Q.     Did  you  know  Abe  Lutz  in  his  lifetime? 

A.     I  did. 

Q.  Were  you  ever  consulted  by  him  in  your  profes- 
sional capacity?  A.     I  was. 

Q.     When?  A.     On  January  15,   1937. 

Q.     That  was  the  date  of  the  first  consultation? 

A.     That's  right. 

Q.     Mr.  Lutz  came  to  your  office  on  that  date? 

A.     He  did. 

Q.     Did  he  at  that  time  recite  to  you  any  complaints? 

The  Witness:  Your  Honor,  being  confidential  infor- 
mation, may  I  reveal  the  facts  given  to  me  by  him? 
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Mr.  McGinley :  If  your  Honor  please,  to  expedite  the 
matter,  may  I  inquire  if  counsel  will  be  willing  to  enter 
into  the  same  stipulation  with  regard  to  the  testimony  of 
the  doctor  is  about  to  ^ive  as  was  had  with  reference  to 
the  testimony  of  Dr.  Rosenfeld? 

The  Court :     Subject  to  a  motion  to  strike  ? 

Mr.  Herndon:     Yes,  we  will  so  stipulate.    [35] 

The  Court:  The  stipulation  will  be  received.  You 
may  reveal  the  information,  with  that  stipulation,  Doctor. 

A.  He  gave  me  information  that  two  days  ago  he 
awakened  with  a  dizzy  head;  he  was  nauseated.  He  had 
no  difficulty  in  vision.  He  got  his  last  glasses  a  few 
years  before. 

Q.  By  Mr.  Herndon:  What  you  have  just  stated, 
Doctor,  constitutes  the  substance  of  what  Mr.  Lutz  told 
you  on  January  15,  1937?  A.     Yes. 

Q.     Did  you  thereafter  make  an  examination  of   Mr 
Lutz?  A.     I  did. 

Q.     Of  what  did  that  examination  consist? 

A.  The  examination  consisted  of  an  examination  of 
both  of  his  eyes. 

Q.     Did  you  use  an  ophthalmoscope?  A.     I  did. 

Q.     What  was  your  diagnosis? 

A.  I  have  the  information,  what  I  found.  I  did  not 
make  any  diagnosis;  just  put  down  my  findings. 

Q.     What  then  were  your  findings? 

A.  Both  pupils  round,  equal,  reacted  well;  the  media 
are  clear;  his  fundi,  both  discs  are  well  defined  of  normal 
color;  in  the  fundus,  several  very  tortuous  vessels  were 
seen,  and  a  few  punctate  hemorrhages.  The  left  fundus 
were  normal.  [36] 
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Q.  Based  upon  your  examination  and  the  complaints 
related  by  the  patient,  did  you  form  any  opinion  as  to 
whether  the  patient  was  suffering  from  any  disease? 

A.     No. 

Mr.  McGinley:  If  your  Honor  please,  in  addition  to 
the  objection  which  counsel  has  made,  the  defendant 
objects  to  this  question  upon  the  ground  that  there  is  no 
foundation  laid  which  would  make  it  competent,  if  there 
is  no  showing  that  the  doctor  told  the  decedent,  the 
patient — 

The  Court:  Having  said  he  had  no  opinion,  it  is  not 
material. 

Mr.  McGinley:     I  did  not  hear  that,  your  Honor. 

The  Court:     He  said  no. 

Q.  By  Mr.  Herndon :  Doctor,  you  have  in  your  hand 
the  notes  that  you  have  referred  to,  a  card  or  a  paper? 

A.     That's  right. 

Q.     Will  you  state  what  that  is? 

A.     That  is  my  record. 

Q.  Did  you  make  that  record  at  the  time  of  the  con- 
sultation with  the  patient?  A.     I  did. 

Q.  Did  you  record  thereon  the  substance  of  the  his- 
tory and  the  conclusions  reached  by  you? 

A.     I  did  record  everything  in  my  own  handwriting. 

Mr.  Herndon:  Your  Honor,  may  I  ask  the  witness  to 
permit  me  to  examine  the  notes?  [37] 

The  Court:  Yes,  and  let  counsel  for  the  other  side  see 
them  also. 

Q.  By  Mr.  Herndon :  Did  you  prescribe  any  treat- 
ment. Doctor,  in  this  case? 

A.  I  can't  remember  without  the  card.  That  was 
eight  years  ago. 
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Q.  Doctor,  what  significance,  if  any,  did  you  give  to 
the  finding  of  punctate  hemorrhage? 

A.  Your  Honor,  1  was  called  upon  to  testify  only 
upon  facts;  not  to  give  an  opinion.  Do  I  have  to  answer 
that  question? 

The  Court:  In  other  words,  you  mean  you  were  not 
called  here  as  an  exj^ert?  A.     That's  right. 

The  Court:  You  were  called  here  only  to  testify  to 
certain  facts? 

Mr.  Herndon :  I  might  state,  your  Honor,  it  is  my 
understanding  when  the  doctor  was  subpoenaed  the  ques- 
ion  was  raised  concerning  his  compensation  to  which  the 
reply  was  made,  at  my  suggestion,  that  we  would  pay  the 
doctor  any  reasonable  charge  for  his  time.  If  that  enters 
into  the  doctor's  unwillingness  to  express  an  opinion,  for 
whatever  it  is  worth,  I  now  state  in  this  case,  as  in  all 
cases,  we  expect  to  pay  a  reasonable  fee.  I  think  that 
ethics  permit  us  to  do  that,  and  that  good  morals  and  fair 
dealing  require  us  to  do  that,  and  no  more,  no  less.  That 
is  our  [38]  position  with  respect  to  that  phase  of  it. 

Mr.  McGinley:  If  your  Honor  please,  I  wish  to  object 
on  behalf  of  the  defendants,  that  the  opinion  of  the  doctor 
on  the  matter  included  in  the  question  would  be  imma- 
terial to  any  of  the  issues;  would  be  hearsay,  as  far  as 
Harry  Lutz,  the  beneficiary,  is  concerned,  and  there  is  no 
foundation  laid  that  the  opinion  he  is  about  to  express 
was  communicated  to  the  deceased,  which  I  assume  would 
be  for  the  purpose  of  showing  knowledge. 

The  Court :     I  think  the  objection  is  sound. 

(Discussion.) 

The  Court :  I  will  take  it  subject  to  a  motion  to  strike, 
only  on  the  promise  of  counsel  that  he  will  properly  con- 
nect it  up  so  as  to  make  it  applicable  to  the  decedent's 
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death;  otherwise,  in  my  judgment  it  is  not  admissible. 
You  may  answer  with  that  understanding. 

The  Witness:  Your  Honor,  I  was  told  they  don't 
want  any  opinion  from  me;  only  the  facts  on  my  card. 
I  did  not  study  the  card ;  I  cannot  give  any  opinion,  unless 
your  Honor  wishes  me  to  do  so. 

The  Court:  I  can't  make  you  have  an  opinion  and 
give  it,  if  you  don't  have  an  opinion. 

Mr.  Herndon:  Your  Honor,  he  stated  that  he  had  an 
opinion. 

The  Court:  Did  you  have  an  opinion  at  that  time, 
or  is  it  your  opinion  now?   [39] 

A.  That  was  1937.  Today  is  1945.  I  do  not  recall 
what  opinion  I  had  at  that  time,  because — 

The  Court :  You  don't  need  to  interrogate  any  further, 
because  the  doctor  says  he  can't  remember  what  opinion 
he  did  have,   so  that  is    (period). 

A.     I  can  give  only  a  hypothetical  question. 

The  Court:     You  aren't  being  asked  for  that. 

Mr.  Herndon:  I  understand  the  testimony  of  the  wit- 
ness to  be  that  he  had  an  opinion,  but  he  does  not  now 
recall  what  it  was. 

The  Court:     That  is  my  understanding. 

Q.     By  Mr.  Herndon:     Is  that  correct.  Doctor? 

A.  I  said  that  I  had  an  opinion  if  we  find  something 
in  the  eye,  but  I  don't  recall,  in  1937.  what  opinion  I  had 
about  the  patient. 

Q.  Would  you  be  able,  by  referring  to  your  notes,  to 
refresh  your  recollection? 

A.  May  I  look  at  them,  please?  The  patient.  58  years 
of  age,  came  in  and  I  found  in  one  eye  a  few  hemor- 
rhages;   those    hemorrhages    can    indicate    several    condi- 
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tions.  It  can  indicate  increased  pressure  of  the  arteries; 
it  can  indicate  diabetes;  it  can  indicate  diseases  of  the 
blood  system. 

Q.     What  diseases  of  the  blood  system? 

A.     Pernicious  anemia;  leukoma. 

Q.     Arteriosclerosis? 

A.  Arteriosclerosis;  that  is,  hardening  of  the  arteries. 
[40] 

Q.     Retinal  sclerosis?  A.     Yes,  sir. 

Q.  Do  you  have  an  opinion  at  this  time  as  to  whether 
or  not  your  findings  indicated  in  Abe  Lutz  arteriosclerosis 
or  retinal  sclerosis? 

The  Court :  That  question  is  not  clear.  As  I  interpret 
the  question,  it  is,  do  you  now  know  whether  he  then  had 
that  opinion,  is  that  right? 

Mr.  Herndon:     Yes,  your  Honor. 

A.  According  to  my  findings  that  condition  cleared  up 
in  his  eye,  on  my  examination  of  October,  1937.  T  do  not 
recall  whether  I  referred  him  to  a  medical  doctor,  but  we 
always  recommend  the  patient,  when  we  find  hemorrhages, 
to  consult  a  medical  man  to  find  the  cause  of  that  condi- 
tion in  the  eye. 

Q.  Do  you  recall  what,  if  anything,  you  told  Mr.  Lutz 
with  reference  to  your  findings? 

A,  I  do  not  recall  what  I  told  him,  but  we  always 
tell  the  same  thing  to  the  patient  that  we  found  something 
wTong  in  the  eye,  and  that  a  medical  examination  should 
be  made  to  find  the  cause  of  that  disturbance. 

Q.  When  next,  after  January  15,  1937,  did  you  see 
Mr.  Lutz?  A.     February  1. 

Q.     Of  the  same  year?  A.     Of  the  same  year.  [41] 
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Q.  What  history,  if  any,  did  the  patient  give  you  on 
the  date  of  your  second  consultation? 

A.     No  history  is  recorded,  except  on  findings. 

Q.     Did  you  make  an  examination  on  that  day? 

A.     I  did. 

Q.     Of  what  did  that  examination  consist? 

A.  It  showed  that  the  right  fundus  showed  only  a 
punctate  hemorrhage. 

Q.  When  next  after  February  1,  1937,  did  you  see 
Mr,  Lutz?  A.     October  11. 

Q.     1937?  A.     1937. 

Q.  On  that  date  did  the  patient,  Mr.  Lutz,  give  you 
any  history  or  complaints?  A.     No,  no  complaints. 

Q.     Did  you  make  an  examination? 

A.     I  did  make  an  examination. 

Q.     Of  what  did  that  examination  consist? 

A.  The  examination  showed  that  the  hemorrhages 
cleared  up. 

Q.     When  next  did  you  see  Mr.   Lutz? 

A.     May  21,  1938. 

Q.     May  21  or  31?  A.     May  21,  1938. 

Q.  On  that  occasion  did  the  patient  register  any  [42] 
complaints?  A.     He  was  complaining  of  dizziness. 

Q.     Did  you  make  an  examination  on  that  occasion? 

A.     I  did. 

Q.     Of  what  did  that  examination  consist? 

A.  The  eye  grounds  were  normal;  the  tension  in  both 
eyes  was  15,  which  was  normal  vision  in  each  eye;  with 
glasses  it  was  20/20.  My  study  of  the  visual  field  would 
show  normal  limits ;  no  enlargements  of  the  blind  spot ;  no 
scotoma;  the  color  perception  was  normal. 
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The  Court:  In  other  words,  so  far  as  dizziness  was 
concerned,  the  finding  was  negative? 

A.     That  was  my  finding. 

Q.  By  Mr.  Herndon:  You  mean  to  say,  Doctor,  that 
the  objective  findings  were  negative? 

A.     May  21.  1938,  the  examination  was  negative. 

Q.  Did  you  make  any  diagnosis  on  that  consuhation, 
or  after  your  examination  on  May  21,  1938? 

A.  We  just  recorded  that  the  findings  were  negative. 
I  did  not  find  anything  wrong  with  his  eyes. 

Q.  May  I  see  the  prescriptions?  May  I  show  the  wit- 
ness Plaintifif's  Exhibits  5  and  6.  I  now  show  you. 
Doctor,  two  prescriptions,  bearing  designations  Plaintifif's 
Exhibits  5  and  6,  and  will  ask  you  whether  or  not  you 
have  previously  seen  those  prescriptions?  A.     I  did. 

[43] 

Q.  Those  prescriptions  were  given  and  written  by  you, 
were  they?  A.     They  were. 

Q.  Referring  to  Plaintiff's  Exhibit  No.  5,  I  note  that 
there  is  written  thereon :  Tablets  of  pheno  barbital,  is 
that  correct?  A.     Correct. 

Q.  What  is  the  purpose  of  that  medicine?  What 
function  does  it  serve  ? 

A.     To  quiet  the  apprehension  of  the  patient. 

Q.  On  each  of  your  examinations  of  Mr.  Lutz,  to 
which  you  have  testified,  did  you  take  his  blood  pressure? 

A.     I  did  not. 

A.  I  will  ask  you  to  tell  us  what  the  prescription  is, 
what  medicine  was  prescribed  by  the  prescription,  which  is 
Plaintiff's  Exhibit  No.  6,  which  T  now  hand  you. 

A.  Saturate  solution  of  jwtassium  iodine,  one  ounce; 
signa.  10  drops  twice  a  day  after  meals  in  half  a  glass  of 
milk. 
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Q.     What  was  the  purpose  of  that  medicine? 

A.  The  purpose  of  that  medicine  is  to  hasten  the  ab- 
sorption of  blood. 

Mr.  Herndon:  That  is  all,  your  Honor,  with  this 
witness. 

Cross-Examination 

Q.  By  Mr.  McGinley:  Dr.  Seech,  do  I  summarize 
your  findings  on  October  11,  1937,  to  be  that  the  condi- 
tion of  Abe  [44]  Lutz  that  you  treated  had  completely 
cured  up  on  that  day?  A.     It  did. 

Q.  I  understand  he  came  back  to  see  you  on  a  date 
subsequent  to  October  11,  1937?  A.     He  did. 

Q.  And  on  May  21,  1938,  do  I  understand  that  the 
condition  for  which  he  came  to  you,  and  which  you  had 
treated,  had  been  cured  up  so  that  his  vision  was  20 
over  20,  being  normal?  A.     Right. 

Q.  And  when  he  was  discharged  as  a  patient  of  yours, 
during  the  month  of  May,  1938,  you  found  nothing  short 
of  normal  in  the  condition  for  which  you  had  treated  him  ? 

A.     Right. 

Mr.  McGinley:     That  is  all. 

Q.  By  Mr.  Herndon:  Doctor,  do  I  understand  that 
your  examinations  and  treatments  were  related  exclusively 
to  the  eyes?  A.     Correct. 

Mr.  Herndon:     That  is  all.   [45] 
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PRESTON  B.  BROWN, 

a  witness  called  by  and  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  testified  as  follows: 

The  Clerk:     State  your  name,  please. 

A.     Preston  B.  Brown. 

,  Direct  Examination 

Q.     By  Mr.  Herndon :     Where  do  you  reside  ? 

A.     885   South   Lucerne   Boulevard. 

Q.     What  is  your  business  or  occupation? 

A.  District  claim  representative.  Equitable  Life  As- 
surance Society  of  New  York. 

Q.     Do  you  maintain  your  oftice  in  Los  Angeles? 

A.     607  South  Hill. 

Q.     How  long  have  you  been  so  engaged? 

A.  I  have  been  with  the  company  24  years.  On  the 
claims  end  of  the  business  for  about  20. 

Q.  Now.  I  show  you  a  letter,  a  photostatic  copy  of  a 
letter  on  the  leterhead  of  Equitable  Life  Assurance 
Society  of  the  United  States,  bearing  date  June  23,  1944, 
bearing  a  signature  purporting  to  be  that  of  Preston  B 
Brown,  this  photostatic  copy  of  letter  being  a  part  of 
Exhibit  1  for  identification  to  the  deposition  of  Freeman 
P.  Spinney,  and  I  will  ask  you  whether  or  not  you  have 
previously  seen  the  original  of  said  letter? 

A.     I  have. 

Q.     Did  you  write  that  letter?   [46] 

A.     I  wrote  the  letter. 

Q.     Did  you  send  it  to  the  addressee?  A.     Yes. 

Q.  I  will  now  ask  you  to  examine  an  instrument  read- 
ing as  follows:  "This  will  authorize  you  to  furnish  the 
bearer  who  represents  The  Equitable  Life  Assurance 
Society  of  the  United  States  with  any  and  all  information 
you  may  have  concerning  the  medical  history,  illness  and 
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treatments  of  Abe  Lutz,  deceased",  purporting  to  bear  the 
signature  of  Harry  Lutz,  1012  South  Highland  Ave.,  Los 
Angeles,  Calif.,  relationship,  son,  dated  June  7,  1944,  this 
instrument  being  a  part  of  Exhibit  1  for  identification, 
attached  to  the  deposition  of  Freeman  P.  Spinney,  and  I 
will  ask  you  whether  or  not  you  have  previously  seen  the 
original  of  the  document  appearing  to  be  identical  with 
the  instrument  I  now  show  you?  A.     I  have. 

Q.  Will  you  state  whether  or  not  you  sent  the  original 
of  such  instrument  with  your  letter  of  June  23,  1944,  to 
which  you  have  been  referred? 

A.     Yes,  enclosed  with  this  letter. 

Q.  I  will  now  show  you  photostatic  copy  of  a  letter 
dated  June  26,  1944,  addressed  to  you,  purporting  to  bear 
the  signature  of  H.  M.  Benning,  M.D.,  and  I  will  ask 
you  whether  or  not  you  received  the  original  of  that  letter  ? 

A.  I  did.  and  the  original  was  subsequently  trans- 
mitted [47]  to  our  home  office. 

Q.     Do  you  know  where  the  original  letter  now  is? 

A.     I  assume  it  is  at  the  home  office. 

Q.     Where  is  your  home  office? 

A.     393  Seventh  Avenue,  New  York  City. 

Q.  Did  you  read  the  original  of  the  letter  from  Dr. 
Benning,  dated  June  26,  1944? 

A.     Do  you  mean  when  I  received  it? 

Q.     Yes.  A.     Surely. 

Mr.  Herndon:     You  may  cross  examine. 

Mr.  McGinley:  May  I  inquire,  your  Honor,  if  counsel 
is  offering  the  correspondence  that  the  witness  identified? 

Mr.  Herndon:  We  intend  to  ofifer  it,  your  Honor,  and 
I  presume  T  may  do  so  at  this  time,  and  we  do  now  ofifer 
in  evidence  as  one  exhibit,  the  letter  dated  June  2Z,  1944, 
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addressed  to  the  Sansum  Clinic,  Santa  Barbara,  Cali- 
fornia, signed  by  Preston  B.  Brown,  the  authorization 
dated  June  7,  1944,  signed  by  Harry  Lutz,  which  the 
witness  has  testified  was  transmitted  with  the  letter  of 
June  22>,  1944,  and  the  letter  from  Dr.  Benning  addressed 
to  Mr.  Preston  B.  Brown,  dated  June  26,  1944,  all  three 
of  which  instruments  are  a  part  of  Plaintiff's  Exhibit 
No.  1  for  identification,  attached  to  the  deposition  of 
Freeman  P.  Spinney,  and  Dr.  H.   M.   Benning. 

The  Court:     jMay  I  see  the  document,  please?  [48] 

Mr.  Herndon:  May  I  state,  your  Honor,  that  these 
exhibits  consisting  of  these  three  instruments,  and  all  of 
the  testimony  of  this  witness,  has  been  offered  and  intro- 
duced for  the  sole  and  exclusive  purpose  of  proving 
waiver  of  the  privilege,  and  proving  that  the  defendant 
and  counter-claimant  Harry  Lutz  is  estopped  now  from 
aserting  privilege,  and  for  no  other  purpose. 

Mr.  McGinley:  Having  in  mind  that  the  evidence  is 
offered  for  that  sole  purpose,  to-wit,  the  question  of 
proving  that  the  privilege  has  been  waived,  the  defendant 
objects  to  the  documents  on  the  following  grounds: 

First:  As  of  the  authorization  dated  June  7,  1944,  on 
the  ground  that  the  authorization  is  limited  to  the  Equit- 
able Life  Assurance  Society,  in  connection  with  the  claim 
upon  a  policy  of  insurance  in  which  the  defendant,  Harry 
Lutz.  is  beneficiary,  and  was  furnished  to  the  Equitable 
Life  Assurance  Society  in  connection  with  negotiations 
conducted  subsequent  to  the  death  of  Abe  Lutz,  and  is, 
therefore,  limited,  and  not  general. 
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2.  On  the  ground  that  the  authorization  was  given  at 
a  time  subsequent  to  the  decease  of  the  patient,  Abe  Lutz, 
and  does  not  come  within  the  exceptions  of  Sec.  1881, 
sub  4,  CaHfornia  Code  of  Civil  Procedure,  and  is,  there- 
fore, not  competent  to  estabHsh  the  matter  of  waiver  of 
privilege;  and, 

3.  On  the  ground  that  as  to  the  parties  to  this  [49] 
litigation,  the  correspondence  between  the  beneficiary, 
Harry  Lutz,  and  the  Equitable  Life  Assurance  Society, 
would  be  hearsay  on  the  question  of  waiver  or  privilege 
as  affects  the  deceased,  Abe  Lutz. 

Now,  if  your  Honor  please,  the  letter  of  January  23^ 
1943,  from  Preston  B.  Brown,  to  the  Sansum  Clinic,  is 
objected  to  upon  the  following  grounds:  First,  it  is 
immaterial  to  any  issues  in  this  case,  in  that  it  purports 
to  refer  to  a  claim  of  the  beneficiary  against  another 
insurance  company,  the  Equitable  Life  Assurance  Society; 

2.  It  is  hearsay,  as  far  as  the  present  litigation  is 
concerned. 

The  letter  of  June  26,  1944,  is  objected  to  on  the  fol- 
lowing grounds:  That  there  has  been  no  foundation  laid 
in  that  the  purported  signature  of  H.  M.  Benning,  M.D., 
is  not  proven — may  I  withdraw  that  ground,  your  Honor, 
because  I  think  there  is  no  question  about  this  being 
Benning's  letter,  and  restate  the  last  ground?  I  noticed 
it  is  signed  by  typewriter,  but  I  will  withdraw  that  ground 
of  oJDJection. 
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The  letter  dated  June  26.  1944,  purporting  to  be  from 
H.  M.  Benning.  M.D..  to  Preston  B.  Brown,  is  objected 
to  upon  the  following  grounds :  First,  there  has  been  no 
foundation  laid  that  the  matter  of  privilege  under  Sec. 
1881,  sub  4,  has  been  waived. 

2.  That  the  matter  called  for  by  said  communication 
[50]  constitutes  privileged  matter  under  Sec.  1881.  sub  4; 

3.  That  it  affirmatively  appears  that  the  information 
disclosed  in  the  letter  constitutes  declarations  and  treat- 
ment prescribed  by  H.  M.  Benning.  M.D.,  a  licensed 
physician,  at  a  time  when  said  physician  was  treating  the 
deceased,  Abe  Lutz;  and 

The  last  ground,  that  the  letter  discloses  alleged  state- 
ments of  the  deceased  subsequent  to  the  date  when  he 
applied  for  the  insurance  with  plaintiff's  company  in  this 
action,  and  such  statements,  in  so  far  as  the  beneficiary, 
Harry  Lutz,  is  concerned,  are  not  part  of  the  res  gestae, 
constitute  hearsay,  and  are  not  binding  upon  Harry  Lutz. 

The  Court:  Your  basic  objection,  as  I  understand  it, 
is  that  the  California  Code,  which  is  applicable,  and  par- 
ticularly Section  1881,  entitled:  Confidential  communica- 
tions: subdivision  4,  entitled:  Physician  and  patient,  in- 
dicates that  information  acquired  by  a  licensed  physician 
in  attending  a  patient,  which  information  was  necessary 
to  enable  him  to  prescribe  or  act  for  the  patient,  is  a  confi- 
dential communication,  and  that  the  only  person  who  can 
waive  it  is  the  patient  himself,  unless  the  waiver  is  gov- 
erned by  exceptions  1,  2,  3  or  4  immediately  following, 
and  that  none  of  those  sections  are  applicable  in  this  case 
for  the  reason  that  it  is  not  a  contest  of  a  will  under  1 ; 
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that  it  is  not  an  action  or  proceedings  brought  to  recover 
damages  on  account  of  the  death  of  the  patient  under  2; 
[51]  that  it  is  not  an  action  to  recover  damages  for  per- 
sonal injuries  under  3 :  and  that  it  is  not  an  action  by  the 
executor  or  administrator  of  the  estate,  or  the  surviving 
spouse,  or  by  the  children,  to  recover  for  the  death  of  the 
patient,  and  that  therefore,  the  ability  to  consent  being 
by  the  express  terms  of  the  statute  limited  to  the  patient 
the  son  has  no  right  to  make  a  waiver  ?     Is  that  the  point  ? 

Mr.  McGinley :  Yes.  your  Honor.  You  ask  if  that  is 
my  basic  objection.  That  is  my  basic  objection,  but  the 
other  one.  I  think,  is  of  equal  dignity  and  merit,  and  that 
is  that  when  the  waiver  is  given  by  a  beneficiary  on  a 
policy,  to  an  insurance  company,  when  there  is  no  indica- 
tion that  the  policy  will  not  be  paid,  that,  under  the 
statutes,  constitutes  a  waiver  much  broader  than  either  of 
the  waivers  here.  Courts  hold  that  that  is  a  limited 
waiver,  instead  of  a  general  waiver,  and  that  is  a  waiver 
which  is  referred  to  in  this  last  offer  of  documents.  But 
your  Honor  has  stated  my  position  with  reference  to  the 
section,  and  I  have  quoted  the  California  cases  in  my  pre- 
trial memorandum,  which  goes  so  far  as  to  hold  that 
when  a  patient  has  died  that  our  courts  are  so  jealous 
of  protecting  the  privilege  in  favor  of  the  patient  that 
unless  they  come  within  the  express  terms  of  the  section 
they  do  not  have  power  to  waive  the  privilege  on  behalf 
of  the  deceased,  so  much  so  that  at  one  time  in  the  State 
of  our  progressive  legislation,  that  the  administrator 
could  not  waive  it  on  [52]  behalf  of  the  deceased;  then 
the  legislature  came  along  and  amended  that  section,  ex- 
pressly including  the  administrator. 

(Discussion.) 
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The  Court:  We  don't  want  to  keep  this  gentleman 
waiting  here  all  day  while  we  discuss  this.  Let  us  go 
ahead  and  take  this  testimony,  subject  to  a  motion  to 
strike,  and  then  we  will   see  what  happens. 

Cross-Examination 

Q.  By  Mr.  McGinley :  Mr.  Brown,  was  the  com- 
munication of  June  23,  1944,  the  first  communication 
that  you  had  written  relative  to  the  claim  of  Harry  Lutz, 
on  a  policy  issued  by  the  Equitable  Life  Assurance 
Society  on  the  life  of  your  father? 

A.     Is  that  the  letter  to  the  Sansum  Clinic? 

Q.  Mr.  Brown,  I  am  handing  you  the  deposition  to 
which  counsel  has  referred,  and  I  direct  your  attention  to 
a  letter  dated  June  23,  1944,  on  the  stationery  of  the 
Equitable  Life  Assurance  Company,  signed  by  yourself. 
My  question  is.  was  that  the  first  communication  that  you 
wrote  in  regard  to  this  matter? 

The  Court:     To  the  Sansum  Clinic? 

Mr.  McGinley:     Yes. 

A.  Oh,  yes,  that's  the  first  and  only  letter,  that  T 
recall. 

Q.  Your  purpose  in  corresponding  with  the  Sansum 
Clinic  was  relative  to  an  investigation  to  be  made  by  you 
[53 J  after  the  death  of  Abe  Lutz? 

A.     That  is  correct,  sir. 

Q.  And  the  forwarding  of  the  authorization  dated 
June  7,  1944.  was  to  enable  you  to  obtain  information 
from  the  Sansum  Clinic  relative  to  the  investigation  you 
were  making?  A.     That's  right. 
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Q.  The  reply  that  you  received  from  the  Sansum 
Clinic,  dated  June  26,  1944,  was  that  information  for- 
warded to  the  Equitable  Life  x\ssurance  Society  as  part 
of  your  investigation  on  the  claim  of  Harry  Lutz,  fol- 
lowing the  decease  of  his  father?  A.     It  was. 

Q.  Do  you  have  any  records  with  you  to  state  when 
your  investigation  was  concluded  and  the  results  of  the 
action  of  the  Equitable  Life  Insurance  Company? 

A.     No. 

Mr.  Herndon:  That  is  objected  to,  if  your  Honor 
pleases,  upon  the  ground  that  it  is  purely  immaterial,  out- 
side and  beyond  the  scope  of  the  direct  examination. 

The  Court:  As  I  understand,  the  answer  was  no,  so 
it  is  immaterial.  A.     That  is  correct,  sir. 

Mr.  Herndon:     I  did  not  hear  the  answer. 

Mr.  McGinley:     That  is  all.  [54] 

********* 

Mr.  Herndon:  If  your  Honor  please,  I  wish  at  this 
time  to  read  in  evidence  the  deposition  of  Dr.  Harold  M. 
Frost.  I  don't  know  whether  it  would  be  better  to  have 
the  objections  ruled  on  as  the  questions  are  read,  or  not. 

The  Court:  I  imagine  so.  You  have  reserved  the 
objections,  haven't  you?     Where  was  this  taken? 

Mr.  Herndon:  It  was  taken  in  Boston  on  written 
interrogatories,  direct  interrogatories  prepared  by  us,  and 
cross  interrogatories. 

The  Court :  Suppose  you  read  the  question,  the  objec- 
tion, and  then  the  answer,  in  that  form. 
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Mr.  Herndon:  Very  well,  your  Honor.  I  wonder  if 
it  would  be  satisfactory  if  Mr.  Anderson  would  read  the 
deposition?     My  voice  has  about  failed  me. 

The  Court:     Yes.  [75] 

Mr.  McGinley :  May  I  say  this,  your  Honor,  in  regard 
to  the  deposition :  The  deposition  which  is  about  to  be 
read,  was  taken  pursuant  to  written  stipulation,  which 
reserved  to  the  defendants  all  of  the  objections  which 
could  be  made  to  the  testimony  of  Mr.  Frost,  if  he  were 
personally  in  court,  and  called  as  a  witness  to  testify. 
Additionally,  in  order  that  counsel  might  overcome  the 
objection  as  to  the  form  of  the  question,  the  stipulation 
specifically  provided  the  specific  objections  which  were  ob- 
jected to  on  the  ground  of  form:  it  was  sort  of  an 
unorthodox  procedure,  but  we  were  willing  to  do  so,  as 
I  wanted  to  accommodate  counsel  so  that  there  would  be 
no  interruption  or  delay  in  getting  the  deposition  out. 

The  Court:  Read  the  question  and  the  objection,  and 
I  will  rule  on  it. 


[Note:     Deposition  of  Harold  M.  Frost  deleted  at  this 
point  pursuant  to  stipulation  on  file  herein.] 
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the  defendant,  called  for  cross  examination,  having  been 
first  duly  sworn,  testified  as  follows: 

Cross-Examination 

Q.     By  Mr.  Herndon:     Your  name  is  Harry  Lutz? 

A.     Yes. 

Q.     You  are  one  of  the  defendants  in  this  action? 

A.     Yes. 

Q.     And    counterclaimant?  A.     Yes. 

Q.     What  is  your  relationship  to  Abe  Lutz,  deceased? 

A.     A  son. 

Q.  At  this  time,  Mr.  Lutz,  I  hand  you  Plaintiff's 
Exhibit  No.  2  in  evidence,  being  the  application  for  the 
policy  of  insurance  involved  in  this  action,  and  will  ask 
you  whether  you  signed  that  application? 

A.     I  did. 

Q.     Did  you  pay  the  first  premium  on  the  policy? 

A.     I  did. 

Q.  Was  that  premium  at  the  time  of  the  signing  of 
this    application?  A.     Thereabouts. 

Q.     Either  at  that  time  or  a  few  days  later? 

A.     Yes,  sir. 

Q.  And  did  you  pay  the  second  premium  on  the 
policy?  A.     Yes.   [97] 

Q.  Do  you  recall  approximately  when  you  paid  the 
second  premium?  A.     For  December,  1944,  I  guess. 

Q.  As  a  matter  of  fact,  Mr.  Lutz,  you  paid  the  first 
premium  at  the  time  the  policy  was  delivered,  did  you  not? 

A.  Thereabouts.  I  don't  know  if  it  was  a  day  either 
way. 

Q.     By  whom  was  the  policy  delivered  to  you? 

A.     I  don't  remember. 
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Q.  Vou  don't  remember  from  whom  you  received  the 
policy?  A.     No,  I  don't. 

Q.  When  do  you  first  recall  having  had  the  policy  in 
your  possession? 

A.  I  couldn't  tell.  Maybe  a  day  or  two  after  I  paid 
the  premium. 

Q.  Is  it  your  recollection  now  that  you  paid  the 
premium  at  about  the  time  the  policy  was  delivered? 

A.     Yes. 

Q.  But  you  don't  remember  to  whom  you  paid  the 
premium?  A.     I  think  it  was  Stanley  Leeds. 

Q.  After  the  policy  was  delivered  to  you,  what  did 
you  do  with  it? 

A,     I  think  my  father  put  it  in  his  safety  deposit  box, 

Q.     Did  you  give  it  to  your  father? 

A.     Yes,  I  handed  it  to  him.   [98] 

Q.  Did  you  subsequently  see  it  in  the  safety  deposit 
box?  A.     No. 

Q.  Did  your  father  tell  you  that  he  had  placed  it  in 
the  safety  deposit  box?  A.     Yes. 

Q.     Who  had  access  to  that  particular  box? 

A.     My  father  and  myself. 

Q.     Anyone  else?  A.     No. 

Q.  Both  you  and  your  father  had  access  to  the  safety 
deposit  box  in  which  you  say  this  policy  was  placed,  from 
December  1,  1942  until  the  date  of  your  father's  death, 
did  you  not?  A.     Yes. 

Q.  Are  you  the  owner  of  the  policy  of  life  insurance 
that  is  involved  in  this  case?  A.     Yes. 

Q.  You  paid  all  of  the  premiums  that  were  paid  on  it 
out  of  your  own  personal  funds?  A.     Yes. 

Q.  Did  you  live  with  your  father  in  your  father's 
home  during  the  year  1942?  A.     No. 
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Q.  Were  you  associated  in  business  with  your  father 
during  the  year  1942?  [99]  A.     Yes. 

Q.     And  saw  him  ahnost  daily  during  the  year  1942? 

A.     Yes. 

Q.     Were  you  with  him  in  the  same  office? 

A.     Yes. 

Q.     Do  you  know  Dr.   Maurice  H.   Rosenfeld? 

A.  I  don't  know  him.  The  first  time  I  met  him  was 
the  night  that  my  father  passed  away. 

Q.  At  the  date  when  you  signed  the  application  for  the 
policy  involved  in  this  case  did  you  know  that  your 
father  had  previously  consulted  Dr.  Rosenfeld? 

A.     No. 

Q.     Do  you  know  Dr.  Stephen  Seech?  A.     No. 

Q.     You  don't  know  the  doctor?  A.     No.  sir. 

Q.  At  the  time  that  you  signed  the  application,  Plain- 
tiff's Exhibit  2,  which  I  have  shown  you  just  a  moment 
ago,  did  you  know^  your  father  had  consulted  Dr.  Seech? 

A.     No. 

Q.  At  the  time  you  signed  the  application  for  the 
policy  involved  in  this  action  had  your  father  told  you 
that  he  had  consulted  either  Dr.  Rosenfeld  or  Dr.  Seech? 

A.  I  don't  remember  whether  he  did  tell  me  about 
Rosenfeld,  but  I  am  positive  he  never  told  me  about 
Seech. 

Q.     Do  you   know   Dr.   Fred   Polesky?    [100] 

A.     Yes. 

Q.  Did  you  know,  at  the  time  you  signed  the  appli- 
cation for  the  policy  involved  in  this  case,  that  your  father 
had  consulted  Dr.  Polesky?  A.     About  the  policy? 

Q.     No.  A.     How  many  years  are  you  taking  in? 
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Q.  I  am  asking  you  whether  you  knew,  at  the  time 
you  signed  the  apphcation  that  your  father  had  previously 
consulted  Dr.  Polesky? 

A.  Well,  I  don't  quite  understand  your  question. 
Previous — how  long  did  that  take  in? 

The  Court:  At  the  time  that  you  signed  the  applica- 
tion did  you  know  that  at  any  time  prior  to  that  date  your 
father  consulted  Dr.  Polesky  as  a  physician? 

A.     How  many  years  back? 

The  Court:     Any  number.  A.     Oh,  yes,  yes. 

Q.  By  Mr.  Herndon:  When  was  it  that  your  father 
had  seen  Dr.  Polesky? 

A.     I  would  say  around   1935. 

Q.  Did  you  say,  Mr.  Lutz,  that  you  did  not  know, 
at  the  time  you  signed  the  application,  that  your  father 
had  been  treated  by  Dr.  Rosenfeld? 

A.  No,  he  had  been  treated  by  Dr.  Rosenfeld,  as  far 
as  I  know,  about  gas  pains.   [101] 

Q.  Then  you  did  know  at  the  time  you  signed  the  ap- 
plication that  your  father  had  consulted  Dr.  Rosenfeld 
about  gas  pains?  A.     Yes. 

Q.  At  the  time  you  signed  the  application  for  the 
policy  involved  in  this  case  did  you  know  that  your  father 
had  consulted  Dr.  Rosenfeld  on  more  than  one  occasion 
prior  to  that?  A.     No. 

Mr.  McGinley:  If  your  Honor  please,  may  the  answer 
go  out  for  the  purpose  of  objection? 

The  Court:     The  answer  was  no. 

Q.  By  Mr.  Herndon :  You  say  that  prior  to  the  date 
when  you  signed  the  application  for  the  policy  in  suit 
your  father  had  suffered  gas  pains?  A.     Yes. 

Q.  And  prior  to  the  date  of  the  application,  that  is, 
prior  to  November   14,   1942,  your  father  had  told  you, 
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had  he  not,  on  several  occasions  that  he  was  suffering 
from  gas  pains? 

A.  Not  several.  He  told  me  he  was  suffering  from 
gas  pains. 

Q.  On  how  many  different  occasions  would  you  say, 
approximately,  your  father  had  told  you  he  was  suffering 
from  gas  pains,  that  is,  prior  to  November  14,  1942? 

A.     One  or  two. 

Q.  On  each  of  those  occasions  did  your  father  refer  to 
[102]  his  pains  as  being  indigestion?  A.     No. 

Q.  Isn't  it  a  fact  that  on  several  occasions  during  the 
year  1942,  and  prior  to  November  14,  1942,  your  father 
told  you  that  he  had  consulted  Dr.  Rosenfeld? 

A.     No. 

Q.  At  the  time  you  signed  the  application  for  the 
policy  in  suit,  did  you  know  that  your  father  w^as  taking 
medicine  ? 

A.  Well,  I  knew  he  had  a  bottle  with  him,  but  I  did 
not  know  what  it  contained. 

Q.  Did  you  ever  see  your  father  take  anything  out  of 
that  bottle  and  put  it  in  his  mouth?  A.     Yes. 

Q.     What  were  they,  tablets? 

A.  They  were  little  pills.  I  wouldn't  know  what 
they  were.     I  don't  know  what  they  contained. 

Q.  Did  you  ever  discuss  wath  your  father  what  those 
tablets  were? 

A.  Yes,  he  said  he  took  them  just  to  relieve  his  gas 
pains. 

Q.  How  many  times  would  you  say  that  your  father 
told  you  that,  in  substance,  prior  to  November  14,  1942? 

A.     Question,  please? 

Q.     Will  the  reporter  read  the  question? 

(Question  read  by  the  reporter.)   [103] 
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A.     I  don't  get  the  question. 

Q.  By  the  Court:  How  many  times  did  your  father 
tell  you  that  he  was  taking  this  medicine  for  gas  pains, 
prior  to  the  time  you  signed  the  application? 

A.     That   was   never   discussed. 

Q.  By  Mr.  Herndon:  You  said  a  moment  ago  that 
on  one  occasion  at  least  he  told  you  that  he  was  taking 
the  pills  for  gas  pains?  A.     That's  right. 

Q.  Did  he  tell  you  that  on  more  than  one  occasion 
prior  to  November  14,  1942? 

A.  Well,  after  I  seen  him  take  them  I  knew  what  he 
was  taking  them  for.     He  did  not  have  to  tell  me  again. 

Q.  How  many  times  prior  to  November  14,  1942 
would  you  say  you  observed  your  father  taking  these 
pills?  A.     Several  times. 

Q.  Did  your  father  ever  tell  you,  prior  to  November 
14,  1942,  that  Dr.  Rosenfeld  advised  him  to  cut  down  on 
his  activities  and  restrict  his  activities?  A.     No. 

Q.  Prior  to  November  14,  1942  did  your  father  ever 
discuss  with  you  what  Dr.   Rosenfeld  had  told  him? 

A.     No. 

Mr.  Herndon:  No  further  questions  at  this  time,  your 
Honor. 

0.  By  Mr.  McGinley :  Mr.  Lutz,  you  signed  the  ap- 
plication. [104]  which  is  part  1  of  the  application,  on 
November   14,   1942,  is  that  right? 

A.     About  that  time. 

Q.  And  it  was  subsequent  to  that,  and  on  November 
16,  1942,  that  your  father  appeared  before  Dr.  Waste, 
to  be  examined  for  insurance? 

Mr.  Herndon:     May  I  have  the  question  read? 
(Question  read  by  the  reporter.) 
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Mr.  Herndon:  I  object  to  that,  if  your  Honor  please, 
upon  the  ground  that  no  foundation  has  been  laid,  and 
that  it  is  leading  and  suggestive. 

The  Court :     Objection  sustained. 

Mr.  McGinley:     No  further  questions,  your  Honor. 

Mr.  Herndon :  If  your  Honor  please,  in  view  of  the 
additional  matters  of  foundation  which  have  been  received 
in  evidence  subsequent  to  the  time  that  plaintiff  previously 
offered  the  notes  of  Dr.  Rosenfeld,  which  I  believe  are 
identified  now  as  Defendants'  Exhibit  A.  we  would  again 
at  this  time  offer  those  notes  in  evidence,  particularly  by 
reason  of  the  fact  that  a  portion  of  the  notes  were  read 
into  the  record  in  response  to  questions  propounded  b> 
counsel  for  the  defendant. 

Mr.  McGinley:  The  defendants  object  to  the  notes, 
being  the  memorandum  referred  to  by  the  witness,  Dr. 
Rosenfeld,  on  direct  examination,  as  well  as  on  cross 
examination,  on  the  ground  that  they  were  used  to  refresh 
[105]  his  memory,  and  are  incompetent  to  establish  the 
truth  of  any  recitals  contained  in  the  memorandum. 

The  Court :  It  is  my  understanding  that  there  is 
nothing  contained  in  the  notes  that  has  not  already  been 
testified  to.  If  so,  it  just  clutters  up  the  record  to  put 
them  in.     The  offer  will  be  declined. 

Mr.  Herndon:  I  think  it  has  been  stipulated,  or  at 
least  understood,  your  Honor,  that  in  all  of  the  deposi- 
tions in  which  photostatic  copies  have  been  used,  it  may 
be  deemed  that  they  have  the  same  force  and  effect  as 
though  they  were  originals. 

Mr.  McGinley:  The  defendant  so  stipulates,  3^our 
Honor. 

Mr.  Herndon:     The  plaintiff  rests.    [106] 
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recalled  as  a  witness  by  and  on  behalf  of  the  defendants, 
having  been  heretofore  duly  sworn,  testified  as  follows: 

Direct   Examination 
By  Mr.  McGinley: 

Q.  Mr.  Lutz,  you  have  previously  testified  and  been 
sworn,  have  you?  A.     Yes. 

Q.  How  long  had  you  been  associated  with  your 
father  in  business,  up  until  his  death,  Mr.  Lutz? 

A.     About  15  years. 

Q.     That  is,  in  the  City  of  Los  Angeles? 

A.     Yes. 

O.     What  was  the  nature  of  your  father's  business? 

A.     Structural  steel  and  jobbing  of  steel. 

Q.     Originally  what  was  your   father's  business? 

A.     Junk  business. 

Q.     Where   was   your   father   born?  A.     Russia. 

Q.  Do  you  know  how  old  he  was  when  he  came  to  this 
country?  A.     About  13  years  old,  I  think. 

Q.  To  your  knowledge,  did  your  father  attend  any 
schools  ?  A.     No. 

Mr.  Herndon :  That  is  objected  to,  if  your  Honor 
please,  on  the  ground  that  it  is  immaterial  and  hear- 
say.  [169] 

The  Court:     Objection  sustained. 

Q.  By  Mr.  McGinley:  Will  you  describe  what  your 
duties  were  in  connection  with  your  father's  business? 

A.  Salesman,  purchasing,  general  shop  work,  and  a 
little  office  work. 

Q.  Will  you  describe  your  practice,  as  between  you 
and  your  father,  in  answering  the  correspondence  relative 
to  business  matters? 
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Mr.  Herndon:  That  is  objected  to  by  plaintiff,  if 
your  Honor  please,  upon  the  ground  it  is  wholly  im- 
material to  any  matter  in  issue  in  this  case. 

Mr.  McGinley :  As  part  of  our  defense,  your  Honor, 
we  have  alleged  that  the  deceased,  with  the  exception  of 
popular  words,  and  a  few  instances,  such  as  his  name, 
was  unable  to  read  and  write  the  English  language,  and 
this  proof  is  primarily  to  show  that  in  conducting  the 
business  of  the  deceased  that  letters  received  in  English 
and  answers  which  were  forthcoming  to  those  letters  in 
English  were  attended  to  by  the  son  and  those  who  were 
associated  with  the  father. 

Mr.  Herndon:  In  view  of  the  statement  of  counsel  of 
his  purpose,  we  add  the  further  objection  that  the  ques- 
tion is  wholly  immaterial;  that  the  question  of  whether  or 
not  the  insured  could  read  or  write  is  inmiaterial,  in  that 
under  the  law  the  contracting  party  presumptively  knows 
what  the  contract  is.  and  in  the  absence  of  reformation 
of  the  contract,  the  contract  cannot  be  so  challenged  or 
repudiated,  even  if  [170]  the  foundation  for  reformation 
were  laid,  by  proper  pleading,  still  it  would  not  be  com- 
petent so  to  do  on  any  grounds  of  unilateral  mistake. 
There  is  no  allegation  that  any  fraud  or  imposition  was 
practiced  upon  either  the  insured  or  the  defendant  and 
counter-claimant  by  plaintiff,  so  under  no  theory,  if  your 
Honor  please,  would  the  question  before  the  Court  be 
material,  nor  would  the  question  of  whether  the  insured 
could  read  or  write  be  material  to  any  issue  in  this  case. 

Mr.  McGinley:  H  your  Honor  please,  in  the  last  case 
cited  in  the  pre-trial  memorandum,  a  late  decision,  our 
Supreme  Court  has  said  that  in  viewing  insurance  con- 
tracts,   where    they    are    prepared    by    highly    specialized 
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experts,  where  their  manner  of  hancIHng  is  a  little  bit  out 
of  the  ordinary,  of  ordinary  contracts,  that  the  courts 
do  not  view  a  policy  of  insurance  in  the  same  manner  as 
they  do  the  ordinary  contract,  when  an  issue  is  raised  as 
to  its  meaning,  and  in  that  light  this  evidence  is  directed 
to  the  fact,  in  addition  to  the  ground  of  illiteracy,  in  the 
respects  which  I  have  mentioned,  that  at  the  time  the 
medical  examiner  for  the  insurance  company  made  the 
examination,  there  was  no  mention  made  to  the  decedent 
that  in  addition  to  signing  an  application  for  insurance 
he  was  also  waiving  the  benefits  of  privileged  com- 
munication. 

(Discussion.) 

The  Court:  Regardless  of  the  weight  to  be  given  the 
[171]  testimony,  and  whether  or  not  the  testimony  would 
accomplish  the  purpose,  our  courts  of  law  have  their 
hands  entirely  tied  on  a  matter  of  that  kind,  because  the 
man  in  question  has  died.  You  had  better  think  that  over 
between  now  and  2:00  o'clock.   [172] 


HARRY    LUTZ, 

resumes  the  stand  for  further 

Direct   Examination 
By  Mr.   McGinley: 

Mr.  McGinley:  If  your  Honor  please,  may  I  with- 
draw the  last  question  which  was  asked  just  before  ad- 
journment,  for  a   few  more  foundational  questions? 

The  Court:     Verv  well. 
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Q.  By  Mr.  McGinley:  I  believe  you  testified,  Mr. 
Lutz,  that  about  15  years  ago  you  went  to  work  for  your 
father  in  his  business?  A.     Yes. 

Q.  And  you  worked  continuously  from  that  time  up 
until  what  day? 

A.  September;  I  think  about  the  20th,  when  I  went 
into  the  Navy. 

Q.     September    20th    of    what    year?  A.     '43. 

Q.  You  were  in  the  Navy  from  September,  1943, 
until  what  date? 

A.     Approximately  the  20th  of  September,   1944. 

Q.     Of  1944?  A.     Yes.    [173] 

Q.  During  the  period  commencing  with  the  date  of 
your  first  working  for  your  father  in  his  business,  and 
up  until  you  went  into  the  service,  how  frequently  did 
you  see  your  father  at  your  father's  place  of  business? 

A.  About  every  day,  except  if  he  would  go  on  a  va- 
cation, something  like  that. 

O.  What  portion  of  the  working  day  during  that 
period  of  time  would  you  spend  at  your  father's  place  of 
business?  A.     From  eight  to  ten  hours  a  day. 

Q.  And  during  that  period  of  time  you  were  in  the 
same  office  as  your  father?  A.     Yes. 

Q.  Will  you  state  to  the  Court  what  you  observed, 
insofar  as  your  father  was  concerned,  with  reference  to 
answering  correspondence  relative  to  your  father's  busi- 
ness? 

Mr.  Herndon:  The  plaintiff  objects  to  the  question 
upon  the  ground  that  it  is  wholly  immaterial  what  his 
father's  practice  was  with  respect  to  the  subject  under 
inquiry. 
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The  Court:  Well,  it  may  be,  but  I  think  under  the 
Federal  rules,  there  being  no  jury,  that  I  shall  receive 
it  subject  to  a  motion  to  strike. 

A.  Well,  we  were  in  the  steel  business  in  the  later 
years,  and  buying  and  selling  plants,  and  every  time 
anything  would  come  up  as  to  any  contracts,  or  any 
reading,  we  would  have  to,  myself  or  my  brother-in-law, 
one  of  us,  would  have  to  read  this  contract  or  contracts 
to  my  father,  or  any  [174]  detail  that  had  a  certain 
thing  to  do  with  reading  or  writing  on  contracts. 

Mr.  Herndon:  The  piaintiff  movi.es  to  strike  the 
answer. 

The  Court:  Don't  bother  to  do  that  with  every  ques- 
tion.    Otherwise  we  would  never  get  through.     Go  ahead 

Q.  By  Mr.  McGinley:  Who  is  the  brother-in-law  to 
whom  you  refer?  A.     Ed  Friedman. 

Q.  Will  you  state  what  you  observed  during  the 
period  of  time  which  you  have  mentioned  being  with  your 
father  in  his  business,  of  the  acts  of  your  father  with 
reference  to  answering  correspondence  received  by  him? 

Mr.  Herndon:  I  presume,  your  Honor,  it  is  under- 
stood this  is  all  subject  to  the  same  objection? 

The  Court:  Let  it  be  stipulated  that  all  these  ques- 
tions regarding  his  illiteracy  of  the  English  language, 
are  objected  to  for  the  reasons  indicated,  and  they  are 
received  subject  to  a  motion  to  strike. 

Mr.  McGinley:     So  stipulated. 

The  Court:     You  may  answer. 

A.  We  had  to  read  and  write  everything  for  my  father, 
my  brother-in-law  and  myself. 
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Q.  By  Mr.  McGinley :  When  you  use  the  expression 
"we",  to  whom  do  you  refer? 

A.     My  brother-in-law  and  myself. 

Q.  When  you  received  the  policy  in  suit.  I  mean  the 
[175]  physical  possession  of  it,  did  you  believe  the  policy 
of  insurance  valid  and  enforcible?  A.     Yes. 

Mr.  Herndon:  If  your  Honor  please,  I  object  to  that 
question  upon  the  ground  that  it  is  immaterial. 

The  Court:     Objection  sustained. 

Q.  By  Mr.  McGinley:  Prior  to  the  delivery  to  you 
of  the  policy  in  suit,  did  you  have  a  conversation  with  Mr. 
Stanley  Leeds  relative  to  the  issuance  of  the  policy? 

A.     Yes. 

Q.     Where  did  the  conversation  take  place? 

A.     I  think  it  was  in  our  office,  2500  Santa  Fe  Avenue. 

Q.     What  was  the  approximate  date? 

A.  Well,  I  think  it  was  about  a  month  before  the 
policy  was  issued. 

Q.  Was  anyone  present  besides  yourself  and  Mr. 
Leeds  ?  A.     And  my  father. 

Q.  Without  giving  the  details  of  the  conversation  yet, 
was  the  purpose  of  procuring  the  policy  discussed? 

A.     Yes. 

Q.  Will  you  state  the  conversation,  stating  what  you 
said,  and  what  Mr.  Leeds  said?  [176] 

Mr.  Herndon:  That  is  objected  to  by  plaintiff,  if  your 
Honor  please,  upon  the  ground  that  it  is  wholly  imma- 
terial ;  that  it  is  hearsay  so  far  as  this  plaintiff  is  concerned, 
and  not  in  any  way  binding  on  the  plaintiff,  and  that  no 
proper  foundation  has  been  laid  indicating  or  tending  to 
indicate  that  it  could  be  binding  on  the  plaintiff. 
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Mr.  McGinley:  If  your  Honor  please,  one  of  the  alle- 
gations of  the  defense  of  estoppel  is  that  the  plaintiff 
insurance  company  knew  that  the  policy  in  suit  was  being 
issued  to  take  care  of  an  estate  tax  program,  and  it  is 
further  alleged  that  in  reliance  on  that  situation,  which 
was  communicated  to  the  plaintiff  company,  this  benefi- 
ciary received  a  paid-up  policy,  which  was  then  outstand- 
ing on  the  life  of  his  father,  the  net  result  being  that  had 
not  this  policy  been  issued  he  would  not  have  accepted  the 
disadvantage  of  receiving  a  paid-up  policy.  In  Mr.  Mor- 
gan's deposition,  referring  to  the  letter  of  December  8, 
1942.  the  first  paragraph  discloses  knowledge  of  the  fact 
that  the  beneficiary  had  a  tax  problem,  it  reading  as 
follows : 

"As  far  as  insurance  interest  is  concerned,  you  will 
notice  that  Mr.  Lutz,  the  proposed  insured,  now  owns  a 
considerable  line  of  life  insurance,  and  has  an  estate  tax 
problem." 

I  developed  this  morning,  in  the  examination  of  Mr. 
Morgan,  that  before  he  wrote  the  letter  of  December  8, 
1942.  he  had  discussed  the  matter  of  the  issuance  of  this 
policy  [177]  in  suit  with  Mr.  Leeds.  Now,  Mr,  Leeds 
who  was  the  party  to  this  conversation,  is  noted  on  Part  1 
of  the  application  attached  to  the  policy  in  suit,  as  the 
soliciting  agent  for  the  plaintiff  insurance  company.  While 
that  is  stepping  from  one  stone  to  another,  it  probably 
is  the  only  way  that  I  can  show  knowledge,  first  from  the 
soliciting  agent,  then  the  special  general  agent,  Mr.  Mor- 
gan, and  if  1  am  correct  in  my  position  this  morning, 
that  after  the  dei)osition  was  read,  that  would  be  notice 
confirmed  by  the  letter  to  Mr.  Morgan. 


New  England  Mutual  Life  his.  Co.,  etc.  187 

(Testimony  of  Harry  Lutz) 

The  Court:  What  difference  does  it  make  what  the 
insurance  was  secured  for? 

Mr.  McGinley:  This  difference:  I  submit,  under  the 
defense  of  estoppel  it  is  necessary  to  show  a  change  or 
prejudice  in  position.  Under  the  defense  of  waiver  it  is 
not.  Under  the  defense  of  estoppel,  if  this  insurance 
company  knew  that  this  policy  was  issued  to  take  care  of  a 
tax  problem,  and  the  beneficiary,  in  reliance  on  the 
issuance  of  the  policy,  changed  its  position,  that  is  an 
essential  fact  which  constitutes  one  of  the  elements  of 
estoppel. 

The  Court:  I  think  we  are  going  around  Robin 
Hood's  barn;  yet  it  may  be  possible  you  can  connect  it  up. 
With  that  understanding,  subject  to  a  motion  to  strike,  I 
will  permit  it. 

Mr.  McGinley :  May  I  have  the  reporter  read  the  ques- 
tion, [178]  if  your  Honor  please? 

Mr.  Herndon:  May  I  inquire,  your  Honor,  as  to  the 
time?     I  am  not  clear  as  to  the  time  of  this  conversation. 

The  Court :  I  thought  he  had  fixed  it.  When  was  this 
conversation  ? 

A.  About  a  month  or  two  before  the  policy  issued. 
Mr.  Leeds  came  into  the  office  and  set  up  our  tax  problem 
with  our  auditor,  and  at  that  time  I  was  carrying  a  $38,000 
policy  on  my  father,  and  we  just  got  a  policy  from  the 
Equitable, — two  $5,000  policies — 

The  Court:  Just  tell  what  was  said  in  words;  not 
what  was  in  your  mind.  What  was  said  in  this  con- 
versation ? 

A.  And  he  said  that  I  should  take  a  paid-up  policy 
on  this  $38,000  policy,  of  $15,000,  and  cancel  our  bal- 
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ance  of  the  policy,  and  take  a  new  policy  out  of  $13,000 

with  an  insurance  company. 

Q.  By  Mr.  McGinley:  Have  you  give  us,  as  nearly 
as  you  can  recall  at  this  time,  all  of  the  conversation  with 
Mr.  Leeds?  A.     I  think  so. 

Q.  Subsequent  to  your  receiving  the  insurance  policy 
from  the  New  England  Mutual  Life,  state  whether  you 
cancelled  and  received  a  paid-up  policy  on  the  $38,000 
policy  that  you  mentioned? 

Mr.  Herndon:     Plaintiffs  objects  on  the  same  grounds. 

The  Court:     The  objection  is  sustained.   [179] 

Mr.  McGinley:  May  I  inquire  then  of  your  Honor 
if  I  should  state  an  offer  of  proof  of  what  I  intend  to 
show? 

The  Court:  There  has  got  to  be  some  limit  to  every 
lawsuit.  You  can't  chase  all  around  Robin  Hood's  barn. 
After  all,  when  a  man  cancels  a  policy  there  is  supposed  to 
be  some  sound  reason  for  it,  and  the  fact  that  he  did  is 
not  the  important  matter,  because,  as  a  matter  of  fact, 
if  he  relied  upon  the  representations  at  the  time,  all  right; 
what  difference  does  it  make  what  happened?  What  dif- 
ference does  it  make  what  happened  last  week,  or  that  he 
happened  to  have  dinner  with  John  Doe's  wife's  sister's 
husband's  aunt?     Are  we  going  to  go  into  that  too? 

Mr.  McGinley:  No,  your  Honor,  I  had  not  intended 
to  be  that  remote.  I  want  to  show  that  on  reliance  of  the 
validity  of  this  policy  he  cancelled  and  accepted  a  paid-up 
policy  on  the  $38,000  policy,  thereby  changing  his 
position. 

May  the  record  show  that  through  this  witness  I  offer 
to  prove  that  subsequent  to  the  receipt  of  the  policy  in  suit 
this  witness  cancelled  a  $38,000  policy  under  which  he  was 
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the  beneficiary,  and  received  a  paid-up  policy  in  the  sum 
of  $15,000? 

The  Court:  May  it  be  stipulated  that  if  this  witness 
were  asked  that  question  he  would  so  answer? 

Mr.  Herndon:     Yes,  your  Honor. 

The  Court:     So  stipulated.     That  takes  care  of  that. 

Mr.  McGinley:     That  is  all.  [180] 

Cross-Examination 

Q.  By  Mr.  Herndon:  Mr.  Lutz,  referring  to  the 
conversation  to  which  you  testified  a  moment  ago,  with 
Mr.  Leeds,  in  the  office  of  the  Western  Iron  and  Metal 
Company,  at  which  you  say  your  father  was  present,  that 
was  prior  to  the  filing  of  the  application,  wasn't  it? 

A.     Yes. 

Q.  Do  you  recall  the  occasion  of  the  taking  of  your 
deposition  in  the  office  of  your  counsel  on  March  2,  of 
this  year?  A.     Yes. 

Mr.  Herndon:  May  I  state  to  counsel  for  defendants 
that  I  propose  to  show  the  witness  his  deposition,  and  ask 
him  to  read  particularly  page  5,  line  1,  to  page  6,  line  26. 
May  I  show  it  to  the  witness,  your  Honor? 

The  Court:     Yes. 

Q.  By  Mr.  Herndon :  Mr.  Lutz,  I  will  ask  you  to  read 
page  5,  line  1,  to  page  6,  line  26. 

A.     — how  long  have  you  known  Mr.  Leeds — 

Q.     No,  just  read  it  to  yourself.  A.     Yes. 

Q.  Have  you  read  all  of  the  portion  that  I  indicated 
to  you?  A.     No. 

Q.  Read  also  all  of  page  6.  Now,  if  your  Honor 
please,  for  the  purpose  of  impeachment,  and  by  virtue  of 
the    [181]    provisions   of   Rule  26(f),   Rules   of   Federal 
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Procedure,  I  should  like  to  read  from  the  deposition  of 
the  defendant  and  counterclaimant,  Harry  Lutz,  given  on 
March  2.  1945,  reading  from  page  5,  line  1,  to  page  6, 
line  26,  as  follows,  and  T  will  ask  the  witness  whether  the 
following  questions  were  asked,  and  the  following  answers 
given  by  him: 

"Q. — How  long  have  you  known  Mr.  Leeds? 


"A 

"Q 
"A 


. — About  four  years. 

. — Has  he  been  your  agent  to  place  other  insurance? 

. — Yes,  sir. 

"Q. — And  who  talked  to  Mr.  Leeds  about  this  ap- 
plication, if  you  know? 

"A. — Well,  he  usually  dopes  up  something,  and  he 
usually  brings  out  a  policy  without  you  even  asking  him  to. 

"Q. — Well,  do  you  know  what  the  procedure  was  in 
this  case? 

"A. — Well,  he  wanted  me  to  have  a  policy;  my  father 
wanted  me  to  have  a  policy  on  my  father's  life  for  my 
own  income. 

"Q. — And  what  did  you  or  your  father  do  about  it, 
so  far  as  getting  the  insurance  is  concerned? 

"A. — We  must  have  went  ahead  and  done  it,  because 
this  is  the  policy. 

"Q. — Well,  did  you  talk  to  Mr.  Leeds  about  it!* 

"A. — I  talked  over  afterwards,  I  guess  I  talked  to  him 
before,  to  dope  up  something  so  I  would  have  some 
income.  [182] 

"Q. — Do  you  recall  the  conversation? 

"A. — Only  that  we  both  talked  together,  and  he  said 
well  that  1  should  be  independent  of  the  business,  and 
should  have  some  life  insurance  on  my  father. 
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"Q. — What  did  you  say  to  him  in  response  to  that? 

"A. — I  told  him  I  thought  it  was  a  very  good  idea. 

"Q. — Was  there  any  discussion  of  estate  tax  in  your 
conversation  ? 

"A.— No. 

"Q. — And  did  you  say  anything  to  Mr.  Leeds  as  to 
whether  or  not  you  wanted  him  to  go  ahead  and  get  the 
policy  for  you? 

"A. — I  must  have.     He  went  ahead  and  got  the  policy. 

"Q- — Well,  do  you  recall  whether  or  not  you  did? 

'*A. — Well,  I  will  say  yes. 

"Q. — You  don't  recall  what  you  said  to  him? 

"A. — No,  I  don't;  not  word  for  word,  no. 

"Q. — Well,  just  the  substance  of  it. 

"A. — Well,  I  said  that  it  was  a  good  idea,  and  to  go 
ahead  and  make  up  the  policy. 

"Q. — When  did  you  next  see  the  application  after  Mr. 
Leeds  took  it,  after  you  had  signed  it? 

"A. — I  don't  think  I  seen  the  application;  I  just  saw 
the  policy. 

"Q. — When  did  you  see  the  policy? 

"A. — Well,  after  he  brought  it  down,  when  I  gave  him 
the  check  for  the  premium.  [183] 

"Q. — Do  you  recall  that  date  of  that? 

"A.— No,  I  don't. 

"Q. — And  did  you  look  at  the  policy  at  that  time? 

"A.— No,  I  don't  believe  I  did. 

"Q. — What  did  you  do  with  the  policy? 

"A. — Put  it  in  a  safe  deposit  box." 

Do  you  remember  those  questions  being  asked  you? 
A.     I  do. 
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Q.     And  were  those  answers  given  by  you? 

A.     Yes. 

Q.  Mr.  Lutz,  your  father  was  the  owner  of  the 
Western  Iron  and  Steel  Company?  A.     Yes. 

Q.  That  business  consists  of  the  processing  and  manu- 
facturing of  steel  products?  A.     Fabrication. 

Q.  Your  father  for  many  years  was  the  sole  owner 
of  that  business?  A.     Yes. 

Q.  Is  it  not  a  fact  that  during  the  calendar  year  of 
1942  the  business  of  which  your  father  was  the  owner 
made  net  sales  of  steel  products  of  approximately 
$400,000?  A.     Somewheres  about. 

O.     You  are  the  executor  of  your  father's  estate? 

A.     Yes. 

Q.  Your  father  left  an  estate  appraised  in  excess  of 
[184]  $100,000,  did  he  not?  A.     I  think  so. 

Q.  During  the  year  1942  the  profits  from  the  business 
owned  by  your  father  were  in  the  neighborhood  of 
$200,000,  were  they  not?  A.     No. 

Q.     What  were  they?  A.     Around  $100,000. 

Q.  Your  father  was  in  active  participation  in  the  con- 
duct of  the  business?  A.     Yes. 

Q.  What  duties  did  your  father  perform  in  connec- 
tion with  the  conduct  of  the  business,  during  the  year 
1942?  A.     Manager. 

Q.  And  as  manager,  what  were  his  duties?  What 
did  he  do? 

A.  To  see  that  everything  run  smooth.  He  pur- 
chased, went  out  on  deals  to  buy,  to  sell. 

Q.  Mr.  Leeds  had  been  your  agent  for  the  procure- 
ment of  other  insurance,  had  he?  A.     Myself? 

Q.     Yes.  A.     Yes. 
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Q.  With  respect  to  life  insurance  matters  you  con- 
sulted Mr.  Leeds  and  followed  his  advice  generally  in  the 
procuring  of  insurance?  [185]  A.     Yes. 

Mr.  McGinley:  If  your  Honor  please,  may  I  ask  that 
the  answer  go  out  for  the  purpose  of  objecting? 

The  Court:     Yes. 

Mr.  McGinley:  That  is  objected  to  on  the  ground  that 
by  plaintiff's  own  contract  Stanley  Leeds  was  soliciting 
agent  of  the  insurance  company,  as  shown  on  Part  1  of 
the  policy  in  suit. 

The  Court:  That  is  one  of  the  things  I  was  trying  to 
avoid.  I  think  two  wrongs  don't  make  a  right.  I  think 
I  will  let  him  answer.     The  answer  may  stand. 

Mr.  Herndon :     No  further  questions. 

The  Court:  Both  of  you  understood  that  what  I  was 
trying  to  do  was  to  save  time;  that  when  I  said  if  he 
were  asked  that  question  he  would  so  testify,  that  I  meant 
that  was  going  in  as  evidence,  subject  to  a  motion  to 
strike,  so  the  question  is  presumed  to  be  answered  just 
as  he  indicated,  that  he  did  cancel  that  policy,  and  received 
the  benefits  from  it. 

Mr.  McGinley:  I  so  understood.  May  I  have  one  or 
two  questions  ? 

The  Court:     Surely. 

Re-Direct   Examination 

Q.  By  Mr.  McGinley:  Mr.  Lutz,  counsel  has  read 
from  your  deposition,  pages  5  and  6,  relative  to  the  con- 
versation between  yourself  and  Mr.  Leeds.  I  want  to 
ask  you  if  you  [186]  had  more  than  one  conversation 
with  Mr.  Leeds  regarding  the  issuance  of  the  policy  in 
suit?  A.     Yes. 
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Q.  And  the  conversation  that  you  testified  to  on  direct 
examination,  I  believe  you  said  your  father  was  present 
when  he  mentioned  the  estate  tax  problem  ?  A.     Yes. 

Q.  And  you  had  conversations  with  Mr.  Leeds  re- 
garding the  policy  in  suit,  when  your  father  was  not 
present?  A.     Yes. 

Mr.  McGinley:     That  is  all. 

Recross-Examination 

Q.  By  Mr.  Herndon :  Mr.  Lutz,  was  the  conversation 
with  Mr.  Leeds,  at  which  your  father  was  present,  and 
concerning  which  you  testified  on  direct  examination,  prior 
or  subsequent  to  the  conversation  concerning  which  you 
testified  in  your  deposition?  A.     I  don't  know. 

The  Court:  You  don't  know?  I  do  not  understand 
the  answer. 

A.     I  don't  know  whether  it  was  before  or  after. 

Q.  You  remember  there  were  two  conversations,  one 
at  which  your  father  was  present,  and  one  at  which  he 
was  not  present?  A.     Yes,  sir. 

Q.  By  Mr.  Herndon:  Where  was  the  conversation 
had  with  [187]  Mr.  Leeds  concerning  what  you  testified 
in  your  deposition? 

A.  We  were  neighbors;  we  were  next  door  to  each 
other,  practically,  and  seen  each  other  practically  every  day. 

Q.     That  does  not  answer  my  question. 

A.     I  am  sorry. 

Q.  Where  was  the  conversation  had  concerning  which 
you  testified  in  your  deposition? 

A.     I  don't  remember  that. 

Q.  But  you  do  remember  that  such  conversation  was 
had?  A.     Yes. 
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Q.  And  it  was  at  the  conversation  testified  to  in  your 
deposition  that  you  finally  told  Mr.  Leeds  to  g"o  ahead 
and  get  the  policy  for  you?  A.     Yes. 

Q.  Then  it  is  a  fact  that  this  conversation  concerning 
which  you  testified  in  your  deposition  was  the  last  one 
that  you  had  with  Mr.  Leeds  prior  to  the  time  you  signed 
the  deposition,  is  that  true? 

A.  No,  I  said  I  don't  remember  whether  it  was  prior — 
before  or  after. 

Mr.  Herndon:     That  is  all.  [188] 


Mr.  McGinley:  If  your  Honor  please,  might  I  inquire 
as  to  your  Honor's  desires  and  suggestion  as  to  the 
manner  in  which  we  should  handle  the  motions  to  strike  ? 

The  Court:  You  can  wait  until  the  end  of  the  testi- 
mony, until  we  get  this  transcript.  You  don't  need  to 
make  it  now.  You  may  make  it  at  any  time  up  to  the 
end  of  your  case. 

Mr.  McGinley:  If  your  Honor  please,  the  plaintiff 
having  rested,  come  now  the  defendants  and  counter- 
claimant  and  move  the  court  for  an  order  of  dismissal, 
or  judgment  of  dismissal,  of  plaintiff's  complaint,  on  the 
following  grounds: 

First,  that  no  facts  have  been  proved  which  would 
entitle  plaintiff*  to  a  judgment  for  the  relief  sought  in 
[106]  the  complaint; 

2.  That  the  only  competent  testimony  to  establish  a 
prima  facie  case  for  plaintiff  is  privileged  testimony  of 
the  following  persons:  (a)  The  pharmacist,  H.  C. 
Ludden;  (b)  Dr.  Seech;  (c)  Martha  Tucker,  librarian 
at  the  Cedars  of  Lebanon  Hospital,  and  Miss  Duncan, 
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nurse  employed  at  the  Cedars  of  Lebanon  Hospital;  (d) 
Dr.  Henry  H.  Lissner;  (e)  Dr.  Maurice  H.  Rosenfeld; 
(f)  Dr.  Benning  of  the  Sansum  Clinic;  (g)  Mr.  Spinney, 
superintendent  of  records  of  the  Sansum  Clinic.  And 
the  documentary  proof  or  exhibits  which  were  offered 
and  received  subject  to  objection  on  the  grounds  stated, 
as  part  of  the  examination  of  the  witnesses  enumerated; 
(h)  Testimony  of  Mr.  Brow^n;  (i)  The  testimony  of  Mr. 
Arnold,  and  the  testimony  of  Mr.  Harris. 

3.  That  independent  of  the  testimony  which  was 
privileged,  the  testimony  of  the  witnesses  enumerated  in 
the  foregoing  ground,  is  incompetent  on  the  ground  of 
establishing  matters  referring  to  the  health  and  condition 
of  health  of  the  decedent,  Abe  Lutz,  in  that  it  is  hearsay 
as  to  the  defendant  and  counterclaimant  Harry  Lutz. 

4.  On  the  further  ground  that  the  plaintiff's  com- 
plaint, and  the  exhibits  attached  thereto,  being  notice  of 
rescission,  affirmatively  disclose  that  plaintiff  has  assumed 
a  position  of  repudiating  the  policy  in  suit  sued  upon, 
and  has  denied  all  liability  thereunder,  and,  as  a  matter 
of  law  is,  therefore,  prohibited  and  estopped  from  [107] 
claiming  the  benefits  of  the  waiver  referred  to  and  made 
part  of  the  policy  in  suit,  by  the  incorporation  of  the 
application  in  its  entirely  as  a  part  of  the  policy  sued  upon. 

5.  Upon  the  ground  that,  as  a  matter  of  law.  the 
plaintiff  is  show^n  to  have  waived  its  right  to  information 
which  is  now  claimed  to  be  material  as  it  relates  to  the 
health  and  condition  of  Abe  Lutz  under  Sees.  335  and 
336  of  the  Insurance  Code  of  the  State  of  California, 
particularly  in  that  on  the  application,  which  is  made  part 
of  the  policy  in  suit,  the  deceased,  Abe  Lutz.  furnished 
the  plaintiff  company  with  the  name  of  his  attending 
physician,  Maurice  H.  Rosenfeld,  on  November  16.  1942, 
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and  thereby  placed  at  the  disposal  of  plaintiff  company 
the  exact  source  of  information,  which  source  would  have 
disclosed  the  information  which  is  now  claimed  to  be 
material  and  withheld  from  plaintiff"  company. 

That  under  Sec.  336  the  right  to  information  of  ma- 
terial facts  was  waived  by  neglect  to  make  inquiries  as  to 
such  facts  where  they  were  distinctly  implied  in  other 
facts  in  which  information  was  communicated.  This  last 
ground,  your  Honor,  is  the  ground  which  we  respectfully 
submit  raises  a  pure  question  of  law.  If  your  Honor 
should  ride  at  this  time  that  presumptively  the  waiver 
in  the  policy  is  valid  for  the  reason  that  the  furnishing  of 
a  waiver  of  confidential  communications  by  the  deceased, 
together  with  the  name  of  the  [108]  attending  physician, 
coupled  with  the  information  that  the  decedent,  in 
August  of  1942,  had  been  examined  and  had  a  physical 
examination  by  Alaurice  H.  Rosenfeld,  which  information 
appears  on  the  application,  is  deemed  to  carry  to  the 
insurance  company  the  effect  and  knowledge  of  whatever 
information  would  have  been  disclosed  by  an  investigation 
or  statement  obtained  from  the  attending  physician. 

The  Court:  That  motion  will  be  given  consideration, 
and  will  be  decided  before  the  close  of  the  trial.  You 
may  proceed.  For  the  purpose  of  putting  on  your  proof 
you  had  better  consider  your  motion  is  denied. 

Mr.  McGinley :  May  I  ask  this,  your  Honor :  In 
view  of  the  fact  that  there  has  been  no  ruling  on  the 
question  of  privilege,  if  counsel  will  stipulate  that  I 
might   call    Dr.    Waste,   a   physician   who   consulted    Air. 
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Lutz,  without  prejudice  to  the  objections  I  have  hereto- 
fore made  upon  the  ground  of  privilege,  and  the  ground 
of  hearsay. 

Mr.  Herndon:  Your  Honor,  we  hardly  feel  that  that 
is  a  proper  request.  We  don't  know  what  counsel  has 
in  mind.  It  may  be  that  he  will  be  gaining  a  very  sub- 
stantial advantage  to  which  defendant  is  not  entitled  by 
the  procedure,  and  I  can't  quite  see  the  fairness  of  the 
request. 

Mr.  McGinley:  Your  Honor,  probably  I  should  make 
this  explanation ;  I  am  in  this  position :  I  am  now  re- 
quired to  put  on  my  defense  testimony.  I  am  doing  that 
without  the  benefit  of  a  ruling  from  your  Honor,  on  the 
matter  of  [  109]  privilege.  Now,  if  your  Honor  should 
rule  right  now  and  say  to  me:  Mr.  McGinley,  your  ob- 
jection to  privilege  is  not  sustained, — then  I  would  know 
what  my  course  would  be  to  appraise  the  testimony  that 
is  available  to  us.  Should  your  Honor  say  to  me:  Mr. 
McGinley.  1  think  your  objection  is  good, — of  course, 
that  would  indicate  another  course  to  me;  and  if  counsel 
is  unwilling  to  stipulate  I  believe  it  to  be  within  your 
Honor's  discretion  in  directing  the  order  of  proof,  that 
in  view  of  the  fact  that  there  has  been  a  reservation  of 
ruling  on  the  question  of  privilege,  that  I  should  not  be 
prejudiced  by  calling  a  witness  in  order  to  expedite  the 
trial,  in  the  absence  of  a  ruling. 

The  Court:      .So  permitted.   [110] 
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JOHN    M.    WASTE, 

a  witness  called  by  and  on  behalf  of  the  defendants'  hav- 
ing been  first  duly  sworn,  testified  as   follows: 

Direct   Examination 

Q.  By  Mr.  McGinley:  If  your  Honor  please,  I  have 
had  prepared  a  blown-up  enlarged  photograph  of  the  ap- 
plication in  suit,  because  of  its  smallness,  and  I  think  it 
would  facilitate  the  examination  of  the  witness  and  allow 
your  Honor  to  have  the  original  in  your  possession  as  I 
interrogate  him,  if  I  may  use  that  photostat,  merely  for 
illustrative  purposes. 

The  Court:     Very  well. 

Q.  By  ]Mr.  McGinley:  What  is  your  full  name, 
doctor?  A.     John  Morton  Waste. 

Q.     What  is  your  profession.'^  A.     Physician. 

Q.     How  long  have  you  been  a  practicing  physician? 

A.     Since  1910. 

Q.  And  how  long  have  you  practiced,  or  been  ad- 
mitted to  practice  your  profession  in  the  State  of  Cali- 
fornia? A.     Since  1917. 

Q.  At  the  present  time  do  you  specialize  in  any  par- 
ticular branch  of  the  profession? 

A.     Physical  examinations,  since   1927. 

Q.  And  since  1927  have  you  made  examinations  for 
any  company,  other  than  the  Equitable  Life  Insurance 
Company?    [HI]  A.     Yes,  sir. 

Q.  And  how  long  for  a  continuous  period  of  time 
have  you  been  making  examinations  of  persons  who  apply 
for  insurance?  A.     Since  1919. 

O.  Since  1919?  I  understand,  doctor,  that  all  of  that 
time  is  devoted  exclusively  to  making  examinations  on 
applications  for  insurance?  A.     Since   1927. 
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Q.     Where  do  you  have  your  office? 

A.     601  South  Hill  Street. 

Q.  Will  you  tell  the  court  just  generally  what  your 
office  consists  of  in  the  way  of  equipment  for  making 
examinations  ? 

A.  It  consists  of  a  reception  room,  two  examining 
rooms,  and  a  laboratory  for  men  and  a  separate  room  for 
women,  for  examinations, 

Q.  And  that  was  the  condition  during  the  month  of 
November,  1942?  A.     Yes,  sir. 

Q.     Did  you  know  x\be  Lutz  during  his  lifetime? 

A.     Only  through  the  acquaintance  at  examinations. 

Q.  And  when  did  you  first  become  acquainted  with 
Mr.  Lutz? 

A.     T  am  not  sure,  but  I  believe  in  1942. 

Q.  And  during  the  year  1942  did  you  make  a  physical 
[112]   examination  of  Mr.  Lutz?  A.     Yes,  sir. 

Q.     And  where  did  that  examination  take  place? 

A.     At  our  office,  601  South  Hill  Street. 

Q.  Was  that  examination  in  relation  to  an  application 
for  insurance?  A.     Yes,  sir. 

Q.     When  did  you  next  see  Mr.  Lutz? 

A.  I  have  examined  him  two  or  three  different  times. 
I  think  probably  three  times,  during  1942,  at  different 
periods  during  the  year.  That's  the  only  time  1  have 
seen  him,  on  examinations. 

Q.  In  connection  with  the  examinations  that  you  have 
referred  to,  have  you  examined  him  other  than  at  the 
office  you  have  described?  A.     No,  sir. 

Q.     You  have  not  examined  him  at  his  home? 

A.     No,  sir. 
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Q.  Directing  your  attention,  doctor,  to  the  16th  day 
of  November,  1942,  did  you  make  an  examination  of  Mr. 
Abe  Lutz  on  that  day?  A.     Yes,  sir. 

Q.     That  examination  was  conducted  where? 

A.     At  our  office,  601   South  Hill  Street. 

Q.  At  whose  request  did  you  make  the  examination 
of  Mr.  Lutz  on  November  16,  1942?  [113] 

A.     His  agent,  Mr.  Leeds. 

Q.  Had  you  received  information  that  the  examina- 
tion was  to  be  made  for  the  New  England  Mutual  Life 
Insurance  Company?  A.     Yes,  sir. 

Q.  Were  you  furnished  with  a  blank  on  the  form  of 
the  New  England  Mutual  Life  Insurance  Company? 

A.     Yes,  sir. 

Mr.  McGinley:  If  your  Honor  please,  may  I  look  at 
the  original  for  one  moment? 

The  Court:     Yes. 

Q.  By  Mr.  McGinley:  Doctor,  referring  to  the 
original  application.  Part  2.  which  is  in  evidence  here, 
would  you  state  if  that  is  the  form  which  was  furnished 
to  you  for  the  purpose  of  making  an  examination  of 
Mr.  Abe  Lutz?  A.     Yes,  sir. 

The  Court :     Give  the  exhibit  number  for  the  record. 

Mr.  McGinley:     No.  2  in  evidence. 

Q.  Will  you  kindly  examine  Exhibit  No.  2  and  state 
whether  or  not  all  of  the  writing  on  the  face  of  Part  2 
is  in  your  handwriting,  with  the  exception  of  the  sig- 
nature, Abe  Lutz?  A.     Yes. 

O.  Directing  your  attention  to  Exhibit  2,  doctor,  and 
particularly  to  Question  28:  Has  any  insurance  applied 
for  [114]  on  your  Hfe  ever  been  declined,  postponed  or 
modified  as  to  kind,  amount  or  rate?     You  will  observe  a 
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red  crayon  there.  Will  you  state  whether  that  red 
crayon  was  placed  by  you  on  the  face  of  the  policy? 

A.     No,  sir. 

Q.  Directing  your  attention  to  Question  No.  39  read- 
ing as  follows,  on  Exhibit  2 :  Have  you  ever  had  or  been 
suspected  of  having  sugar  or  albumen  in  urine?  And 
the  red  crayon  mark  which  appears  to  the  left  of  the  state- 
ment "Sugar  or  albumen  in  urine",  will  you  state  whether 
or  not  you  placed  the  red  crayon  mark  opposite  that  in- 
formation? A.     No,  sir. 

Q.  Directing  your  attention  to  four  questions  on 
Exhibit,  Questions  31,  32  and  33  and  34,  at  the  end  of 
which  appears  a  red  crayon  mark,  will  you  state  whether 
or  not  you  placed  that  red  crayon  mark  on  the  face  of  the 
application,  Exhibit  2?  A.     No,  sir. 

Q.  When  you  had  completed  your  examination  of  Mr. 
Lutz  none  of  the  red  crayon  marks,  which  I  have 
directed  your  attention  to  were  on  the  application,  as  I 
understand  it?  A.     No,  sir. 

Q.  As  you  commenced  to  examine  Mr.  Lutz,  will  yott 
describe  to  the  court  the  seating  arrangement  in  your 
office;  where  Mr.  Lutz  sat  and  where  you  sat,  and  where 
the  blank  application  rested?    [115] 

A.  I  sat  at  my  desk,  like  I  am  sitting  now.  On  the 
opposite  side  the  applicant  usually  sits.  The  application 
lies  in  front  of  me,  just  like  this  is  placed  on  the  stand 

here. 

Q.  And  what  did  you  say  to  Mr.  Lutz  as  you  com- 
menced the  examination.  Mr.  Liitc? 

A.     Do  you  mean  in  the  way  of  introduction? 

Q.     Yes.  as  nearly  as  you  can  recall. 

A.  Well,  we  usually  say  "How  do  you  do?  I  am  glad 
to  see  you  again"  something  like  that,  and  "Have  I  ever 
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examined  you  before?"  That  is  just  a  sort  of  intro- 
ductory conversation  we  have;  and  then  we  proceed  to  ask 
him  the  questions. 

Q.  Referring  to  Question  29,  and  if  you  wish,  doctor, 
with  the  court's  permission,  if  the  enlarged  photograph  is 
more  readable  on  the  board,  you  may  refer  to  that, — 
please  state  what  you  said  to  Mr.  Lutz  and  what  Mr. 
Lutz  said  to  you. 

The  Court:  It  is  my  understanding,  however,  that  we 
may  be  clear,  that  this  examination  of  this  witness,  in  so 
far  as  it  may  involve  confidential  matters  is  without 
prejudice  in  the  event  that  I  rule  there  is  a  privileged 
communication  involved  in  the  testimony  of  Dr.  Rosen- 
feld,  but  in  the  event  that  I  hold  that  there  is  no  confi- 
dential communication,  then  the  evidence  stands  as  a  part 
of  your  testimony.   [116] 

Mr.   McGinley:     That  is  right,  your  Honor. 

The  Witness:     What  is  the  question? 

The  Court:     Read  it. 

(Question  read  by  the  reporter.) 

A.  I  can  read  it  better  off  of  here  than  I  can  off  of 
there. 

The  Court :     All  right. 

A.  29:  What  illnesses,  diseases  or  injuries  have  you 
had  since  childhood?  Describe  fully?  The  answer  to 
this  do  you  want? 

Q.     Go  right  ahead, — whatever  Mr.  Lutz  said. 

A.  He  gave  me  influenza,  1918,  duration  two  weeks, 
mild  severity,  good  results.  Slight  colds  occasionally; 
none  for  two  years;  mild,  good  results.  That's  the 
answer  to  that. 
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Q.  At  this  examination  did  you  ask  Mr.  Lutz  if  he 
had  ever  applied  for  insurance  and  been  decHned? 

A.     That  question  is  Question  28. 

The  Court:  That  is  not  what  counsel  asked  you. 
Counsel  asked  you  if  you  asked  him  that  question.  You 
should  answer  yes  or  no.  A.     Yes. 

Q.  By  Mr.  McGinley:  Will  you  tell  us  what  you 
asked  Mr.  Liitz  in  that  connection,  and  what  he  said.'* 

A.  I  will  have  to  quote  my  reading  here — my  writing": 
Declined.  Equitable  Life,  a  few  years  ago.  Standard 
[117]  insurance  issuance  since.  Declined,  Equitable  Life 
a  few  years  ago.    Standard  insurance  issued  since. 

Q.  Doctor,  did  you  know-  on  November  16.  1942, 
independent  of  your  acquiring  the  information  at  this 
examination  of  Mr.  Lutz,  that  he  had  been  declined  for 
insurance  ? 

Mr.  Herndon:  That  is  objected  to,  if  your  Honor 
please,  as  being  wholly  immaterial:  no  foundation  laid: 
not  binding  on  the  plaintiflf. 

The  Court:     Objection  sustained. 

Q.  By  Mr.  McGinley :  Did  I  understand  you  to  state, 
doctor,  that  you  had,  prior  to  November  16,  1942,  made 
an  examination  of  Mr.  Lutz  for  insurance  in  the  Equit- 
able Life? 

Mr.  Herndon:  That  is  objected  to,  if  your  Honor 
please,  on  the  same  grounds,  being  wholly  immaterial;  any 
knowledge  that  the  witness  might  have  had  at  some 
previous  time  would  not  be  binding  upon  this  plaintiff. 

The  Court :     You  may  answer  yes  or  no. 

A.     What  is  the  question? 

(Question  read  by  the  reporter.) 

A.     Yes. 
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Q.  By  Air.  McGinley :  And  was  the  fact  of  that 
examination  noted  by  you  at  any  place  on  the  application 
which  you  were  preparing  for  the  New  England  Mutual 
Life  Insurance  Company? 

Mr.  Herndon:  If  your  Honor  please,  that  is  objected 
to  upon  the  ground  that  the  application  itself  is  the  best 
[118]  evidence  of  what  appears  thereon. 

The  Court:     Objection  sustained. 

Q.  By  Mr.  McGinley:  Did  you  make  use,  doctor, 
of  any  information  you  had  previously  acquired  in  examin- 
ing Mr.  Lutz,  to  fill  out  the  application,  Part  2,  in  Exhibit 
2  in  evidence?  A.     No. 

Q.  Again  directing  your  attention  to  28,  which  reads 
as  follows :  Has  insurance  applied  for  on  your  life  ever 
been  declined,  postponed  or  modified  as  to  kind,  amount  or 
rate?  I  note  the  answer:  Equitable  Life — a  few  years 
ago — standard  issue  since.  Is  that  information  that  was 
received  from  Mr.  Lutz  on  November   16,   1942? 

A.     Yes. 

Q.  Referring  to  Question  37:  Have  you  ever  had  or 
been  suspected  of  (c)  sugar  or  albumen?  Will  you  state 
what  you  said  to  Mr.  Lutz  in  that  connection,  and  what 
his  answer  was? 

A.  I  asked  him  the  question  37,  and  his  answer  was 
as  I  have  written  it  here:     Yes. 

Q.  Was  any  explanation,  other  than  the  response 
"Yes"  given  by  Mr.  Lutz,  doctor? 

A.     Not  that  I  remember. 

Q.  Now%  directing  your  attention  to  the  application, 
Plaintifl:"'s   Exhibit   No.   2,  and  to  Question  35   thereon: 
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Have  you  ever  suffered  from  nervous  strain  or  depres- 
sion?  [119]     Did  you  ask  Mr.  Lutz  that  question? 

A.     Yes. 

Q.     And  what  was  his  answer?  A.     No. 

Q.  In  the  course  of  your  examination  did  you  make 
any  tests  on  November  16,  1942  to  determine  whether  or 
not  the  answer  ''No"  given  by  Mr.  Lutz  was  true  or 
false  ? 

A.  There  is  no  way  of  determining  that  other  than 
to  test  out  his  reflexes  for  ner\^us  sensations,  and  as  far 
as  a  man  being  depressed,  I  had  no  way  to  test  that.  I 
tested  his  nervous  reflexes  and  found  them  normal. 

Q.     You  found  his  reflexes  normal? 

A.     Yes^  sir. 

Q.  Naw,  at  the  same  time,  Question  35 :  Did  you 
inquire  from  Mr.  Lutz  relative  to  palpitation  of  the 
heart?  A.     Yes,  sir. 

Q.     And  what  was  his  answer?  A.     No. 

Q.  Did  you,  as  pajrt  of  that  examination,  make  any 
test  to  determine  whether  or  not  the  answer  given  by  Mr. 
Lutz  was  true  or  false? 

Mr.  Herndon:  That  is  objected  to,  if  your  Honor 
please,  upon  the  ground  that  it  is  immaterial.  The  only 
issue  here  is  whether  or  not  the  insured  truthfully 
answered  the  questions  in  the  application.  Unless  there 
is  a  background  showing  that  the  answer  had  been  truth- 
fully given  by  [120]  the  insured  to  the  medical  examiner, 
the  witness  here  was  purely  in  misconduct  to  negligently 
fail  properly  to  record  the  answer.  Any  other  examina- 
tions or  any  other  knowledge  that  the  witness  might  have 
had  or  acquired  in  any  way  whatsoever  would  not  be 
binding  on  the  plaintiff  under  the  authorities. 
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The  Court:  Let  me  see  the  appHcation.  Read  the 
question. 

(Question  read  by  the  reporter.) 

The  Court:  Well,  if  the  answer  to  that  question  were 
No,  that  will  be  the  end  of  it;  if  it  were  Yes,  then,  of 
course,  it  might  involve  the  integrity  of  the  witness.  It 
might  be  good  impeacliment,  but  you  can't  impeach  your 
own  witness. 

The  Witness:  Your  Honor,  may  I  explain  a  little  bit 
about  these  examinations? 

The  Court:     Certainly. 

A.  This  first  page  here  that  we  are  discussing  now  is 
the  history  as  given  to  us  by  the  applicant.  These  are 
his  statements  to  me  when  I  asked  him  the  questions. 

The  Court:  Let  us  modify  that  question  in  order  that 
it  be  within  the  proprieties  in  connection  with  Question 
35,  Subdivision  (f)  :  Palpitation  of  heart.  Did  you 
make  any  independent  examination? 

A.  May  I  explain  what  I  wanted  to  say  a  moment 
ago?     Yes,  I  did.  but  not  at  this  time.    [121] 

Q.  I  particularly  said  in  connection  with  that  par- 
ticular question,  did  you  make  any  examination,  or  did 
you  simply  take  his  statement? 

A.     Do  you  mean  did  I  do  it  at  that  time,  or  later? 

Q.     Yes. 

A.  Later,  after  we  did  this,  we  took  him  in  the  office, 
and  we  examined  him. 

Q.  That  is  a  dififerent  thing  entirely.  But,  here  you 
simply  took  his  answer  down,  without  at  that  time  making 
any  independent  investigation,  or  previously  having  made 
an  independent  investigation?  A.     Yes. 

The  Court :     The  answer  then  would  be  No. 
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Q.  By  Mr.  McGinley:  Now,  on  the  same  day, 
November  16,  1942,  and  before  you  had  completed  with 
the  physical  examination  of  Mr.  Lutz,  did  you  make  an 
independent  test  relative  to  palpitation  of  the  heart? 

A.     Yes. 

Q.  And  that  examination  was  in  the  clinical  part  of 
your  office  establishment,  at  the  address  given? 

A.     Yes. 

Q.  Will  }ou  tell  the  court  what  examination  or  test 
you  made  relative  to  palpitation  of  the  heart,  and  what 
your  findings  were? 

A.  We  listened  to  his  heart  with  our  stethescope;  we 
feel  the  impulse,  and  we  percuss  it  for  enlargement,  and 
fl22]  count  the  heart  beats;  whether  they  are  regular 
or  irregular. 

Q.  What  were  your  findings  on  November  16,  1942, 
relative  to  the  condition  with  respect  to  the  palpitation 
of  the  heart  of  Abe  Lutz? 

A.     No  abnormal  findings,  if  I  remember. 

Q.  Can  you  refresh  your  memory  by  referring  to  the 
medical  report  which  is  on  the  reverse  side  of  Plaintifif's 
Exhibit  No.  2,  relative  to  the  tests  made  by  you  con- 
cerning palpitation  of  the  heart? 

A.  Heart  or  blood  vessels. — Any  evidence  of  past  or 
present  diseases  of?     Answer:     Heart  or  blood  vessels, 

no. 

Q.  And  that  notation  that  you  just  read  is  from  the 
medical  report  that  you  made  to  the  plaintiflf,  insurance 
company,  following  your  examination  of  Mr.  Lutz  on 
November   16,   1942?  A.     Yes. 

Q.  Again  referring  to  Plaintiff's  Exhibit  2.  Question 
35,  and   that   portion    (g)    which   refers   to  shortness  of 
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breath,  may  I  ask  you,  doctor,  if,  on  November  16,  1942, 
you  made  an  independent  test  in  the  clinical  part  of  your 
offices  to  determine  the  condition  of  Abe  Lutz  with 
respect  to  shortness  of  breath?  A.     Yes. 

Q.  And  will  you  tell  the  court  what  you  did  in  making 
that  examination  or  test,  and  what  your  findings  were? 

A.  That  test  was  made  by  listening  to  the  lungs, 
count-  [123]  ing  his  respiration,  and  having  him  breath 
deeply  and  inhale  and  exhale.  My  answer  to  that  is: 
Lungs  or  respiratory  tract,  any  evidence  or  past  or  present 
disease? — My  answer  is:     No. 

Q.  And  having  in  mind,  doctor,  the  age  of  Abe  Lutz 
on  November  16,  1942,  as  being  64,  were  your  findings 
in  regard  to  shortness  of  breath  in  your  opinion  normal? 

A.     Yes. 

Q.  Again  referring  to  Question  35,  and  that  portion 
opposite  the  letter  (h)  Pain  or  pressure  in  chest?  Will 
you  state  whether  on  November  16,  1942  you  made  an 
independent  test  as  part  of  the  examination  of  Mr.  Lutz 
with  reference  to  pain  or  pressure  in  chest? 

A.  There  is  no  real  test  or  examination  that  we  can 
give  to  tell  whether  a  man  has  got  pain  in  his  chest  or 
not,  unless  he  tells  us  himself. 

The  Court:     In  other  words,  the  answer  is  No. 

A.     No. 

The  Court:     That  is  subjective  matter. 

Q.  By  Mr.  McGinley:  Referring  to  the  division  (e) 
of  Question  35:  Dizziness  and  fainting  spells?  Will 
you  please  tell  us,  doctor,  on  November  16,  1942,  whether 
you  made  an  examination  of  Abe  Lutz  with  reference  to 
dizziness  or  fainting  spells? 

A.  We  always  have  them  stand  and  close  their  eyes, 
and  see  whether  they  sway  or  not.     Looking  at  a  person 
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you  can  [124]  tell  whether  he  is  fainting  or  not.  The 
answer  is  No. 

Q.  On  November  16,  1942.  what  were  your  findings 
with  regard  to  Abe  Lutz  in  respect  to  dizziness  or  faint- 
ing spells?  A.     No  is  the  answer. 

Q.  By  the  Court:  Now,  doctor,  you  don't  mean  to 
say  just  because  he  didn't  faint  while  you  had  him  stand- 
ing with  his  eyes  closed,  that  you  can  tell  anything  as  to 
whether  he  had  had  fainting  or  dizzy  spells  in  the  past, 
can  you? 

A.  No,  that  is  not  the  question  he  put  to  me,  I  don't 
believe. 

Q.     What  does  the  question  state  there?     Read  it. 

A.     This  is  his  answer. 

Q.     Read  the  question. 

A.  It  says :  Have  you  ever  suffered  from  dizziness 
or  fainting  spells?     I  asked  him  the  question. 

Q.  The  question  is.  Did  you  make  any  objective  test 
to  determine  the  correctness  of  the  answer  "No"  to  that?* 

A.  Examination  of  his  heart  and  pulse  and  blood 
pressure  would  indicate  at  that  time  he  wasn't  fainting, 
if  that  is  what  you  mean. 

Q.     I  am  asking  you  what  you  mean. 

A.  I  couldn't  tell  by  examining  a  man  now  if  I  found 
his  pulse  normal  and  his  blood  pressure  normal  and  his 
heart  normal,  whether  he  had  fainted  before. 

Q.  Exactly.  In  other  words,  by  your  answer  you 
mean  [125  J  that  the  only  test  is  to  determine  whether  at 
that  particular  time  he  had  any  dizziness  or  fainting? 

A.     That's  right. 

Q.  But  you  did  not  make  a  test  to  determine  whether 
it  happened  in  the  past?  A.     No,   I  did  not. 
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Q.  By  Mr.  McGinley:  On  November  16,  1942,  did 
you  make  a  blood  pressure  test,  doctor? 

A.     Yes,  sir. 

Q.  Did  you  report  your  tindini^s  to  the  plaintiff  com- 
pany in  that  connection? 

A.  It  is  all  on  the  back;  his  answer  and  my  iindings 
on  this. 

Q.  What  was  the  blood  pressure  of  Mr.  Lutz  on 
November  16,  1942? 

A.     Systolic  pressure,  134;  diastolic,  84-78. 

Q.  Having  in  mind  the  age  of  Mr.  Lutz  on  November 
16,  1942.  in  your  opinion  did  his  condition  indicate  a 
normal   state   of   health?  A.     Yes,    sir. 

Q.  And  in  your  opinion  did  these  tests  indicate  that 
Mr.  Lutz  was  in  a  good  state  of  health? 

A.  They  indicated  that  his  blood  pressure  was  normal 
and  his  arteries  apparently  were  normal,  as  far  as  the 
blood  pressure  is  concerned. 

Q.  On  November  16.  1942,  in  making  the  examina- 
tion [126]  relative  to  the  heart  and  chest,  did  Mr.  Lutz 
bare  his  chest?  A.     Yes. 

Q.  Tell  the  court  what  was  done  in  making  that 
examination  to  determine  the  condition  of  Mr.  Lutz'  heart, 
on  November  16,   1942? 

A.  I  examined  him  wdth  our  stethescope  to  see  if  there 
are  any  murmurs.  We  percussed  his  heart,  to  see  if 
there  is  any  enlargement;  we  span  the  impulse  of  his 
heart,  to  see  if  it  is  within  the  normal  range;  we  also 
listen  to  the  heart  beat. 

Q.  What  findings  with  reference  to  the  heart  did  you 
make  on  November  16,  1942,  as  part  of  the  examination? 

A.     Heart  and  blood  vessels  normal.    . 


212  Harry  Liitz  ct  al.,  etc.  vs. 

(Testimony  of  John  M.  Waste) 

Q.  And  having  in  mind  that  Mr.  Lutz  was  64  years 
of  age,  is  it  your  opinion  that  his  condition  of  health  was 
good? 

A.  ^'es;  it  appeared  to  me  that  his  health  was  good  at 
that  time. 

Q.  In  your  medical  report,  I  notice  that  a  Romberg 
test  was  given  Mr.  Lutz  on  November  16,  1942. 

A.     Yes,  sir. 

Q.  What  purpose  did  you  have  in  mind  in  giving  the 
Romberg  test? 

A.  The  Romberg  test  is  a  test  where  the  patient  stands 
in  front  of  you.  or  the  applicant,  closes  his  eyes  and  you 
watch  to  see  whether  he  sways  one  way  or  the  other,  or 
not,  to  test  his  equilibrium.  That  is  indicative,  swaying 
from  [127]  one  sidq  to  the  other,  or  a  positive  Romberg, 
is  indicative  of  some  unusual  nerve  involvement  of  his 
spinal  cord  or  central  nervous  system.    That  was  negative. 

Q.     The  results  of  the  Romberg  test  were  negative? 

A.     Negative,  yes. 

Q.  I  notice  in  the  medical  report  that  was  furnished 
to  plaintiff  insurance  company  that  you  note  the  expansion 
and  depression  of  the  chest  on  respiration,  is  that  right, 
doctor?  A.     Inspiration  and  expiration. 

Q.  What  purj)ose  did  \'ou  have  in  mind  in  making 
that  test? 

A.  To  test  the  lung  capacity  of  the  applicant,  as  to 
whether  or  not  he  had  full  inspiration  or  whether  or  not 
it  would  indicate — in  other  words,  a  slight  inspiration,  a 
slight  difference  between  the  two  would  indicate  probably 
some  lung  involvement,  but  when  he  has  a  full  inspiration 
and  a  normal  expiration,  with  a  difference  between  the 
two,  we  will  say  from  two  and  a  half  to  four  inches, 
then  \\Q  would  consider  that  his  lung  capacity  is  normal. 
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Q.  Is  that  the  condition  that  in  your  opinion  Mr. 
Lutz  was  in  on  November  16,  1942,  that  is,  being  normal 
for  his  age? 

A.  Inspiration  41;  expiration  37/2,  which  indicates  a 
normal  respiratory  movement. 

(Short  recess.)   [128] 

Q.  By  Mr.  McGinley:  Doctor,  again  referring  to 
Question  35,  subdivision  (d):  Overwork,  to  which  an 
answer  No  is  noted.  Can  you  refresh  your  memory 
from  this  application,  and  give  us  the  substance  of  the 
conversation  you  had  with  Mr.  Lutz  about  overwork? 

A.  Well,  I  asked  him  these  questions,  and  asked  him  if 
he  had  been  overworked,  and  he  said  No. 

Q.  And  the  manner  in  which  you  stated  the  question, 
is  that  the  way  you  put  it  to  him,  Dr.  Waste? 

A.  Yes.  I  asked  him  if  he  had  suffered  from  over- 
work. 

Q.  And  with  regard  to  subdivision  (b)  to  Question 
35,  will  you  state  how  you  put  the  question  of  Mr.  Lutz 
with  reference  to  insomnia? 

A.  I  asked  him  if  he  slept  well.  He  said  Yes.  That 
answer  would  be  No  for  insomnia. 

Q.  On  November  16,  1942,  when  you  made  this 
examination,  did  you  have  a  conversation  with  Mr.  Lutz 
about  indigestion?  A.     I  asked  him  that  question. 

O.  As  nearly  as  you  can  recall  what  did  you  say, 
doctor,  to  Mr.  Lutz  about  indigestion? 

A.  I  asked  him  if  he  had  ever  suffered  from  indi- 
gestion or  had  any  pains  in  his  stomach  or  bowels,  and 
the  answer  was  No. 

Q.  Doctor,  in  noting  the  No  answer  to  the  various 
subdivisions  of  Question  35,  you  did  not  put  down  the 
entire  answer  of  Mr.  Lutz,  did  you?  [129] 
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Mr.  Herndon:  If  your  Honor  please,  that  is  objected 
to  on  the  ground  that  the  application  itself  shows  what 
was  placed  thereon. 

The  Court:  I  think  so.  He  has  answered  as  to  each 
question  categorically,  and  this  is  just  self-evident. 

Q.  By  Mr.  McGinley :  In  regard  to  Question  32,  Dr. 
Waste,  which  is  as  follows :  In  the  last  two  years  how 
much  has  your  weight  increased?  And  then  a  blank 
space.  Then  the  word  Decreased.  Will  you  state  the 
manner  in  which  you  asked  that  question,  and  the  full 
response  of  Mr.  Lutz? 

A.  We  asked  him  if  his  weight — if  he  had  gained  in 
weight  or  lost  weight  within  the  last  two  years,  and  his 
answer  was  a  decrease  of  about  15  pounds. 

Q.     Is  that  all  he  said? 

A.  I  don't  remember  of  his  saying  anything  else. 
There  is  an  explanation  to  that  in  Question  71. 

Q.     What  question  was  that? 

A.     71,  on  confidential  information. 

Q.  You  are  referring  now  to  the  medical  report  to 
the  insurance  company?  A.     Yes. 

Q.  Does  the  explanation  that  you  are  about  to  give 
refer  to  information  given  to  you  by  Mr.  Lutz  on  Novem- 
ber 16,  1942? 

A.  That  is  possibly  his  conversation  leading  up  to  his 
[130]  answer  of  a  decrease  of  15  pounds. 

Q.     What  was  the  conversation  in  that  respect,  doctor? 

A.  I  would  have  to  quote  my  answer  from  the  be- 
ginning. I  can  read  that  again  to  you :  A  change  in 
weight  gradual.  Last  summer  realized  he  was  getting 
too  heavy  so  began  cutting  his  diet,  and  doing  a  little 
more    active    work.     No    change    in     weight     for     three 
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months.     He    looks    well. — That's    my    comment    to    that 
remark. 

Q.  Doctor,  can  you  state  whether  you  recall  his  giv- 
ing any  reason  as  to  why  he  was  too  heavy  on  November 
16,  1942? 

A.  I  believ  I  discussed  it  with  him  a  little  bit.  I  did 
not  write  it  down,  because  I  thought  it  was  immaterial. 
I  believe  he  had  taken  a  trip  east,  or  on  a  vacation,  or 
something,  and  he  had  rested  a  great  deal,  and  he  had 
had  a  lot  of  good  meals,  and  came  back  with  a  few 
pounds  more  than  he  should  have  weighed,  or  he  thought 
he  should  have  weighed,  and  I  think  this  is  the  reduction 
back  to  normal,  probably  to  take  off  the  weight  he  had 
gained  on  his  trip.  I  believe  that  is  the  conversation  I 
had  with  him. 

Q.     Did  you  make  a  urine  test?  A.     Yes. 

Q.     For  sugar  or  albumen,  on  November  16,  1942? 

A.     Yes. 

Q.  Will  you  tell  the  court,  as  nearly  as  you  can  recall, 
and  if  it  is  necessary,  doctor,  to  refresh  your  memory 
from  anything  that  appears  in  the  document  before  you, 
the  full  [131]  conversation  you  had  with  the  decedent 
relative  to  sugar  or  albumen  in  the  urine? 

A.  We  asked  him  that  question.  That  is  one  of  the 
questions  here,  if  he  ever  had  albumen  or  sugar  in  his 
urine.  The  answer  that  he  gave  to  that  was  Yes.  We 
analyzed  it  ourselves,  but  on  this  examination  at  this 
time  I  did  not  find  any  sugar.  Specific  gravity  of  urine 
1018.  That  is  considered  normal.  [132]  Albumen,  none; 
sugar,  none.  That  was  on  our  chemical  analysis,  in  our 
laboratory. 
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Q.  Have  you  given  us,  as  nearly  as  you  can  recall, 
everything  that  was  said  by  the  decedent  relative  to  the 
urine  test? 

A.  Well,  Mr.  Lutz  had  had  a  history  of  diabetes,  and 
had  been  rejected  from  life  insurance  on  account  of  hav- 
ing sugar  in  his  urine,  on  previous  examinations,  and 
naturally  I  knew  that  and  I  probably  discussed  that  with 
him  a  little  bit.  That  might  have  been  some  of  my  con- 
versation at  that  time,  because  I  had  examined  him  sev- 
eral times  before  this.  I  think  you  can  find  that  record 
probably. 

Q.  Will  you  state  whether  the  deceased  told  you  that 
he  had  had  a  urine  test  made  by  Dr.  Maurice  H.  Rosen- 
feld?  A.     Yes,  sir. 

Q.  What  did  he  say  with  reference  to  Dr.  Maurice  H. 
Rosenfeld   on   November    16,    1942? 

A.  That  question  is  answered  in  44:  Dr.  Maurice 
H.  Rosenfeld.  August,  1942.  This  is  what  he  told  me; 
physical  examination  and  blood  sugar  determination.  Re- 
port which  was  normal. 

Q.  Did  the  deceased  tell  you  that  the  blood  sugar  test 
was  normal,  or  did  you  arrive  at  that  conclusion  from 
your  own  analysis  of  the  urine  specimen? 

A.  I  hadn't  made  the  examination  of  the  urine  at 
this  time.  That  came  later.  That  was  the  report  that 
he  told  me  [133]  it  was  normal. 

The  Court:     Is  that  your  handwriting? 

A.  That's  my  handwriting,  but  this  is  on  the  history 
side. 

Q.     His  address,  1908  Wilshire  Boulevard? 

A.     Yes. 

Q.     Did  you  just  fail  to  put  in  "Wilshire  Boulevard''? 

A.     That's  right. 
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Q.  You  did  not  make  an  error ;  you  just  failed  to  put 
in  "Wilshire  Boulevard"?  A.     I  omitted  it,  yes. 

Q.  By  Mr.  McGinley:  At  the  time  you  made  the 
examination  of  Mr.  Lutz  on  November  16,  1942,  state 
whether  you  knew  that  Maurice  H.  Rosenfeld  was  a  heart 
specialist,  doctor? 

Mr.  Herndon:  1  object  to  that  as  immaterial;  no 
foundation  laid,  and  not  binding  on  the  plaintiff. 

The  Court:     Objection  sustained. 

Q.  By  Mr.  McGinley:  Have  you  give  us,  doctor, 
the  conversation  as  best  you  can  remember,  with  Abe 
Lutz,  relative  of  his  having  seen  Dr.  Maurice  H. 
Rosenfeld?  A.     Yes,  as  nearly  as  I  remember. 

Q.  The  court  has  suggested  that  the  full  address  of 
the  doctor  was  not  listed  on  your  item  44.  Does  that 
refresh  your  memory  as  to  whether  or  not  Mr.  Lutz  said 
that  he  had  consulted  Dr.  Maurice  H.  Rosenfeld  at  1908 
Wilshire  Boulevard?  [134] 

A.  No,  that's  the  office  address  of  the  doctor  he 
consulted. 

Q.  From  whom  did  you  get  the  office  address  of  Dr. 
Maurice  H.  Rosenfeld? 

A.     I  knew  it.     That's  where  his  office  was. 

Q.  And  you  note  under  44.  special  information: 
Physical  examination  and  blood  sugar  determination. 

A.     Yes. 

Q.  Will  you  state  whether  there  were  two  items  of 
information  given  to  you  by  the  deceased?  A.     Yes. 

Q.     They  were — 

A.  Physical  examination  and  blood  sugar  determina- 
tion. Blood  sugar  determination  is  a  laboratory  test,  and 
it   is   really   not   considered   a   physical   examination. 
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Q.     I  did  not  get  the  last  remark,  doctor. 

A.  Physical  examination.  I  understood  from  him 
that  he  had  a  physical  examination  by  the  doctor,  and  also 
had  a  blood  sugar  determination  test. 

Q.  When  Mr.  Lutz  said  that  he  had  a  physical 
examination,  did  he  tell  you  when  he  had  that  examina- 
tion? 

A.  I  got  the  date  August,  1942.  That  was  tlie  best 
he  could  remember,  I  guess. 

The  Court :  That  was  the  date  of  both  the  blood  sugar 
test  and  the  physical  examination?  A.     Yes,  sir.  [135] 

Q.  By  Mr.  McGinley:  Wlien  the  deceased  said  that 
he  had  a  physical  examination  by  Dr.  Maurice  H.  Rosen- 
feld  in  August,  1942,  did  you  inquire  from  the  deceased 
the  details  of  the  physical  examination? 

A.  He  said  he  had  a  general  physical  examination, 
checked  his  heart,  blood  pressure,  and  listened  to  his  chest, 
which  is  understood  usually  when  you  say  a  physical 
examination. 

Q.  Now  at  that  time,  Dr.  Waste,  when  he  said  that  he 
had  had  his  heart  checked  and  a  physical  examination  by 
Dr.  Maurice  H.  Rosenfeld,  did  he  tell  you  what  Dr. 
Rosenfeld  had  said?  A.     No,  sir. 

Q.  And  did  you  ask  him  what  Dr.  Rosenfeld  had 
found  with  reference  to  his  general  physical  condition 
and  his  heart? 

A.  I  asked  him  what  was  the  result  of  the  examina- 
tion, and  he  said  the  report  was  normal. 

Q.  And  you  understood  that  as  referring  both  to  the 
blood  sugar  determination  test  as  well  as  the  general 
physical  examination?  A.     Yes,   sir. 

Q.  In  noting  the  special  information  under  question 
44,  did  you  ask  Mr.  Lutz  when  he  was  last  consulted  by 
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Dr.   Rosenfeld,  or  the  times  that  he  had  been  consulted 
by  Dr.  Rosenfeld?  [136]  A.     1  have  August.  1942. 

Q.  Did  that  refresh  your  memory,  doctor,  as  to 
whether  you  asked  the  deceased  when  he  last  had  seen 
Dr.  Rosenfeld,  or  if  he  had  had  a  number  of  consulta- 
tions with  Dr.  Rosenfeld? 

A.  I  believe  this  was  the  last  time  that  he  had  con- 
sulted a  doctor. 

Q.  And  that  was  the  purpose  of  your  making  the 
written  memorial:  Dr.  Maurice  H.  Rosenfeld,  August, 
1942?  A.     That's  right. 

Q.  What  was  the  weight  of  the  deceased  on  Novem- 
ber 16,  1942?  A.     180  pounds. 

Q.  In  making  the  medical  report  to  the  plaintiff  com- 
pany, following  the  examination  of  Mr.  Lutz  on  Novem- 
ber 16,  1942,  did  you  make  any  recommendations  as  to 
Mr.  Lutz  in  your  opinion  being  an  insurable  risk? 

Mr.  Herndon:  If  your  Honor  please,  that  is  objected 
to  upon  the  ground  that  the  report  of  the  medical  ex- 
aminer speaks  for  itself. 

The  Court:     Objection  sustained. 

Q.  By  Mr.  McGinley:  In  your  opinion,  doctor,  on 
November  16,  1942,  having  in  mind  the  age  of  the  de- 
ceased, was  he  an  insurable  risk  for  insurance? 

A.     Yes. 

Q.  In  making  the  medical  report  to  the  plaintiff  com- 
pany, following  your  examination,  did  you  rely  on  any 
[137]  examination  you  had  acquired  prior  to  November 
16,  1942,  with  reference  to  the  health  and  condition  of 
the  deceased? 

Mr.  Herndon:  That  is  objected  to,  if  your  Honor 
please,  as  being  immaterial.     The  only  material  matter  is 
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what  the  examination — what  the  answers  were  of  the 
insured,  and  what  the  report  of  the  medical  examiner  was 
as  made  to  the  plaintiff. 

Mr.  McGinley:  If  I  may  state  my  purpose:  In  the 
medical  report  that  was  forwarded  to  the  plaintiff  com- 
pany, in  the  space  provided  for  Comments,  the  opinion 
of  the  doctor  regarding  this  risk,  he  recites  the  fact  that 
the  deceased  had  recently  been  either  examined  or  granted 
a  policy  in  the  Equitable  Life,  and  the  purpose  of  my 
question  is  to  show  that  in  making  that  statement  in  the 
medical  report  to  the  plaintiff  company,  of  necessity  it 
would  refer  to  the  examination  that  the  doctor  had  made 
in  connection  with  that  statement. 

The  Court:     Will  you  read  the  question,  Mr.  Reporter? 

(Question  read  by  the  reporter.) 

A.     No. 

Mr.   McGinley :     That  answers  that. 

Q.  Referring  to  the  medical  report,  and  particularly 
to  the  recital  that  the  applicant  had  been  granted  a  policy, 
does  that  refresh  your  memory  as  to  whether  you  based 
your  report  to  the  plaintiff  company  on  information  that 
had  been  acquired  prior  to  November  16,  1942?   [138] 

A.     I  answered  that. 

The  Court:  Hasn't  he  already  answered  that  ques- 
tion? He  says  that  he  got  the  information  on  that  day: 
in  other  words.  Mr.  Lutz  told  him  he  had  been  accepted 
by  the  Equitable,  and  he  put  it  in  the  report.  He  said 
he  did  not  base  it  on  anything  other  than  what  he  acquired 
at  the  time  of  this  examination,  is  that  correct? 

A.  Yes.  sir.  He  gave  me  that  statement  on  the 
history  side. 


New  England  Mutual  Life  Ins.  Co.,  etc.         221 
(Testimony  of  John  M.  Waste) 

Q.  By  Mr.  McGinley:  Doctor,  how  long  in  the 
matter  of  time,  did  your  examination  of  Mr.  Lutz  take, 
on  November  16,  1942? 

A.  The  average  is  about  a  half  an  hour,  for  the 
physical  examination. 

Q.  And  it  would  be  your  judgment  that  that  ex- 
amination lasted  that  long? 

A.     About  a  half  an  hour,  yes,  sir. 

Q.  Does  that  include  the  answering  of  questions  as 
well  as  the  clinical  examination  that  you  made.  Doctor? 

A.     Yes,  sir. 

Q.  After  you  had  completed  interrogating  the  de- 
ceased, wall  you  describe  what  you  did  with  Plaintiff's 
Exhibit  2,  being  the  application.  Part  2? 

A.     Do  you  mean  after  we  had  finished  the  history? 

Q.     Yes. 

A.  I  think  I  told  you  that;  examined  the  heart,  and 
[139]  the  taking  of  his  respiration. 

Q.  After  you  had  finished  that,  Doctor?  I  did  not 
make  my  question  clear. 

A.  After  I  had  examined  him,  and  checked  his  respira- 
tion, we  palpitate  his  stomach,  usually  feel  to  see  if  he 
has  got  any  tumorous  masses,  tender  spots,  and  we  test 
his  reflexes  and  look  over,  for  deformities,  the  bones, 
spine,  and  look  at  his  mouth  usually  to  see  if  he  has  an 
inflamed  throat.  We  usually  find  by  talking  to  him 
whether  he  is  deaf  or  not,  before  we  are  through  the 
examination,  and  we  examine  his  eyes,  his  vision.  T 
believe  he  wore  glasses,  and  he  had  a  normal  correction. 
I  believe  he  said,  in  his  eyes.  We  examined  him,  to  look 
to  see  if  we  can  find  anything  abnormally  wrong  with 
him,  so  we  can  report  it  in  our  confidential  information 
on  the  back  of  our  medical  report. 
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Q.  The  medical  report,  which  is  on  the  reverse  side 
of  the  application,  that  is  not  exhibited  to  the  applicant, 
is  that  right,  doctor?  A.     No,  sir. 

Q.  That  is  something  that  is  confidential,  between 
yourself,  as  examining  physician,  and  the  home  ofiice  of 
the  plaintiff  company?  A.     Yes,  sir. 

Q.  Will  you  describe  to  the  court  the  manner  in 
which  you  handed  the  application  to  the  deceased  to  obtain 
his  signature?  [140] 

A.  After  we  have  completed  all  the  questions  that  we 
usually  ask  him  if  that  is  all  his  history  he  has,  and  if 
they  say  yes,  that  is  all;  if  they  say  no,  then  we  add  it. 
Then  we  turn  this  around,  and  ask  him  if  he  will  sign 
this  now.  on  his  history;  we  turn  it  around  like  this. 
He  has  the  privilege  of  looking  it  over,  and  then  signs  it. 

Q.  What  was  done  in  this  case,  doctor,  was  the 
routine  that  you  have  just  described,  which  you  followed 
with  reference  to  obtaining  the  signature  of  Mr.   Lutz? 

A.     Yes,  sir. 

Q.  Is  there  any  portion  of  the  application,  part  2, 
Plaintiff's  Exhibit  2  in  evidence,  which  you  would  use, 
on  November  16th,  to  note  the  source  of  information  to 
the  answer  given  in  35? 

A.     Repeat  that  again,  please? 

Q.     Kindly  read  it. 

(Question  read  by  the  reporter.) 

Mr.  Herndon:  That  is  objected  to.  your  Honor,  upon 
the  ground  that  it  is  unintelligible. 

The  Witness:     T  can't  understand  the  question. 

The  Court:     Objection  sustained. 

Mr.  McGinley:     That  is  all  the  examination. 
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Cross-Examination 

Q.  By  Mr.  Herndon:  Is  it  not  a  fact,  Dr.  Waste, 
that  a  man  may  suffer  from  a  serious  disease  of  the 
heart  and  the  circulatory  system,  which  will  not  be  dis- 
closed by  an  ordinary  |141]  physical  examination  such 
as  you  state  you  made  in  the  case  of  Mr.  Lutz? 

A.  I  don't  understand  what  you  mean  by  serious. 
There  are  so  many  different  kinds  of  heart  condition. 

Q.  I  will  ask  it  this  way:  Is  it  not  a  fact,  Dr. 
Waste,  that  a  patient  may  have  arteriosclerosis,  and  that 
disease  will  not  be  disclosed  by  subjective  manifestations 
observable  on  such  examination  as  you  state  you  made 
in  the  case  of  Mr.  Lutz? 

A.  Do  you  mean  regarding  the  heart  alone,  in  that 
examination  ? 

Q.     Yes.  A.     Will  you  state  it  again  now? 

Q.     Will  you  read  the  question,  Mr.  Reporter? 

(Question  read  by  the  reporter.) 

Mr.  Herndon:  May  I  amend  the  question?  I  mean 
objective,  instead  of  subjective. 

A.     Read  the  question. 

(Question  read  as  follows:  Is  it  not  a  fact.  Dr. 
Waste,  that  a  patient  may  have  arteriosclerosis,  and  that 
disease  will  not  be  disclosed  by  objective  manifestations 
observable  on  such  examination  as  you  state  you  made 
in  the  case  of  Mr.  Lutz?) 

The  Court:  Do  you  mean  a  single  examination?  Just 
one  examination? 

Mr.  Herndon:     Yes.   [142] 

A.     Might  not  be  revealed? 

Q.     That's  right.  A.     Yes. 

Q.  Is  it  not  true.  Dr.  Waste,  that  a  patient  may  be 
suffering  from  angina  pectoris,  and  yet  a  doctor  on  mak- 
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ing  such  an  examination  as  you  state  you  made  in  the 
case  of  Mr.  Lutz  will  not  find  the  existence  of  that  dis- 
ease by  objective  manifestations?  A.     Yes. 

Q.  Doctor,  assuming-  that  a  patient  suffered  from 
dizziness  and  vertigo  in  January  of  1937,  to  such  an 
extent  that  the  patient  was  unable  to  arise  from  his  bed; 
that  in  January,  1937,  the  patient  was  found  to  have 
ruptures  of  the  small  vessels  in  the  posterior  portion  of 
the  eye;  that  on  June  1,  1942.  the  patient  complained  of 
having  suffered  pain  in  the  chest;  that  again,  in  August, 
1942,  the  patient  had  suffered  from  pain  in  the  chest, 
and  that  on  two  occasions  during  the  period  between 
January  1,  1942  and  November  1,  1942,  the  patient  had 
suffered  gas  pains, — would  you  say  that  such  patient  was 
in  good  health  and  an  insurable  risk? 

Mr.  McGinley:  That  question,  your  Honor,  is  ob- 
jected to  upon  the  following  grounds:  First,  it  is  not 
proper  cross  examination;  secondly,  it  is  a  hypothetical 
question  which  assumes  facts  not  in  evidence,  in  that  the 
recital  of  the  basis  for  that  hypothet  is  based  upon  tes- 
timony which  has  been  previously  objected  to  as  being 
privileged  and  hearsay.   1 143] 

The  Court :  As  I  have  said  many  times  before,  the 
question  does  not  need  to  contain  all  the  elements.  It 
seems  to  me  it  is  proper  cross  examination,  because  of 
the  scope  of  the  direct  examination.  You  asked  the  wit- 
ness if  the  man  was  in  good  health;  you  asked  him 
whether  at  that  time  he  was  an  insurable  risk.  Now,  on 
cross  examination,  he  is  asking  him  in  effect,  if  he  would 
have  been  in  good  health,  or  a  good  insurable  risk,  if 
these  other  things  had  been  ])resent.     You  may  answer. 

A.     I  want  you  to  say  it  again. 
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Q.  By  Mr.  Herndon:  Will  you  read  the  question, 
Mr.  Reporter? 

(Question  read  by  the  reporter.) 

A.     No. 

Q.  By  the  Court:  If  the  patient  had  told  you  these 
things  as  part  of  his  history,  or  any  part  of  them,  would 
you  have  written  them  down  on  the  chart  as  part  of  your 
comment?     Would  you  have  made  a  note  of  them? 

A.     Yes,  sir. 

Q.  By  Mr.  Herndon :  Assume,  Doctor,  that  a  patient 
had  suffered  from  dizziness  and  vertigo  in  January  of 
1937,  to  an  extent  that  he  was  unable  to  arise  from  his 
bed;  that  in  June  of  1942  the  patient  consulted  a  phy- 
sician, complaining  of  pain  in  the  chest,  and  that  on  the 
occasion  of  such  consultation,  and  after  making  an  ex- 
amination, including  the  taking  of  an  electrocardiogram, 
the  physician  prescribed  [144]  nitroglycerine;  that  in 
July  of  the  same  year,  1942,  the  patient  was  again  ex- 
amined by  a  physician,  and  as  a  part  of  the  examination 
an  electrocardiogram  was  taken ;  that  in  August  of  1942, 
after  examination  was  made  by  the  same  doctor,  at  that 
time  the  patient  complained  of  ha\ing  suffered  pain  in  the 
chest,  and  was  advised  to  continue  to  take  nitroglycerine 
tablets. — would  it  be  your  opinion  that  such  patient  would 
be  considered  an  insurable  risk  in  November  of  1942? 

Mr.  McGinley :  That  question,  your  Honor,  is  objected 
to  on  the  ground  that  the  hypothetical  question  assumes 
facts  not  in  evidence,  in  that  the  facts  assumed  as  a 
basis  for  the  hypothet.  at  this  stage,  is  a  privileged  com- 
munication, and  constitutes  hearsay  as  far  as  the  counter- 
claimant  is  concerned. 
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The  Court:  We  will  take  the  evidence  subject  to  a 
motion  to  strike,  pending  the  ruling  on  that  particular 
question.     Is  that  your  understanding? 

Mr.  McGinley:     Yes,  your  Honor. 

The  Court :  The  ruling  will  be  the  same.  Vou  may 
answer. 

A.     Would  he  be  considered  a  good  risk,  did  you  say? 

Mr.  Herndon :     Yes. 

A.     No. 

Q.  When  you  expressed  the  opinion,  in  response  to  a 
question  by  counsel  for  the  defendant,  that  Mr.  Lutz 
was  in  good  health  on  November  16.  1942,  you  based  that 
opinion  [145]  entirely,  did  you  not,  upon  your  examina- 
tion on  that  date,  and  the  history  related  to  you  by  Mr. 
Lutz?  A.     Yes. 

Q.  In  the  course  of  your  examination  of  Mr.  Lutz, 
on  November  16,  1942,  did  you  test  his  eyes? 

The  Court:  I  don't  know  that  that  is  quite  an  intel- 
ligible question.  He  said  that  he  tested  his  eyes  for 
vision,  but  do  you  mean  did  he  make  an  examination  of 
them  with  an  instrument  to  determine  what  the  condition 
was  as  to  blood  clots,  and  so  forth? 

Mr.  Herndon:  I  intended  to  ask  him  if  he  tested  his 
visual  acuity,  your  Honor. 

The  Court:     He  can  answer  that  easily. 

A.     What  date  was  that? 

The  Court:  The  date  of  the  insurance  examination, 
on  November  16,  1942. 

A.  I  probably  did.  I  have  answered  that  question: 
Eye  or  middle  car  diseases?  None.  I  apparently  tested 
his  vision. 
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Q.  By  Mr.  Herndon :  Isn't  it  a  fact.  Dr.  Waste,  that 
you  tested  Mr.  Lutz's  eyes  on  November  16,  1942,  making 
use  of  the  Snelling  and  Jaeger  test  charts? 

A.  I  believe  I  did.  I  knew  he  wore  glasses.  I  be- 
lieve I  checked  his  vision  with  glasses  to  be  20/20,  cor- 
rected with  glasses. 

Mr.  Herndon:  May  I  show  this  to  counsel,  your 
Honor?  [146] 

Q.  I  have  shown  counsel,  and  I  now  show  the  wit- 
ness a  card  with  the  statement  at  the  bottom:  Jaeger's 
test  types,  and  I  will  ask  you  whether  or  not  you  recall 
using  this  chart  which  I  now  hand  you,  in  making  your 
test  of  Mr.  Lutz's  eyes  on  November  16,  1942? 

A.  Yes;  we  have  a  Httle  different  form,  but  it  is 
the  same  test. 

Q.  On  the  card  that  you  used  in  the  case  of  Mr. 
Lutz  were  all  of  the  same  printing? 

A.  Not  quite  so  fine.  We  run  from  about  No.  3,  we 
call  it,  3  to  10.  It  is  about  that  same  size  as  the  fine 
print  on  those  forms. 

Q.  The  card  that  you  used  in  the  case  of  Mr.  Lutz 
had  on  it  the  printing  the  size  of  Nos.  3  to  10? 

A.  Yes,  sir,  about  that.  That's  a  little  card  they  put 
out,  I  suppose,  to  carry  around  with  you.  I  don't  know. 
We  have  a  big  chart  that  we  have  them  read. 

Q.  Tell  us,  using  the  card  which  I  have  handed  you 
for  illustration,  how  you  tested  Mr.  Lutz's  eyes  with 
that  card. 

A.  We  just  hold  it  in  front  of  him,  or  let  him  hold 
it,  and  he  tells  us  which  one  of  these  letters  or  numbers 
of  the  type  that  he  can  see. 
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Q.  Did  you  ask  the  patient,  or  did  you  ask  Mr.  Lutz 
to  read  any  of  the  writing  appearing  on  the  card? 

A.  Asked  him  what  letter  that  is,  and  what  letter 
that  [147]  is. 

Q.  What  were  your  conclusions  as  to  his  vision,  after 
having  made  the  test? 

A,  I  concluded  he  could  see  letters  of  normal  read- 
ing size. 

Mr.  Herndon :  At  this  time,  if  your  Honor  please,  I 
will  offer  in  evidence  the  chart. 

The  Court:  Tt  may  be  received  to  explain  the  testi- 
mony of  this  witness. 

The  Clerk :     Plaintiff's  Exhibit  28. 

The  Court:     Any  further  questions? 

Mr.  Herndon:     No  further  questions,  your  Honor. 

The  Court:     Any  further  redirect? 

Mr.  McGinley:     Nothing  further.  [148] 


HOWARD  L.  HARRIS, 

a  witness  called  by  and  on  behalf  of  plaintiff,  being  tirst 
duly  sworn,  testified  as  follows: 

The  Clerk:     You  may  state  your  name,  please. 

A.     Howard   L.   Harris. 

Direct  Examination 

Q.  By  Mr.  Herndon :  Where  do  you  reside,  Mr. 
Harris?  A.     T  live  in  San  Marino,  California. 

Q.     By  whom  are  you  employed? 

A.  The  Equitable  Life  Assurance  Society  of  the 
United  States. 

Q.     In  what  capacity  are  you  employed? 

A.     As  a  claim  investigator. 
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Q.  How  long  have  you  been  employed  in  that  capa- 
city? A.     Since  August  1,  1942. 

Q.  In  the  course  of  your  employment  did  you  ever 
have  occasion  to  investigate  the  case  of  Abe  Lutz  with 
respect  to  the  cause  of  his  death?  A.     I  did,  yes. 

Q.  I  will  now  show  you  Plaintiff's  Exhibit  No.  1 1 . 
and  ask  you  whether  or  not  you  have  previously  seen  that 
document?  A.     "^'es,  I  have. 

Q,  Did  you  ever  have  that  document  in  your  posses- 
sion? A.     Yes,  I  did. 

Q.     From  whom  did  you  receive  it?    [15] 

A.  These  documents,  authorizations,  are  sent  to  us  in 
the  claim  department  through  the  cashier's  office. 

Q.  Did  you,  in  the  course  of  your  investigation  inter- 
view Dr.  Maurice  H.  Rosenfeld?  A.     I  did,  yes. 

Q.  Will  you  state  whether  or  not  you  exhibited  to 
Dr.  Rosenfeld  Plaintiff's  Exhibit  No.  11  at  the  time  you 
consulted  him? 

A.  Yes.  I  did,  I  presented  an  authorization  to  Dr. 
Rosenfeld. 

Q.  Do  you  know  whether  or  not  it  was  Plaintiff's 
Exhibit  No.  11,  or  whether  it  was  a  document  containing 
the  same  material?  A.     I  don't  know. 

Q.  Do  you  remember  by  whom  it  was  purported  to  be 
signed?  A.     By  Harry  Lutz. 

Q.  Will  you  state  the  substance  of  what  was  said  in 
the  course  of  your  interview  with  Dr.  Rosenfeld? 

Mr.  McGinley :  H  your  Honor  please,  the  defendants 
object  to  the  conversation  between  Dr.  Rosenfeld  and  this 
gentleman  on  the  following  grounds:  First,  that  such 
testimony  would  be  hearsay,  and  not  part  of  the  res 
gestae,  and  therefore,  not  binding  on  the  defendant  Harry 
Lutz;  secondly,  there  has  been  no  foundation  laid  that 
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would  make  competent  the  disclosure  of  testimony  from 
Dr.  Rosenfeld  for  [16J  the  reason  that  it  affirmatively 
appears  during  the  time  in  question  Dr.  Rosenfeld  was  a 
physician,  and  the  deceased,  Abe  Lutz,  was  his  patient, 
and  under  Sec.  1881,  sub  4  of  the  California  Code  of 
Civil  Procedure,  such  testimony  would  be  incompetent  and 
privileged;  third,  the  purported  authorization  has  not  been 
shown  to  be  binding  on  the  deceased,  Abe  Lutz,  in  that 
the  privilege  under  Sec.  1881,  sub  4,  is  personal  to  the 
patient,  and  the  foundation  laid  as  far  as  it  goes  purports 
to  show  a  waiver  by  Harry  Lutz,  son  of  the  deceased, 
and,  lastly,  there  has  been  no  proper  foundation  showing 
that  this  witness  is  acquainted  or  familiar  with  the  signa- 
ture of  Harry  Lutz,  and  also,  if  I  may  add  this,  your 
Honor,  it  appears  from  the  exhibit  for  identification, 
the  purported  waiver  authorizing  the  disclosure  of  the 
information  from  Dr.  Rosenfeld  is  a  limited,  and  not  a 
general,  waiver,  and  is  directed  to  the  Equitable  Life  In- 
surance Company,  and  not  to  the  New  England  Mutual 
Life  Insurance  Company,  the  plaintiff  in  this  action. 

Mr.  Herndon :  I  am  concerned  with  one  element  of  the 
objection  primarily,  at  this  time,  your  Honor,  and  I 
wonder  if  I  might  properly  ask  counsel  if  it  will  be  stipu- 
lated that  the  signature  of  Harry  Lutz,  whether  the  pur- 
ported signature  of  Harry  Lutz  on  the  authorization. 
Plaintiff's  Exhibit  No.  11,  is  genuine,  or  whether  it  will 
be  necessary  to  call  Mr.  Harry  Lutz  to  ascertain  that 
preliminary  fact. 

The  Court:     You  may  ask  him.    (17] 

Mr.  McGinley:  May  I  show  this  to  Mr.  Lutz,  who  is 
in  court?  If  he  says  it  is  his  signature  I  will  so  stipulate. 
In  response  to  counsel's  request,  your  Honor,  the  defend- 
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ant  stipulates  that  the  signature  appearing  on  Exhibit  No. 
11  for  identification  is  the  signature  of  Harry  Lutz. 

Mr.  Herndon :  May  I  ask  one  or  two  questions  pre- 
liminary- to  the  question  now  pending.^ 

Q.  Will  you  state  whetlier  or  not  you  left  a  copy  of 
an  authorization  containing  material  which  is  contained  in 
Plaintiff's  Exhibit  No.  11  at  the  Cedars  of  Lebanon  Hos- 
pital ? 

A.  I  left  an  authorization  there.  If  I  can  see  it  to 
refresh  my  memory? 

Q.  Now,  I  show  you  Plaintiff's  Exhibit  No.  11,  and  I 
will  ask  you  whether  or  not  that  appears  to  be  identical 
with  the  document  which  you  left  at  the  Cedars  of 
Lebanon  Hospital?  A.     Yes,  sir.  , 

]\Ir.  Herndon:  The  plaintiff  will  now  subjnit  to  your 
Honor's  ruling  on  the  previous  question. 

The  Court:  May  I  see  the  document,  please?  How 
are  you  going  to  get  around  the  hearsay  phase  of  this 
matter  ? 

Mr.  Herndon :  The  sole  purpose  of  the  offer  of  evi- 
dence, your  Honor,  is  simply  this :  To  show  that  with 
the  authorization  signed  by  the  defendant  and  counter- 
claimant,  Harry  Lutz,  waiving  privileged,  this  witness 
went  to  Dr.  Rosenfeld  and  to  the  Cedars  of  Lebanon  Hos- 
pital, and  was  given  all  of  the  [18]  information  which  is 
now  claimed  to  be  privileged.  The  materiality  of  it,  as 
we  view  it,  is  established. 

(Discussion.) 

The  Court:  Will  you  be  willing  to  stipulate  that 
Harry  Lutz,  the  son  of  the  decedent,  and  beneficiary 
under  the  policy  in  suit,  signed  and  delivered  this  waiver 
to  the  representative  of  the  Equitable  Life  Insurance 
Company  on  or  about  June  7,  1944? 
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Mr.  McGinley:     Yes,  your  Honor,  I  so  stipulate. 

The  Court:  With  that  stipulation  it  may  be  received 
for  what  it  is  worth.  Clearly,  the  information  that  he 
gained  from  Dr.  Rosenfeld  would  be  hearsay,  and  would 
not  be  binding  on  the  defendant. 

Mr.  Herndon :  I  think  this  inquiry  could  be  very 
largely  shortened,  your  Honor,  by  a  stipulation  that  this 
witness  would  testify  that  he  went  to  Dr.  Rosenfeld's 
office,  and  that  Dr.  Rosenfeld  did  disclose  to  him  the  fact 
that  he  was  consulted  by  the  insured,  and  treated  him, 
and  revealed  in  a  general  way  the  matters  to  which  the 
doctor  has  testified;  not  all  of  the  matters,  but  he  revealed 
certain  of  the  matters,  and  his  diagnosis,  and  he  also  re- 
vealed to  this  witness  the  fact  that  he  had  taken  electro- 
cardiograms ;  and  that  substantially  would  be  what  the 
witness  would  testify  the  doctor  told  him. 

The  Court:  I  don't  imagine  the  defendant  would  enter 
into  such  stipulation.  1  would  not  ask  him  to,  but  it 
seems  [19]  to  me,  as  far  as  we  can  go  would  be  to  state 
that  information  was  actually  given  by  Dr.  Rosenfeld  to 
the  witness  under  this  waiver.  Would  you  stipulate  that 
far? 

Mr.  McGinley:  Yes,  your  Honor,  I  will  stipulate  to 
that. 

The  Court :  That  is  as  far  as  we  can  go.  The 
stipulation  will  be  received. 

Mr.  McGinley:  May  I  address  the  court?  May  I  ask 
counsel,  so  as  to  obviate  further  interrogation  of  this  wit- 
ness, if  he  would  be  willing  to  stipulate  to  these  facts: 
That  the  adjuster,  Mr.  Harris,  for  the  Equitable  Life  In- 
surance C(jnipany,  obtained  the  authorization  which  has 
just  been  referred  to,  in  connection  with  the  claim  of 
Harry  Lutz,  in  a  policy  of  insurance,  in  which  he  was 
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named  beneficiary,  and  the  Equitable  Life  Insurance  Com- 
pany was  the  insurer,  and  that  pursuant  to  investigation 
made  by  this  gentleman  the  policy,  the  full  amount  of  the 
policy,  was  paid? 

The  Court:  You  think  that  over  while  we  take  a  five 
minute  recess. 

(Short  recess.) 

Mr.  Herndon:  We  would  respectfully  decline  from 
the  proposed  stipulation,  if  your  Honor  please. 

The  Court:     Very  well. 

Q.  By  Mr.  Herndon:  Mr.  Harris,  will  you  state  the 
substance  of  what  w^as  told  you  by  Dr.  Rosenfeld  on  the 
occasion  that  you  went  to  his  office,  as  you  have  pre- 
viously [20]  testified? 

Mr.  McGinley:  If  your  Honor  please,  the  conversa- 
tion is  objected  to,  or  the  substance  of  the  conversation  is 
objected  to,  upon  the  ground  that  it  is  hearsay,  and  not 
binding  on  the  defendant;  two,  that  it  calls  for  the  dis- 
closure of  information  which  would  be  privileged  under 
Sec.  1881  of  the  Code  of  Civil  Procedure,  sub  4;  there- 
fore, it  is  incompetent;  and  that  it  affirmatively  appears 
that  Dr.  Rosenfeld  at  the  time  in  question  was  a  physi- 
cian of  Harry  Lutz,  and  that  he  was  the  patient,  and  such 
information  as  is  called  for  by  the  question,  being  infor- 
mation pursuant  to  a  limited  waiver  as  distinguished  from 
a  general  waiver,  is  incompetent,  under  Sec.  1881,  sub- 
division 4. 

The  Court:  The  objection  will  be  sustained.  It  is 
clearly  hearsay.  If  it  is  done  for  the  purpose  of  im- 
peachment, one  canot  impeach  their  own  witness;  other- 
wise it  would  be  merely  cumulative.  There  is  nothing  to 
show  this  witness  would  testify  any  differently  than  the 
witness  Dr.  Rosenfeld  testified. 
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Mr.  Herndon:  It  is  offered  for  the  sole  purpose,  your 
Honor,  of  proving  that  the  information  was  communi- 
cated; not  to  prove  it  is  true. 

The  Court:  I  understand  that  has  already  been  ad- 
mitted by  counsel  for  the  defendants. 

Mr.  Herndon :     I  thought  counsel  declined  to  stipulate. 

The  Court:     No,  he  admitted  it,  I  understand.  |21] 

Mr.  McGinley:  Yes,  your  Honor,  for  the  purposes 
stated  by  the  court,  I  stipulated. 

Q.  By  Mr.  Herndon:  State  whether  or  not  you  were 
shown  the  records  at  the  Cedars  of  Lebanon  Hospital, 
which  I  now  show  you.  being  Plaintiff's  Exhibit  No.  8. 

Mr.  McGinley:  May  I  urge  the  same  objection,  your 
Honor,  and  on  the  further  ground  that  it  would  be  im- 
material in  view  of  the  stipulation. 

The  Court:  I  think  it  is  conceded  that  he  was  shown 
it,  by  the  stipulation.     Is  that  not  true? 

Mr.  McGinley:  Yes,  your  Honor,  for  the  purposes 
stated. 

Mr.  Herndon :  Then  I  will  withdraw  the  question.  In 
conferring  with  my  associate,  your  Honor,  the  question  is 
in  our  minds  whether  the  stipulation  is  broad  enough  to 
include  the  fact  that  Dr.  Rosenfeld  did  disclose  to  this 
witness  that  he  had  made  certain  examinations,  and  the 
substance  of  his  declarations.  In  other  words,  it  is  of  no 
avail  to  us  to  stipulate  that  he  told  him  something,  unless 
the  stipulation  is  broad  enough  to  show  that  the  doctor 
disclosed  to  the  witness  matters  relating  to  the  health  of 
the  insured;  that  is  to  say,  some  of  the  matters  here  at 
least  claimed  to  be  privileged. 

The  Court:  It  is  my  understanding  of  the  admission 
that  naturally  the  doctor  did  disclose  his  findings  with 
regard  to  the  patient.  What  the  actual  statement  was, 
would  be  hearsay,  is  that  not  correct?  [22] 
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Mr.  AIcGinley:  Yes,  your  Honor;  my  basic  objection 
is  that  anything  that  Dr.  Rosenfeld  would  say  would  be 
hearsay  as  to  Harry  Lutz,  in  this  suit. 

The  Court:     That  is  right. 

Mr.  Herndon:  V^ery  well;  if  counsel's  understanding 
of  the  stipulation  is  that  your  Honor  has  indicated,  we 
are  satished,  and  counsel  may  cross  examine. 

Cross-Examination 

O.  By  Mr.  McGinley:  Mr.  Harris,  how  long  have 
you  been  employed  by  the  Equitable  Life  Insurance 
Company?  A.     Since  August  1,  1942. 

Q.  Since  August  1,  1942?  Will  you  please  tell  us 
what  your  duties  have  been? 

A.  I  am  a  claim  investigator,  handling  the  general 
checking  of  disability  claims,  accident  and  health  claims, 
investigating  on  death  claims,  and  working  on  disap- 
pearance cases. 

Q.  Part  of  your  duties  pertain  to  the  investigation  of 
death  claims,  I  understand?  A.     Yes,  sir. 

Q.  When  was  the  matter  of.  the  claim  of  Abe  Lutz 
referred  to  your  attention? 

A.     May  I  refer  to  my  file? 

The  Court:  Anything  that  you  have,  any  memoran- 
dum of  what  happened  at  the  time  of  the  occurrence,  you 
may  refer  to  it.    [23] 

A.  June  7,  1944,  I  received  the  first  communication 
from  our  home  office. 

O.  By  Mr.  McGinley:  Pursuant  to  that  communica- 
tion from  your  home  office  did  you  procure,  through  the 
Equitable  Life  Insurance  Company,  an  authorization  from 
Harr\'  Lutz  to  investigate  the  claim  made  on  account  of 
the  death  of  his  father? 
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A.     I  never  did  procure  the  authorization. 

Q.  You  were  handed  it  by  some  other  person  in  the 
organization?  A.     That's  right. 

O.  And  the  document  that  you  were  handed  was  the 
authorization  dated  June  7.   1944? 

A.     I  did  not  understand  that. 

The  Court:  The  document  that  you  were  handed  is 
Exhibit   11?  A.     Yes,  sir. 

O.  By  Mr.  McGinley :  Can  you  refresh  your  memory 
from  your  file,  Mr.  Harris,  and  give  us  the  date  of  the 
Equitable  Life  policy,  under  which  Harry  Lutz  was 
named  beneficiary? 

Mr.  Herndon :  If  your  Honor  please,  I  object  to  that 
upon  the  ground  that  it  is  immaterial,  and  has  no  bearing 
on  any  issue  here.  It  is  beyond  the  scope  of  the  direct 
examination,  and,  therefore,  is  immaterial. 

The  Court :  It  seems  to  me  that  that  is  so.  I  don't 
think  it  would  be  proper  cross  examination  to  go  into  the 
[24]  policy  if  it  were  not  within  the  scope  of  the  direct 
examination. 

Mr.  McGinley:  The  authorization  dated  June  7.  1944, 
your  Honor,  has  been  admitted  subject  to  the  stipulation 
that  is  in  the  record.  The  stipulation  is  that  it  contains 
the  original  signature  of  Harry  Lutz.  If  this  witness 
knows,  I  want  to  show  the  circumstances  under  which 
the  authorization  was  obtained. 

The  Court :  He  says  he  didn't  get  it,  so  he  doesn't 
know  anything  about  it.  As  I  understand  it,  you  know 
nothing  about  the  circumstances  under  which  it  was  ob- 
tained? A.     That's  right. 

The  Court :  That  was  the  reason  for  the  sustaining 
of  the  objection. 
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Q.  By  Mr.  McGinley:  Did  you  exhibit  the  original 
authorization  dated  June  7,  1944,  to  Dr.  Rosenfeld? 

A.  I  beheve,  sir,  there  were  three  authorizations  of 
this  type,  the  same  type  of  authorization. 

Q.     Were  they  all  originals,  Mr.  Harris? 

A.     Yes,  sir. 

Q.  Did  you  leave  an  original  authorization  with  Dr. 
Rosenfeld?  A.     Yes,  sir. 

Q.  Was  there  an  original  authorization  retained  in 
your  file?  A.     No,  sir.   [25] 

Q.  What  did  you  do  with  the  other  three  authoriza- 
tions ? 

The  Court:     The  other  two? 

Q.     By  Mr.  McGinley:     The  other  two;  pardon  me. 

A.  One  of  the  other  authorizations  was  presented  to 
Dr.  Rosenfeld  for  countersignature,  or  confirming  signa- 
ture, and  presented  to  the  Cedars  of  Lebanon  Hospital, 
where  it  is  still  on  file  with  the  chart,  I  presume.  The 
third  one  was  presented  to  the  Sansum  Clinic,  or  the 
Cottage  Hospital,  Santa  Barbara. 

Q.  On  what  date  did  you  complete  the  investigation 
made  for  the  Equitable  Life  Insurance  Company? 

A.     My  last  report  is  dated  August  4,  1944. 

Q.  And,  Mr.  Harris,  do  I  summarize  fairly  the  dis- 
charge of  your  duties  in  connection  with  this  authoriza- 
tion, when  I  say  that  everything  that  you  did  in  connection 
with  the  investigation  of  the  health  of  Abe  Lutz,  deceased, 
was  done  in  connection  with  the  claim  being  made  for  the 
proceeds  of  the  policy  with  the  Equitable  Life  Insurance 
Company,  by  which  you  were  employed?  A.     Yes. 

Mr.   McGinley:     That  is  all,   your  Honor. 

The    Court:     Any    further    questions? 

Mr.  Herndon:     No  further  questions.  [26] 
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PAUL   M.   ARNOLD, 

a  witness  called  by  and  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 

A.     Paul  M.  Arnold. 

Direct   Examination 

Q.  By  Mr.  Herndon:  Where  do  you  reside,  Mr. 
Arnold?  A.     Los  Angeles. 

Q.     What  is  your  business  or  occupation? 

A.     Insurance  inspector  and  investigator. 

Q.     By  whom  are  you  employed? 

A.     The  Retail  Credit  Company. 

Q.     How  long  have  you  been  so  employed? 

A.     Since  May  1,  1926. 

Q.  Did  you  ever  have  occasion  to  investigate  the  case 
of  Abe  Lutz?  A.     Yes,  sir,  I  did. 

Q.     When  was  that? 

A.     It  was  the  last  week  in  June,  1944. 

Q.  Do  you  know  by  whom  you  were  employed  to  make 
that  investigation?  A.     Yes,  I  do. 

Q.     By  whom? 

A.  The  New  England  Mutual  Life  Insurance  Com- 
pany of  Boston,  Massachusetts. 

Q.  In  connection  with  your  investigation,  Mr.  Arnold, 
[27]  were  you  given  any  authorization  purporting  to  bear 
the  signature  of  Harry  Lutz?  A.     I  was. 

Q.  May  I  see  the  exhibit?  I  will  show  you  exhibit, 
PlaintiflF's  Exhibit  No.  9,  and  ask  you  if  that  appears  to 
be  one  of  the  authorizations  that  you  stated  you  had? 

A.     It  does. 

Q.     From  whom  did  you  receive  that  authorization? 

A.  I  did  not  obtain  that  myself.  As  I  remember  it, 
that  came  from  our  company. 
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Mr.  Herndon:     May  1  show  this  to  counsel? 

Mr.  McGinley:     May  I  show  this  to  Mr.  Lutz? 

The  Court :     Surely. 

Mr.  McGinley:  The  defendants  will  stipulate  that  the 
signature  of  Harry  Lutz,  appearing  on  the  document, 
dated  June  blank,   1944,  is  the  signature  of  Harry  Lutz. 

Mr.  Herndon :  I  will  ask  to  have  the  document  marked 
for  identification. 

The  Court :     It  may  be  received  and  so  marked. 

The  Clerk:     Defendants'  No.  20. 

Q.  By  Mr.  Herndon:  After  the  receipt  of  this  au- 
thorization, will  you  state  what  you  did  in  connection  with 
your  investigation? 

A.  I  contacted  Dr.  Rosenfeld,  as  the  first  step,  and 
the  Cedars  of  Lebanon  Hospital. 

Q.  Did  you  exhibit  any  authorization  to  Dr.  Rosen- 
feld [28]  in  connection  with  your  conference  with  him? 

A.     I  did. 

Q.  Did  you  exhibit  one  of  these  authorizations  to  any- 
one at  the  Cedars  of  Lebanon  Hospital? 

A.     Yes,  I  did. 

Q.  I  will  now  show  you  Plaintifif's  Exhibit  No.  20  for 
identification,  and  ask  you  whether  that  appears  to  be 
identical  with  one  of  the  authorizations  that  you  had  at 
the  time  you  made  your  investigation?  A.     It  does. 

Mr.  Herndon:  At  this  time,  we  will  oflfer  Plaintifif's 
Exhibit  No.  20  for  identification  in  evidence. 

Mr.  McGinley:  If  your  Honor  please,  the  defendant 
objects  to  the  document  on  the  same  grounds  that  were 
urged  in  the  objection  to  the  document  on  the  testimony 
of  Mr.  Harris,  and  I  would  be  willing  to  stipulate  that 
the  same  ruling  applies,  your  Honor. 
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The  Court :  Very  well ;  the  same  ruling.  It  may  be 
received.  This  is  the  document  that  you  delivered  to  Dr. 
Rosenfeld.  and  also  to  the  Cedars  of  Lebanon  Hospital? 

A.     Yes,   sir. 

The  Court :     Exhibit  20. 

Q.     By  Mr.  Herndon :     Do  you  recall  having  left  one 
of  these  authorizations  at  the  Cedars  of  Lebanon? 
A.     Yes,  sir. 

Q.  Do  you  recall  whether  or  not  you  left  your  card 
[29 J  with  the  person  in  charge  of  the  records  at  the 
Cedars  of  Lebanon  Hospital? 

A.     I  might  have:  I  don't  recall. 

Mr.  Herndon:  I  wonder,  your  Honor,  if  time  might 
not  be  saved  by  entering  into  the  same  stipulation  with 
respect  to  the  substance  of  the  conversation  between  this 
witness  and  Dr.  Rosenfeld.  that  was  entered  into  in 
respect  to  the  witness  Harris  and  his  conversation. 

The  Court:  I  think  we  might  have  the  same  stipula- 
tion. My  understanding  of  the  stipulation  is  that  he  in- 
terviewed Dr.  Rosenfeld,  and  that  Dr.  Rosenfeld  answered 
his  questions  with  regard  to  the  decedent's  health  and 
condition.     May  it  be  so  stipulated? 

Mr.  McGinley:     So  stipulated,  your  Honor. 

The  Court:  It  is  my  \iew  that  you  can't  go  into  that, 
because  it  is  hearsay,  and  not  impeachment. 

Mr.  Herndon:     That  is  all.  vour  Honor. 
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Cross-Examination 

Q.  By  Mr.  McGinley:  Mr.  Arnold,  are  you  reg- 
ularly employed  by  the  Xevv  England  Mutual  Life  Insur- 
ance Company? 

A.  No,  sir,  I  am  not.  Our  company  does  work  for 
all  the  insurance  companies. 

Q.     I  presume  the  first  mention  that  was  made  to  you 
of  an  investigation  of  Abe  Lutz  was  in  June,  1944? 
A.     Yes,  sir. 
Mr.  McGinley:     That  is  all.  [30] 

Mr.  Herndon :  If  your  Honor  please,  we  had  expected 
that  the  defense  case  would  take  most  of  the  afternoon, 
but  we  do  have  one  rebuttal  witness  who  is  going  to  be 
read  at  3  lOO  o'clock.  It  might  be  that  counsel  will 
stipulate. 

The  Court:  Suppose  you  talk  with  him  during  the  re- 
cess, and  see  if  you  can  get  a  stipulation. 

(Short  recess.) 

Mr.  Herndon:  If  your  Honor,  please,  during  the  re- 
cess I  discussed  with  counsel  for  the  defendants  the 
matter  of  the  deposition  of  Harold  Morgan.  It  appears 
that  the  original  has  not  been  filed,  or  made  available,  and 
we  have  agreed,  subject  to  the  approval  of  the  court, 
that  a  copy  might  be  received  in  evidence,  subject  to  our 
objections    and     [198]    motions    to    strike,    and    thereby 
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avoid  the  necessity  of  the  court  reporter  transcribing  all 

of  it. 

The  Court:     Very  well.    So  permitted.    Let  it  go  in  as 
defendants'  next  in  order. 

Mr.  Herndon:     Is  that  agreeable  with  counsel? 

Mr.  McGinley:     Yes. 

The  Clerk:      Exhibit  P.    Is  that  in  evidence? 

The  Court:     It  goes  in  evidence,  subject  to  the  motions 
directed  against  parts  of  it. 

Mr.    Herndon :     I    have    in    my    hand,    your    Honor, 
photostatic    copies    of    two    documents,    the    first    being 
headed:    New  England  Mutual  Life  Insurance  Company, 
Boston,  Massachusetts,  general  agency  contract,  made  and 
entered  into  at   Boston,  Massachusetts,  this  28th  day  of 
June,   1938,  by  and  between  New  England  Mutual  Life 
Insurance  Company  of  the  City  of  Boston  and  Common- 
wealth of   Boston,  of  the  first  part,  and  Rolla  R.  Hays, 
Sr.,  Rolla  R.  Hays.  Jr..  and  Raymond  H.  Bradstreet,  of 
Los  Angeles,   California,  doing  business  under  the   firm 
name   of    Hays   &   Bradstreet,    second   parties;   and   sup- 
plementary agreement,  dated  the  28th  day  of  June.  1938, 
between  the  same  parties.    Counsel  has  indicated  that  they 
will    stipulate   that   the   documents    to   which    I    have   re- 
ferred  constitute    the    agency    contract    under    which    the 
firm  of  Hays  &  Bradstreet  is  operating,  and  under  which 
it  did  operate  during  all  tlic  times  material  to  this  action; 
and  that  i)hotostatic  copies  of  these  two  documents  may 
be  received  with  the  same  force   [199]    and  eflfect  as  if 
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they  were  originals,  and  that  no  further  foundation  need 
be  laid. 

The  Court:  With  that  stipulation  they  may  be  re- 
ceived and  marked  plaintiff's  next  in  order. 

Mr.  McGinley:  Your  Honor,  the  recital  of  the  agree- 
ment is  correct,  that  I  make  no  objection  to  the  fact  that 
the  document  is  not  an  original,  but  I  do  wish  to  object 
to  the  documents  described  on  the  ground  that  they  are 
immaterial,  in  that  limitations  of  knowledge  and  actions 
of  the  agent,  not  communicated  to  the  insured,  are  not 
binding  on  the  beneficiary,  Harry  Lutz. 

The  Court :  About  the  only  way  that  I  could  determine 
whether  they  would  be  would  be  to  have  them  in  evi- 
dence. You  can  hardly  maintain  that  position  unless  they 
are  in  evidence,  for  me  to  determine  the  matter.  They 
may  be  received  and  marked. 

The  Clerk:     Plaintiff's  Exhibit  No.  29. 

Mr.  Herndon :  The  plaintiff*  rests,  if  your  Honor 
please,  subject  to  our  reserved  right  to  move  to  strike. 

The  Court :     Yes,  that  is  understood. 

(Discussion.) 

The  Court:  Suppose  that  each  of  you  get  your  mo- 
tions ready,  and  file  them  by  4:00  o'clock  next  Tuesday 
afternoon.  That  will  give  you  much  more  time  than  you 
would  have  ordinarily.  Then  any  objections  that  you 
have  to  the  motions,  will  be  filed  by  Thursday  by  4:00 
o'clock.     Then    I    [200]    will   let  you   know   when    I   am 
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going  to  rule  on  them,  and  then  will  determine  whether  I 
am  going  to  have  oral  or  written  arguments,  or  both. 
Have  you  gentlemen  any  choice? 

Mr.  McGinley:  Whatever  the  wishes  of  the  court  are 
in  this  matter  are  satisfactory  to  me;  either  oral  or  writ- 
ten, or  no  argument.  I  had  this  in  mind,  that  both 
counsel  have  filed  pre-trial  memorandums,  and  I  think 
with  possibly  few  additions  our  respective  positions  are 
covered  quite  adequately  in  those  memoranda. 

The  Court:  Let  us  see  what  develops  after  these  mo- 
tions are  passed  upon :  then  I  will  let  you  know.  The 
case  will  be  continued  until  the  further  order  of  the 
court. 

Mr.  McGinley:  Might  I  ask  this,  your  Honor,  before 
adjournment,  to  guide  me:  Is  there  any  particular  form 
which  your  Honor  would  care  to  direct,  as  to  the  mo- 
tions themselves?  Would  it  be  sufficient  in  regard  to 
filing  this  document  by  Tuesday  afternoon,  if  we  referred 
to  the  page  and  number  in  the  transcript?  Do  we  have 
to  repeat  the  grounds? 

The  Court:  No,  just  refer  to  the  grounds  stated,  by 
specifically  referring  to  what  you  are  moving  to  strike, 
on  page  so  and  so,  line  so  and  so  to  line  so  and  so,  the 
grounds  for  the  motion  being  indicated  at  page  so  and 
so,  line  so  and  so,  and  then  all  I  have  to  do  is  to  follow 
the  transcript. 

[Endorsed]:    Filed  Aug.  21,  1945.   [201J 
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Hon.  Ralph  E.  Jenney,  Judge  Presiding 

REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  California,  Tuesday,  March  27,  1945, 
2:00  P.  M. 

Mr.  Herndon :  If  your  Honor  please,  I  wish  at  this 
time  to  read  in  evidence  the  deposition  of  Dr.  Harold 
M.  Frost.  I  don't  know  whether  it  would  be  better  to 
have  the  objections  ruled  on  as  the  questions  are  read, 
or  not. 

The  Court:  I  imagine  so.  You  have  reserved  the  ob- 
jections, haven't  you?    Where  was  this  taken? 

Mr.  Herndon :  It  was  taken  in  Boston  on  written  in- 
terrogatories, direct  interrogatories  prepared  by  us,  and 
cross  interrogatories. 

The  Court:  Suppose  you  read  the  question,  the  objec- 
tion, and  then  the  answer,  in  that  form. 

Mr.  Herndon:  Very  well,  your  Honor.  I  wonder  if 
it  would  be  satisfactory  if  Mr.  Anderson  would  read  the 
deposition?     My  voice  has  about  failed  me. 

The  Court:     Yes. 

Mr.  McGinley:  May  I  say  this,  your  Honor,  in  regard 
to  the  deposition:  The  deposition  which  is  about  to  be 
read,  was  taken  pursuant  to  written  stipulation,  which 
reserved  to  the  defendants  all  of  the  objections  which 
could  be  made  to  the  testimony  of  Mr.  Frost,  if  he  were 
personally  in  court,  and  called  as  a  witness  to  testify. 
Additionally,  in  order  that  counsel  might  overcome  the 
objection  as  to  the  form  of  the  question,  the  stipulation 
specifically    provided    the    specific   objections    which    were 
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objected  to  on  [2]  the  ground  of  form;  it  was  sort  of 
an  unorthodox  procedure,  but  we  were  willing  to  do  so, 
as  I  wanted  to  accommodate  counsel  so  that  there  would 
be  no  interruption  or  delay  in  getting  the  deposition  out. 
The  Court :  Read  the  question  and  the  objection,  and 
I  will  rule  on  it. 

DEPOSITION  OF  HAROLD  M.  FROST, 
produced  as  a  witness  for  the  plaintiff. 
(Read  by  Mr.  Anderson.) 

(1)  Q.     Please  state  your  full  name,  place  of  resi- 
dence and  age. 

A.     Harold  M.  Frost;  25  Hundreds  Circle,  Wellesley 
Hills,  Massachusetts;  age,  fifty-six. 

(2)  Q.     Are  you   trained   in   any   particular   profes- 
son?  A.     Yes.   in   the  medical   profession. 

(3)  Q.     State    generally    the    nature    and    extent    of 
your  professional   training  and  experience. 

A.  I  graduated  from  Harvard  Medical  School  in 
1915  with  the  degree  of  Doctor  of  Medicine.  I  was 
surgical  interne  at  the  Massachusetts  General  Hospital, 
Boston,  Mass.,  from  1913  to  1915.  I  was  a  First  Lieu- 
tenant (honorary)  in  the  Royal  Army  Medical  Corps, 
stationed  at  No.  22  General  Hospital,  British  Expedi- 
tionary Force,  France,  July  to  September,  1915.  I  was 
assistant  surgeon  and  chief  assistant  surgeon  at  the  Amer- 
ican Women's  War  Hospital,  [3]  Paignton.  England, 
October,  1915,  to  February,  1918.  I  was  chief  surgeon 
of  said  liospital  from  March  to  August,  1918.  I  was 
assistant  surgeon.  U.  S.  Troops,  Winchester  Area,  Eng- 
land, September  to  November,  1918.  I  was  commanding 
officer,  U.  S.  Camp  Hospital  No.  ^S.  Winchester  Eng- 
land, from  November,   1918,  to  February,   1919.     I  was 
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discharged  from  the  U.  S.  Army  March  1,  1919.  I  was 
assistant  superintendent  of  the  Massachusetts  Eye  and 
Ear  Infirmary,  Boston,  Mass.,  from  May,  1919,  to  Oc- 
tober, 1921.  I  was  engaged  in  the  private  practice  of 
surgery  in  Boston,  Massachusetts,  from  November,  1921, 
to  1928.  I  was  assistant  surgeon  to  outpatients  in  the 
Massachusetts  General  Hospital,  Boston,  Mass.,  1921 
to  1928.  I  am  at  present  assistant  in  surgery  to  out- 
patients, Massachusetts  General  Hospital,  Boston,  Mass. 

(4)  Q.  By  whom  and  in  what  capacity  are  you  em- 
ployed ? 

A.  I  am  employed  by  the  New  England  Mutual  Life 
Insurance  Company  in  the  capacity  of  Medical  Director. 

(5)  Q.  How  long  have  you  been  employed  in  the 
capacity  stated  in  your  answer  to  the  preceding  interroga- 
tory? 

A.     I   have  been   so   employed   since   February,    1931. 

(6)  Q.  In  what  capacity  were  you  employed  by  New 
England  Mutual  Life  Insurance  Company  of  Boston 
during  the  months  of  October,  November  and  December 
of  1942? 

A.     In  the  capacity  of  Medical  Director. 

(7)  Q.  Please  state  fully  what  your  duties  were  in 
[4]  connection  with  your  employment  by  New  England 
Mutual  Life  Insurance  Company  of  Boston  during  the 
months  of  October,   November  and   December   of    1942. 

A.  My  duties  fell  into  three  main  categories.  First, 
I  was  directly  and  entirely  responsible  for  such  a  medical 
selection  of  applicants  for  life  insurance  as  would  assure 
a  satisfactory  mortality  among  the  policyholders  of  my 
company.     I  was  directly  responsible  for  the  formulation 
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of  the  rules  as  to  the  acceptance  of  applicants  with  respect 
to  medical  history  and  condition  of  health,  and  for  a 
strict  adherence  to  such  rules.  It  was  my  direct  respon- 
sibility to  make  sure  that  all  applications,  from  the  medical 
point  of  view,  were  reviewed  and  acted  upon  by  persons 
properly  trained  and  fully  acquainted  with  the  rules 
of  medical   selection   which   I   had   formulated. 

Secondly,  I  was  wholly  responsible  for  the  organization 
and  direction  of  the  Medical  Department  at  the  Home 
Office  of  the  New  England  Mutual  Life  Insurance  Com- 
pany, this  department  comprising  three  medical  directors 
and  some  fifty  clerks.  The  activities  of  this  department 
comprised  in  general  the  handling  of  applications,  their 
proper  review  and  the  proper  action  upon  them,  the  corre- 
spondence with  agents  and  medical  examiners  in  the  field, 
and  the  payment  of  fees  for  medical  examinations. 

Finally,  I  was  directly  and  entirely  responsible  for  the 
selection  and  maintenance  of  an  adequate  corps  of  some 
[5]  five  thousand  medical  examiners  in  the  thirty-eight 
states  in  which  my  company  operates. 

Mr.  McGinley :  If  your  Honor  please,  the  defendants 
and  counterclaimant  object  to  the  answer  beginning  with 
the  word  "I"  and  concluding  with  the  word  "operates" 
on  the  following  grounds : — "I"  to  which  I  refer  is  the 
first  occurrence,  appearing  in  the  statement  "First,  I 
was  directly  and  entirely  responsible". 

The  Court:     In  the  very  beginning? 

Mr.  McGinley:  That's  right,  your  Honor.  The  ob- 
jection, your  Honor,  is  on  this  ground :  First,  that  the 
recitation  in  narrative  form  by  the  witness  Frost  of  mat- 
ters which  he  was  "directly  and  entirely  responsible  for" 
is  not  responsive  to  the  question,  nor  is  it  a  statement  of 
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fact,  but  is  a  conclusion  of  the  witness.  Each  narration 
of  matters  which  he  purports  to  assign  as  a  division 
of  duties  comes  within  the  expression  "I  was  directly 
and  entirely  responsible",  and  then  he  enumerates  what 
he  was  directly  and  entirely  responsible  for. 

The  Court:  The  objection  will  be  overruled.  You 
have  objected  to  that  first  sentence? 

Mr.  McGinley:  Your  Honor,  I  had  objected  to  all  of 
the  answer  of  paragraph  7,  beginning  with  the  expression 
''First,  I  was  directly  and  entirely  responsible"  clear 
through  to  the  end  of  the  answer  terminating  with  the 
word  "operates".    [6] 

The  Court:  In  other  words,  to  state  it  the  other  way, 
you  object  to  everything  except  the  first  sentence? 

Mr.  McGinley:     Yes,  your  Honor. 

The  Court:     The  objection  will  be  overruled. 

(8)  O.  What  have  been  your  duties  in  connection 
with  your  employment  by  said  company  from  December, 
1942,  to  the  present  date? 

A.  My  duties  have  been  the  same  as  outlined  in  my 
reply  to  previous  Interrogatory  No.  7. 

(9)  State  fully  the  nature  and  extent  of  your  train- 
ing and  experience  in  connection  with  the  underwriting, 
acceptance  and  rejection  of  life  insurance  risks. 

A.  I  was  appointed  Home  Office  Medical  Examiner  of 
the  New  England  Mutual  Life  Insurance  Company  in 
November,  1921,  and  as  a  part  of  my  duties  then  began 
to  review  and  pass  upon  applications  under  the  guidance 
and  instruction  of  Dr.  Edwin  W.  Dwight,  then  the 
Medical  Director. 

In  1924  I  was  appointed  part  time  Assistant  Medical 
Director  of  said  company,  my  time  then  being  given  fully 
to  the  review  and  medical  action  on  applications. 
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In  1928  I  was  appointed  Associate  Medical  Director 
of  said  company  on  a  full  time  basis. 

In  1931  I  was  appointed  Medical  Director  of  said  com- 
pany,  having  remained  in  this  capacity  to   the   present. 

In  1924  I  became  a  member  of  the  Association  of 
Life  Insurance  Medical  Directors  of  America,  and  have 
remained  a  [7]  member  to  the  present.  For  two  years 
I  was  the  editor  of  the  Proceedings  of  said  Association. 
For  two  years  I  was  vice-president  of  said  Association. 
For  one  year  I  was  president  of  said  Association.  For 
the  last  four  years  I  have  been  a  member  of  the  execu- 
tive council  of  said  Association.  I  have  therefore  become 
fully  familiar  with  the  publications  of  said  Association, 
which  deal  exclusively  with  the  underwriting,  acceptance 
and  rejection  of  life  insurance  risks. 

I  have  become  familiar  with  the  publications  of  the 
Actuarial  Society  of  America,  which  to  a  considerable 
extent  deal  with  the  underwriting,  acceptance  and  rejec- 
tion of  life  insurance  risks. 

By  study  I  have  become  familiar  with  the  published 
articles  of  numerous  investigations  carried  out  by  these 
two  organizations,  dealing  with  the  effect  upon  longevity 
of  medical   and   physical   impairments. 

By  study  I  have  become  familiar  with  the  publications 
of  the  Medical  Section  of  the  American  Life  Conven- 
tion, which  deal  exclusively  with  the  underwriting,  accep- 
tance and  rejection  of  life  insurance  risks. 

Furthermore.  I  have  had  twenty  years  of  extensive 
personal  contact  and  correspondence  with  numerous  med- 
ical directors  of  other  life  insurance  companies  dealing 
with  the  underwriting,  acceptance  and  rejection  of  life 
insurance  risks.  [8] 
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Finally  I  have  been  intimately  connected  with  the 
investigation  of  the  mortality  results  of  the  New  Eng- 
land Mutual  Life  Insurance  Company  for  the  last  twenty 
years. 

(10)  Q.  Are  you  familiar  with  the  practices  and 
usages  of  life  insurance  companies  g-enerally  with  respect 
to  underwriting,  acceptance  and  rejection  of  life  insur- 
ance risks  as  such  general  practices  and  usages  existed 
during  the  months  of  October,  November  and  December 
of  1942?  A.     Yes. 

(11)  Q.  State  fully  the  sources  of  your  knowledge 
concerning  the  usages  and  practices  of  life  insurance 
companies  generally  with  respect  to  the  underwriting, 
acceptance  and  rejection  of  life  insurance  risks. 

A.  In  answer  I  refer  to  my  reply  to  Interrogatory 
No.  9. 

(12)  Q.  Did  New  England  Mutual  Life  Insurance 
Company  of  Boston,  during  the  months  of  October,  No- 
vember and  December  of  1942,  follow  and  adhere  to  the 
then  prevailing  usages  and  practices  of  life  insurance 
companies  generally  with  respects  to  the  acceptance  and 
rejection  of   applications   for   policies   of   life   insurance? 

Mr.  McGinley:  If  your  Honor  please,  the  defendants 
and  counterclaimant  object  to  question  No.  12  on  the 
following  grounds,  first :  There  has  been  no  foundation 
laid  for  the  question,  in  that  the  witness  has  not  been 
shown  to  be  a  [9]  person  qualified  to  express  an  opinion 
on  the  matter  inquired  into;  and,  2.  On  the  ground  that 
the  question  calls  for  hearsay  in  that  the  interrogatory 
requires  the  witness  to  give  an  opinion  as  to  what  some 
other  person  knew,  to-wit :  the  New  England  Mutual  Life 
Insurance    Company:    and,    3.      Foundational    support    is 
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not  shown  in  the  qualifications,  in  that  it  does  not  appear 
that  this  witness  is  the  only  one  employed  by  the  New 
England  Mutual  Life  Insurance  Company  of  Boston 
who  would  have  the  capacity  to  give  an  affirmative  or 
nesrative  answer  to  the  interrogatory. 

The  Court :  The  objection  will  be  overruled.  I  think 
the  objection  goes  to  the  weight  to  be  given  to  the  answer, 
and  not  to  its  admissibility.  A.     Yes. 

("13)  Q.  Was  any  standard  and  uniform  procedure 
followed  by  New  England  Mutual  Life  Insurance  Com- 
pany of  Boston  during  the  months  of  October,  Novem- 
ber and  December  of  1942  in  passing  upon  applications 
for  policies  of  life  insurance? 

Mr.  McGinley :  The  defendants  urge  the  same  objec- 
tion  stated   to   the   last   question,   your   Honor. 

The  Court:     The  same  ruling.  A.     Yes. 

(14)  Q.  If  your  answer  to  the  preceding  interroga- 
tory was  in  the  affirmative,  describe  the  procedure  fol- 
lowed. 

A.  Incoming  applications  for  life  insurance  were  re- 
ceived in  the  Control  Department,  and  any  miscellan- 
eous flO]  information  which  may  have  been  received 
prior  to  the  arrival  of  applications  was  attached  to  the 
appropriate  applications  in  this  department.  The  applica- 
tions were  then  forwarded  to  the  Medical  Department 
for  the  attachment  of  any  confidential  information  which 
might  be  in  the  files  of  the  Medical  Department.  The 
applications  were  then  forwarded  to  the  Underwriting 
Department,  where  they  were  reviewed  by  lay  under- 
writers. These  lay  underwriters  are  authorized  to  act 
upon  applications  for  amounts  of  less  than  x$10.0(X),  and 
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if  in  addition  the  amount  of  the  application  added  to  the 
amount  of  the  insurance  already  in  force  in  this  com- 
pany does  not  exceed  $25,000.  These  lay  underwriters 
reviewed  the  application  both  from  the  medical  angle,  with 
respect  to  the  medical  history  and  condition  of  health, 
and  from  the  nonmedical  angle,  with  respect  to  such 
items  as  habits,  morals,  occupational  hazard,  and  so  forth. 
So  far  as  concerns  their  review  of  medical  history  and 
condition  of  health,  they  were  directly  responsible  to  me 
in  my  capacity  of  Medical  Director,  to  act  in  accordance 
with  definite  rules  formulated  by  me  in  my  capacity  as 
Medical  Director. 

If  the  information  in  applications  with  respect  to 
medical  history  and  condition  of  health  did  not  conform 
to  the  rules  which  I  had  formulated,  such  applications 
were  then  forwarded  to  the  Medical  Department.  Like- 
wise, if  the  amount  of  insurance  applied  for  in  such 
applications  [11]  exceeded  the  limits  cited  above,  such 
applications  were  also  forwarded  to  the  Medical  Depart- 
ment. 

All  applications  referred  to  the  Medical  Department 
were  reviewed  and  acted  upon  by  one  of  the  medical  direc- 
tors, who  either  approved  the  application,  declined  it,  or, 
if  he  considered  the  issue  of  substandard  insurance  justi- 
fiable, referred  said  applications  to  the  Underwriter  of 
our  reinsuring  company  to  determine  the  appropriate 
ratings,  a  specialty  in  which  this  Underwriter  has  been 
trained. 

Applications  which  were  approved  were  referred  back 
to  the  Underwriting  Department  for  final  review  there 
with  respect  to  the  nonmedical  items  cited  above.  When 
applications  thus  submitted  were  finally  approved  in  the 
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Underwriting  Department,  such  applications  were  then 
forwarded  to  the  Policy  Department.  In  said  depart- 
ment the  policy  was  written.  In  addition  Parts  I  and 
II  of  the  application  were  there  photostated  and  the 
photostats  of  the  Parts  I  and  II  were  there  attached  to 
the  appropriate  policies.  The  policies  were  then  mailed 
out  to  the  appropriate  agencies. 

(15)  Q.  Was  the  procedure  which  you  have  de- 
scribed in  your  answer  to  the  preceding  interrogatory  in 
accordance  with  the  then  prevailing  usages  and  practices 
of  insurance  companies  generally  in  acting  upon  applica- 
tions for  policies  of  life  insurance?   [12] 

Mr.  McGinley:  The  defendants  urge  the  same  objec- 
tion as  stated  to  No.  12. 

The  Court :  Same  ruling,  as  to  the  weight  to  be  given 
on  the  foundation  laid.  He  has  indicated  what  his  experi- 
ence was;  apparently  he  was  familiar  with  these  matters. 

A.     Yes. 

(16)  Q.  Attached  to  these  interrogatories  is  a  photo- 
static copy  of  the  original  application  for  policy  number 
1,172,844.  consisting  of  two  parts,  each  of  which  bears 
a  signature  reading  "ABE  LUTZ".  Take  up  and  ex- 
amine this  application  and  state  whether  you  have  previ- 
ously seen  the  original  thereof. 

A.  I  have  previously  seen  the  original  application. 
Policy  No.  1,172,844. 

(17)  Q.  Please  hand  the  photostatic  copy  of  the 
application  just  identified  to  the  notary  public  and  request 
that  the  same  be  marked  "Plaintiff's  Exhibit  No.  1"  for 
identification  and  that  it  be  attached  to  your  deposition. 

A.  I  hand  the  Notary  a  photostatic  copy  of  said  ap- 
plication and  request  that  the  same  be  marked  "Plaintiff's 
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Exhibit  No.  1"  for  identification  and  that  it  be  attached 
to  my  deposition. 

(Photostatic  copy  of  appHcation  of  Abe  Lutz  is  marked 
as  Plaintiff's  Exhibit  1  for  identification.) 

(18)  Q.  Will  you  please  state  when  and  where  you 
first  [13]  saw  the  application,  photostatic  copy  of  which 
you  have  previously  identified  and  which  has  been  marked 
by  the  notary  public  as  ''Plaintiff's  Exhibit  No.  1"  for 
identification? 

A.  I  first  saw  said  application  on  November  20,  1942, 
in  my  office  at  the  Home  Office  of  the  New  England 
Mutual  Life  Insurance  Company  at  501  Boylston  Street, 
Boston,  Massachusetts. 

(19)  O.  What  action,  if  any,  was  taken  by  you  with 
respect  to  this  application  for  policy  of  insurance  number 
1,172,844? 

A.  I  approved  said  application  for  policy  of  insur- 
ance No.  1,172,844  in  my  capacity  of  Medical  Director. 
I  was  the  sole  official  charged  with  full  responsibility 
for  passing  upon  said  application  in  so  far  as  the  medical 
aspects  were  concerned.  In  the  process  of  said  approval 
I  reviewed  the  information  given  in  the  application  and 
in  all  other  correspondence  and  papers  attached  to  the 
file.  Having  satisfied  myself  that  medical  approval  was 
justified,  I  then  stamped  the  work  sheet  in  connection 
with  said  application  as  follows:  "Cleared,  Medical  Dept., 
Nov.  27,  1942,  Medical  Director,  $13,000  retention  only 
standard,"  and  signed  "H.  Frost." 

I  hand  the  Notary  said  work  sheet  and  request  that 
the  same  be  marked  ''Plaintiff's  Exhibit  la"  for  identifica- 
tion and  that  it  be  attached  to  my  deposition.   [14] 
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T  also  had  a  letter  from  the  Equitable  Life  Assurance 
Society  of  the  United  States  dated  November  25,  1942, 
signed  by  Robert  M.  Daley,  M.  D.,  the  Medical  Director 
of  said  company. 

I  hand  said  letter  to  the  Notary  and  request  that  the 
same  be  marked  "Plaintifif's  Exhibit  No.  4"  for  identifica- 
tion, and  that  it  be  attached  to  my  deposition. 

(Letter  dated  November  25.  1942,  signed  by  Robert 
M.  Daley.  M.  D..  Medical  Directors,  is  marked  as  Plain- 
tiflF's  Exhibit  4  for  identification.) 

(26)  O.  Tn  approving  said  application  for  said  policy, 
did  you  rely  upon  the  information  contained  in  the  applica- 
tion, photostatic  copy  of  which  has  been  marked  "Plain- 
tiff's  Exhibit   No.    1"   for   identification?  A.     Yes. 

(27)  O.  Did  New  England  Mutual  Life  Insurance 
Company  of  Boston  rely  upon  the  information  contained 
in  the  application  identified  as  "Plaintiff's  Exhibit  No.  1" 
in  the  issuing  by  it  of  policy  number  1.172.844? 

Mr.  McGinley:  That  question  is  objected  to  upon 
the  same  ground  as  to  No.  12.  [17] 

The  Court:  Objection  sustained.  It  calls  for  the  con- 
clusion of  the  witness.  26  is  "In  approving  said  applica- 
tion did  you  rely  upon  the  information  contained";  the 
background  comes  from  the  other  question.  The  difficulty 
with  this  type  of  question  is  it  is  conceivable  there  might 
be  ten  other  men  who  had  a  finger  in  the  pie  which 
does  not  appear;  therefore.  I  think  the  objection  must  be 
sustained  to  that  particular  question.  A.     Yes. 

(28)  O.  Your  attention  is  directed  to  Part  II  of 
the  document  entitled  "APPLICATION  TO  THE  NEW 
ENGLAND    MUTUAL    LIFE    INSURANCE    COM- 
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PANY  OF  BOSTON",  identified  as  "Plaintiff's  Exhibit 
No.  1".  and  particularly  to  the  questions  numbered  35  A, 
35  E,  35  H,  36  and  44,  and  to  the  answers  to  said 
questions  written  in  ink.  At  the  time  you  approved  the 
application  for  policy  number  1,172,844,  did  you  have 
any  information  or  knowledge  concerning  the  matters 
referred  to  in  said  questions  other  than  that  given  by 
the  answers  to  said  question? 

A.  Yes.  I  had  the  information  contained  in  the  let- 
ter cited  by  me  in  rely  to  Interrogatory  25,  Plaintiff's 
Exhibit  No.  4.  This  information  was  that  Mr.  Lutz  had 
consulted  Dr.  Maurice  Rosenfeld  and  Dr.  Henry  Lissner, 
and  that  Dr.  Lissner  had  forwarded  to  the  Equitable  Life 
Assurance  Society  a  certificate  on  September  3,  1942, 
stating  that  on  August  11,  1942,  a  blood  sugar  test  showed 
[18]  111  mgm  per  100  cc.  This  was  the  only  information 
I  had  concerning  the  matters  referred  to  in  said  questions, 
other  than  that  given  in  the  answers  to  said  questions. 

(29)  Q.  In  approving  said  application,  did  you  rely 
upon  the  answers  to  any  of  the  questions  numbered  35  A, 
35  E,  35  H,  36  and  44,  as  contained  in  said  application? 

A.     Yes. 

(30)  Q.  If  your  answer  to  the  last  preceding  inter- 
rogatory was  in  the  affirmative,  state  which  of  the  answers 
to  said  questions  as  contained  in  said  application  were 
relied  upon  by  you. 

A.  I  relied  upon  the  following  answers  to  said  ques- 
tions : 

35a,  that  Mr.  Lutz  had  never  suffered  from  indigestion ; 

35e,  that  Mr.  Lutz  had  never  suffered  from  dizziness 
or  fainting  spells ; 
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35h,  that  Mr.  Liitz  had  never  suffered  from  pain  or 
pressure  in  the  chest; 

36  and  44,  that  Mr.  Lutz  had  consulted  Dr.  Rosen- 
feld  on  only  one  occasion  during  the  previous  five  years, 
namely,  in  August,  1942,  and  for  the  sole  purpose  of 
having  a  physical  examination  and  a  blood  sugar  deter- 
mination, the  report  of  which  was  normal. 

(31)  Q.  Assume  the  existence  of  the  following 
facts :  That  on  January  16,  1937,  a  person  proposed 
for  insurance  in  an  application  for  the  issuance  of  a  policy 
of  life  insurance  [19]  had  consulted  a  physician,  com- 
plaining of  dizziness  with  nausea;  that  on  June  1,  1942, 
the  proposed  insured  consulted  the  same  physician,  com- 
plaining of  pain  in  the  chest,  and  that  on  the  last  men- 
tioned date,  after  examining  the  insured  and  taking  an 
electrocardiogram,  the  physician  prescribed  nitroglycerine; 
that  in  July  of  1942,  the  proposed  insured  was  again  ex- 
amined by  the  same  physician,  and  that,  as  a  part  of  the 
last  mentioned  examination,  an  electrocardiogram  was 
taken;  and  that  the  application  for  a  policy  of  insurance 
upon  the  life  of  said  proposed  insured  was  acted  upon 
during  the  month  of  November,  1942,  by  a  life  insurance 
company,  which  followed  the  practices  and  usages  then 
prevailing  among  life  insurance  companies  generally  with 
respect  to  the  underwriting  acceptance  and  rejection  of 
life  insurance  risks.  Are  you  able  to  say,  from  your 
knowledge  of  the  practices  and  usages  among  life  insur- 
ance companies  generally  as  prevailing  during  the  year 
1942,  whether  information  of  the  facts  recited  in  this 
interrogatory  concerning  the  medical  history  of  the  pro- 
posed insured  would  have  enhanced  the  premium  to  be 
charged  or  would  have  lead  to  a  rejection  of  the  risk? 
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Mr.  McGinley :  That  question,  your  Honor,  being  inter- 
rogatory No.  31.  is  objected  to  upon  the  following 
grounds:  First,  that  the  question,  being  hypothetical, 
assumes  facts  not  in  evidence  at  this  stage  of  the  pro- 
ceeding, and  which  have  heretofore  been  objected  to  on 
various  [20]  grounds,  including  the  question  of  privilege 
and  hearsay,  in  so  far  as  Harry  Lutz,  the  counterclaim- 
ant,  is  concerned. 

Secondly — 

The  Court :  Let  us  take  them  one  at  a  time.  Just 
repeat  again  that  objection. 

Mr.  McGinley:  The  defendant  and  counterclaimant 
object  to  interrogatory  No.  31  upon  the  following  grounds: 
1.  That  interrogatory  No.  31,  being  a  hypothetical  ques- 
tion, assumes,  for  the  purpose  of  the  question,  facts  which 
are  not  in  evidence,  and  which  have  not  been  proven, 
in  that  the  information  recited  as  the  basis  for  the  hypo- 
thet,  as  heretofore  being  objected  to,  and  being  a  dis- 
closure of  information  privileged  under  Section  1881, 
sub  4,  of  the  Code  of  Civil  Procedure  of  the  State  of 
California,  and  on  the  additional  ground — 

The  Court:  One  at  a  time.  That  ends  your  first 
objection.  Let  me  see  if  I  understand  you.  As  I  under- 
stand it.  you  concede  that  this  man  is  being  examined 
as  an  insurance  expert,  medical  expert.  Your  point  is 
that  the  hypothetical  question  contains  elements  not  pres- 
ent in  the  record,  and  also  is  predicated  upon  other  ele- 
ments which  on  your  theory,  were  inadmissible  because 
of  the  fact  that  the  facts  deduced  were  privileged  com- 
munications under  Sec.  1881,  sub  4,  Code  of  Civil  Pro- 
cedure, am  I  correct? 

Mr.  McGinley:     That's  my  first  ground,  your  Honor. 
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The  Court:  I  think  that  is  not  sound,  particularly  at 
[21]  this  time,  as  to  the  first  part,  because  a  hypothetical 
question,  under  our  practice  in  the  federal  court,  and  even 
in  the  California  State  court,  although  I  think  the  prac- 
tice is  not  quite  so  liberal,  does  not  need  to  contain  all 
of  the  elements.  It  may  be  admitted  for  what  it  is  worth. 
If  a  man  happens  to  leave  out  an  important  element  he 
has  to  sink  or  swim  by  his  question.  If  an  element  is 
left  out  the  answer  does  not  mean  very  much.  It  may 
mean  very  little.  Therefore,  it  is  a  question  of  the  weight 
to  be  given  to  it.  As  to  the  other  part,  I  will  have  to 
accept  the  answer  subject  to  a  motion  to  strike,  predicated 
upon  my  final  ruling  upon  the  question  of  privilege  so 
your  record  is  made. 

Mr.  McGinley:  The  second  ground  is  this:  That  the 
facts  which  serve  as  the  basis  of  the  hypothet  constitutes 
hearsay  in  so  far  as  Harry  Lutz  is  concerned,  and,  there- 
fore, being  inadmissible  as  evidence  against  Harry  Lutz. 
are  not  competent  as  part  of   the   hypothetical   question. 

(Discussion.) 

Mr.  McGinley:  Now,  the  purpose  of  preserving  my 
record  on  the  second  ground  is  this,  your  Honor:  If 
your  Honor  holds  that  entirely  aside  from  the  question 
of  privilege  my  objection  that  the  statements  of  Dr.  Rosen- 
feld  as  to  the  history  of  Abe  Lutz  is  hearsay,  and  not 
binding,  then  there  would  be  no  basis  for  the  facts  that 
are  recited   in   the   hypothetical   question.    [22] 

The  Court:  Let  me  see  if  I  understand  you;  your 
objection  to  the  question  is  that  it  contains  as  a  part 
thereof  certain  elements,  the  proof  of  which  is  inadmis- 
sible, as  founded  on  inadmissible  hearsay,  and  therefore 
the  question  should  fall? 
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Mr.  McGinley :    That  is  stated  accurately,  your  Honor. 

The  Court :  I  think  we  will  have  to  accept  that  tempo- 
rarily, subject  to  a  motion  to  strike,  predicated  upon  my 
ruling  upon  your  objections  to  hearsay. 

(Whereupon  an  adjournment  was  taken  until  10:00 
o'clock  a.  m.,  Wednesday,  March  28,  1945.)    [23] 

Los  Angeles,  California,  Wednesday,  March  28,  1945, 
10  A.  M. 

The  Court :  I  think  in  connection  with  this  question 
and  objection,  that  in  order  to  make  a  sound  objection 
you  should  specify  what  particular  element  in  the  question 
you  claim  is  hearsay. 

Mr.  McGinley :  If  your  Honor  please,  the  defendant 
objects  to  the  following  statement  appearing  in  the  ques- 
tions on  the  ground  that  they  are  hearsay. 

The  Court :     In  what  questions  ? 

Mr.  McGinley:     Question  31. 

The  Court :     In  the  singular. 

Mr.  McGinley:  1.  "That  on  January  16,  1937,  a 
person  proposed  for  insurance  in  an  application  for  the 
issuance  of  a  policy  of  life  insurance  had  consulted  a  phy- 
sician, complaining  of  dizziness  and  nausea ;  that  on  June 
1.  1942,  the  proposed  insured  consulted  the  same  physician, 
complaining  of  pain  in  the  chest,  and  that  on  the  last- 
mentioned  date,  after  examining  the  insured  and  taking 
an  electro-cardiogram,  the  physician  prescribed  nitrogly- 
cerine: that  in  July  of  1942,  the  proposed  insured  was 
again  examined  by  the  same  physician,  and  that,  as  a  part 
of  the  last-mentioned  examination,  an  electrocardiogram 
was  taken." 
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Those  statements,  your  Honor,  are  objected  to  by  the 
defendant  on  the  ground  that  they  are  hearsay. 

The  Court:  It  seems  to  me  that  you  are  going  to  [24] 
require  a  transcript  here  in  order  for  you  properly  to 
make  your  motions  to  strike,  because  under  our  rules  a 
motion  to  strike  must  be  specific.  You  said  you  had  still 
another  objection,  I  believe? 

Mr.  McGinley :  Yes.  your  Honor,  I  also  object  upon 
the  ground  that  the  proper  foundation  has  not  been  laid 
to  qualify  the  witness.  Mr.  Frost,  to  give  an  opinion  on 
whether  or  not  the  conditions  and  statements  assumed  in 
the  hypothetical  question  would  have  enhanced  the  pre- 
mium. Additionally,  there  is  no  foundation  by  reason 
of  any  facts  disclosed  to  the  insurance  company  anything 
other  than  a  nominal  premium  was  charged. 

The  Court:  T  will  take  the  matter,  subject  to  a  motion 
to  strike.     The  answer  may  be  read. 

A.  Yes.  it  would  have  led  to  an  outright  immediate 
rejection  of  the  risk. 

(32)  O.  Assuming  a  disclosure  of  the  facts  concern- 
ing the  medical  history  of  the  proposed  insured  as  recited 
in  the  preceding  interrogatory,  what  action  would  have 
been  taken  by  an  insurer  following  the  usages  and  prac- 
tices of  insurance  companies  generally  as  such  usages 
and  practices  prevailed  during  the  year  1942? 

Mr.  McGinley:  May  it  be  understood  that  the  same 
objection  last  urged,  on  the  same  grounds,  may  be  con- 
sidered as  having  been  urged  to  this  question? 

The  Court:     The  same  ruling.  [25] 
A.     The   insurer   would   have   rejected   the   application 
immediately   and   without    further   investigation. 
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{2>2>)  Q.  Are  you  able  to  say,  from  your  knowledg-e 
of  the  practices  and  usages  among  life  insurance  com- 
panies generally,  as  prevailing  during  the  months  of  No- 
vember and  December  of  1942,  whether  information  to 
the  effect  that  a  proposed  insured  had  suffered  pain  in 
the  chest  and,  within  six  months  prior  to  the  date  of 
the  application  for  life  insurance,  had  submitted  to  a 
physical  examination,  including  the  taking  of  an  electro- 
cardiogram, and  that  after  such  an  examination,  the 
examining  physician  had  prescribed  nitroglycerine,  would 
have  led  to  a  rejection  of  the  proposed  risk,  or  whether 
it  would  have  led  the  proposed  insurer  to  have  sought 
additional  information? 

Mr.  McGinley :  If  your  Honor  please,  may  it  be  stipu- 
lated that  the  same  objection  urged  in  regard  to  inter- 
rogatory No.  1,  with  the  specification  of  the  testimony 
as  hearsay,  may  be  considered  as  having  been  made  to 
interrogatory  33? 

The  Court :     It  may  be  so  stipulated. 

Mr.  Herndon:     So  stipulated. 

The  Court:     The  same  ruling. 

A.  Most  companies  would  have  rejected  the  proposed 
risk  immediately  and  without  further  investigation.  A 
few  companies  might  have  requested  statements  from  the 
attending  physicians  in  order  to  obtain  firsthand  infor- 
mation.  [26] 

(34)  0.  If.  in  your  answer  to  the  preceding  inter- 
rogatory, you  have  stated  that  such  information  would 
have  led  the  insurer  to  seek  additional  information,  and 
if,  as  a  result  of  further  inquiries,  it  had  been  disclosed 
that  approximately  six  years  prior  to  the  date  of  the 
application,  the  proposed  insured  had  consulted  a  heart 
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specialist,  complaining  that  he  had  suffered  from  dizziness 
and  nausea,  and  that  upon  examination  made  on  the  last 
mentioned  date,  the  examining-  physician  had  made  a 
tentative  diagnosis  of  cerebrial  arteriosclerosis,  and  that 
on  June  1,  1942,  the  proposed  insured  had  consulted  the 
same  physician,  complaining  of  chest  pain,  and  that  on 
the  last  mentioned  date  an  examination  of  the  proposed 
insured  was  made  by  the  physician,  including  the  taking 
of  an  electrocardiogram,  and  that  said  physician,  upon 
the  basis  of  said  examination,  had  made  a  tentative  diag- 
nosis of  mild  angina  pectoris  and  had  prescribed  the  taking 
of  nitroglycerine  by  the  proposed  insured,  are  you  able 
to  say,  from  your  knowledge  of  the  practices  and  usages 
among  life  insurance  companies  generally,  as  prevailing 
during  November  and  December  of  1942,  whether  infor- 
mation of  the  facts  just  recited  would  have  led  to  a 
rejection  of  the  risk? 

Mrs.  McGinley:  May  it  be  stipulated,  your  Honor, 
that  the  same  objection  as  was  made  to  interrogatory  No. 
31  may  be  stipulated  as  having  been  urged  to  the  last 
interrogatory?   [27] 

The  Court:     May  it  be  so  stipulated? 

Mr.  Herndon:     So  stipulated. 

The  Court:     Same  ruling.     A.     Yes. 

(35)  Q.  If  your  answer  to  the  last  preceding  inter- 
rogatory was  in  the  affirmative,  state  whether  the  informa- 
tion recited  in  said  last  interrogatory  would  have  lead 
to  a  rejection  of  the  proposed  risk. 

Mr.  McGinley :  May  it  be  stipulated,  your  Honor,  that 
the  same  objection  as  to  interrogatory  No.  31  may  have 
been  considered  as  to  this  ? 
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The  Court:     May  it  be  so  stipulated? 

Mr.  Herndon :     So  stipulated. 

The  Court:     Same  ruling. 

A.     Yes,  to  an  outright  rejection  of  the  proposed  risk. 

(36)  Q.  From  your  knowledge  of  the  practices  and 
usages  among  life  insurance  companies  generally,  as  such 
practices  and  usages  existed  during  the  year  1942,  please 
state  whether  a  medical  history  of  a  proposed  insured, 
indicating  that  within  a  period  of  one  year  prior  to  the 
date  of  an  application  for  life  insurance  the  proposed 
insured  had  complained  of  pain  in  the  chest  and  had 
submitted  to  physical  examinations,  including  the  taking 
of  electrocardiograms,  and  that  the  proposed  insured 
had  taken  nitroglycerine  pursuant  to  prescription  given 
by  a  physician  after  examination  which  [28]  included 
the  taking  of  an  electrocardiogram,  would  be  deemed 
material  to  a  decision  by  the  proposed  insurer  as  to 
whether  the  risk  should  be  accepted  or  rejected. 

Mr.  McGinley:  May  it  be  stipulated,  your  Honor, 
that  the  same  objection  which  was  urged  to  interrogatory 
No.  31   may  stand  against  interrogatory  No.   36? 

The  Court:     May  it  be  stipulated? 

Mr.  Herndon:     So  stipulated. 

The  Court:     Same  ruling. 

Mr.  McGinley:  And  the  additional  objection,  your 
Honor,  that  the  question  calls  for  a  conclusion  in  that 
it  calls  for  the  opinion  of  someone  other  than  the  witness, 
towit,  the  proposed  insurer. 

The  Court :  T  think  that  objection  is  sound.  He  is 
not  being  asked  what  his  recommendation  as  a  medical 
officer   would   be,   to   the   company.      He   is   being   asked 
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what  the  company  would  do,  and  the  company  might  not 

follow  his  advice. 

Mr.  Herndon :  Yes,  I  think  it  is  reasonably  debatable, 
your  Honor.  I  would  submit,  however,  that  the  question 
calls  for  an  answer  based  on  general  usage  and  practice. 
Fairly  interpreted  undoubtedly  the  question  has  that 
meaning,  but  we  will  submit  to  your  Honor's  ruling, 
particularly  in  view  of  the  fact  that  we  don't  deem  the 
question  and  answer  indispensable. 

The  Court:  It  seems  to  me  that  the  material  [29 J 
elements  are  covered  elsewhere.  I  am  not  sure  that  you 
interpret  this  question  to  mean  substantially  this :  What, 
from  your  experience  as  a  medical  officer,  is  indicated 
by  your  answers  to  the  questions,  would  be  the  custom 
and  practice  of  an  insurer  under  those  circumstances? 
I  am  inclined  to  think  that  the  question  is  unfortunately 
worded.  I  will  sustain  the  objection.  I  might  possibly 
change  my  mind  before  the  close  of  the  case,  but  I  think 
that  objection  is  sound.  It  is  to  the  additional  objection 
that  I  am  sustaining  it. 

(37)  Q.  If,  at  the  time  said  application  for  policy 
number  1,172.844  was  approved  by  you,  you  had  known 
that  the  said  Abe  Lutz  had  consulted  a  physician  on 
June  1,  1942,  complaining  of  pain  in  the  chest,  and  that 
the  physician,  after  the  examination  of  the  said  Abe 
Lutz,  including  the  taking  of  an  electrocardiogram,  had 
prescribed  nitroglycerine,  and  that  the  said  Abe  Lutz  had 
again  consulted  the  same  physician  in  July  of  1942,  and 
that  on  the  last  mentioned  date  an  electrocardiogram  had 
been  taken,  what  action  would  have  been  taken  by  you 
in  your  capacity  as  an  employee  of  New  England  Mutual 
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Life  Insurance  Company  of  Boston  with  reference  to  said 
application? 

Mr.  McGinley:  May  it  be  stipulated,  your  Honor, 
that  the  same  objection  as  was  urged  to  interrogatory 
No.  31  may  stand  as  to  interrogatory  2>7'^   [30] 

The  Court:     So  stipulated? 

Mr.  Herndon :     So  stipulated. 

The  Court :     Same  ruling. 

A.  In  my  capacity  as  an  employee  and  Medical  Direc- 
tor of  the  New  England  Mutual  Life  Insurance  Company 
I  would  have  rejected  the  application  without  further 
investigation. 

i?)^)  O.  If.  at  the  time  said  application  for  policy 
number  1,172.844  was  approved  by  you.  you  had  known 
that  said  Abe  Lutz  had  suffered  pain  in  the  chest  for  a 
period  of  approximately  one  year,  and  that  within  a  period 
of  six  months  prior  to  the  date  of  said  application,  said 
Abe  Lutz  had  consulted  a  physician  and  had  submitted 
to  two  examinations  involving  the  taking  of  electrocardio- 
grams, what  action  would  have  been  taken  by  you  in 
your  capacity  as  an  employee  of  New  England  Mutual 
Life  Insurance  Company  of  Boston  with  reference  to  said 
application  ? 

Mr.  McGinley:  May  it  be  stipulated,  your  Honor, 
that  the  same  objection  stated  as  to  interrogatory  No.  31 
may  stand  as  against  interrogatory  No.  38? 

Mr.  Herndon:  Your  Honor,  I  have  a  little  apprehen- 
sion about  that  question — the  elements  that  it  should  obtain 
for  one  year.  In  fairness  to  the  court,  I  have  a  question 
mark  on  that.     I  am  not  sure. 

The  Court:  There  was  a  question  in  my  mind  w^hen 
you  read  that.  I  don't  believe  the  evidence  is  clear.  The 
[31]  question  is  not  one  hundred  per  cent  clear. 
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Mr.  Herndon:     May  the  plaintiff  withdraw  that  ques- 
tion, your  Honor? 
The  Court:     Yes. 

(39)  Q.  In  approving  the  application  for  policy  of 
insurance  number  1,172,844,  did  you,  in  your  capacity 
as  an  employee  of  New  Eng-land  Mutual  Life  Insurance 
Company  of  Boston,  consider  the  answers  to  questions 
35  E,  35  H  36  and  44  of  the  application  material  to  the 
risk  insured  against? 

A.     Yes,  most  certainly. 

(40)  Q.  On  what  date  did  you  approve  the  applica- 
tion for  policy  of  insurance  number  1,172,844? 

A.  I  approved  said  application  for  policy  of  insur- 
ance No.   1,172.844  on  November  27,   1942. 

(41)  Q.  On  what  date  was  policy  of  insurance  num- 
ber 1,172,844  issued  by  New  England  Mutual  Life  In- 
surance Company  of  Boston? 

A.  Said  policy  of  insurance  No.  1,172,844  was  issued 
by  the  New  England  Mutual  Life  Insurance  Company 
on  December  1,  1942. 

(42)  Q.  At  what  place  was  said  policy  number 
1,172,844  approved  and  issued? 

A.  Said  policy  No.  1,172,844  was  approved  and  issued 
at  the  Home  Office  of  the  New  England  Mutual  Life 
Insurance  Company  at  501  Boylston  Street,  Boston, 
Mass.   [32] 

The  Court:  I  just  have  a  thought:  why  wouldn't  it 
save  this  reporter  a  lot  of  trouble,  and  would  not  hurt 
us  any  in  going  over  these  interrogatories,  to  just  put 
in  these  interrogatories  which  were  objected  to,  and  then 
simply  say:  Interrogatory  so  and  so  read,  objection  so 
and    so.   and    ruling   of   the   court.      Where   there    is   no 
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objection  there  is  no  need  of  having  anything  in  there. 

Mr.  Herndon :  That  would  be  satisfactory  to  the 
plaintiff. 

Mr.  McGinley:     So  stipulated. 

The   Court:     The  stipulation  will   be   received. 

(43)  Q.  What  was  done  with  said  policy  after  it 
was  issued  ? 

A.  Said  policy  No.  1.172,844  was  mailed  on  December 
2.  1942,  from  the  Home  Office  of  the  New  England 
Mutual  Life  Insurance  Company,  to  our  general  agents, 
Messrs.  Hays  &  Bradstreet  at  609  South  Grand  Avenue, 
Los  Angeles,  California. 

(44)  Q.  If  you  have  stated  in  your  answer  to  the 
preceding  interrogatory  that  said  policy  was  sent  by  mail 
from  the  home  office  of  New  England  Mutual  Life  Insur- 
ance Company  of  Boston  to  Los  Angeles,  California, 
please  state  to  whom  said  policy  was  sent  and  the  date  of 
its  mailing. 

A.  In  answer  I  refer  to  my  reply  to  previous  Inter- 
rogatory No.  43. 

(45 ")  Q.  Please  state  the  provisions  of  the  estab- 
lished [33]  rule  or  rules,  if  any,  of  New  England  Mutual 
Life  Insurance  Company  of  Boston,  effective  during  No- 
vember and  December  of  1942,  governing  the  acceptance 
or  rejection  of  a  life  insurance  risk  in  a  case  wherein  the 
medical  history  of  the  proposed  insured  would  show  such 
matters  as  the  following:  That  the  proposed  insured 
had  suffered  from  pain  in  the  chest  within  a  year  prior 
to  the  date  of  the  application  for  the  insurance,  and  that 
within  the  same  period  the  proposed  insured  had  sub- 
mitted to  three  physical  examinations  which  included  the 
taking  of   electrocardiograms;   that  as  a   result  of  such 
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examinations,  the  examining  physician  had  made  a  ten- 
tative diagnosis  of  mild  angina  pectoris  and  had  prescribed 
the  taking  of  nitroglycerine. 

Mr.  McGinley :  May  it  be  stipulated,  your  Honor, 
that  the  objections  urged  with  regard  to  interrogatory 
No.  31  may  be  considered  as  having  been  stated  in  opposi- 
tion to  interrogatory  No.  45? 

The  Court:     May  it  be  so  stipulated? 

Mr.  Herndon:     So  stipulated. 

The  Court:  This  is  the  first  time  that  a  hypothetical 
question  has  referred  to  the  established  rules  of  the  New 
England  Mutual  Life.  I  don't  think  that  question  would 
be  sound :  T  think  it  would  be  objectionable,  unless  it 
is  saved  by  the  prior  question  and  answer  that  the  usages 
and  customs  in  the  New  England  Life  were  the  usages 
and  customs  of  other  insurance  companies.  With  that 
connecting  [34]  link  and  that  understanding,  it  will  be 
the  same  ruling. 

A.  The  provisions  of  the  established  rules  of  the  New 
England  Mutual  Life  Insurance  Company  were  that  the 
life  insurance  risk  would  be  rejected  outright  and  imme- 
diately without  further  investigation. 

Mr.  McGinley:  If  your  Honor  please,  in  regard  to 
the  answer,  the  defendants  move  to  strike  it  upon  the 
ground,  first,  that  it  is  not  responsive,  and,  secondly,  it  is 
the  interpretation  of  the  witness  as  to  what  the  pro- 
visions of  the  rules  of  the  New  England  Mutual  Life  dis- 
close rather  than  any  statement  of  the  provisions  of  the 
established  rules  of  the  New  England  Mutual  Life  In- 
surance Company. 

The  Court :     The  same  ruling. 
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(46)  Q.  Based  upon  your  knowledge  of  the  usages 
and  practices  among  life  insurance  companies  generally, 
as  prevailing  in  November  and  December  of  1942,  state 
whether  disclosure  of  a  medical  history  of  a  proposed 
insured  would  have  led  to  a  rejection  of  the  proposed 
risk  if  such  medical  history  had  disclosed  the  following 
ma.tters :  That  the  proposed  insured  had  consulted  a 
physician  approximately  six  years  prior  to  the  date  of 
the  application  for  insurance,  complaining  of  dizziness 
with  nausea,  and  that  after  examination,  the  physician 
made  a  tentative  diagnosis  of  slight  cerebral  arterio- 
sclerosis, and  that  within  a  period  of  one  year  prior  to 
the  date  of  the  application,  the  proposed  insured  had 
consulted  a  physician,  complaining  of  pains  in  the  chest, 
and  that  after  examination  and  the  taking  [35]  of  an 
electrocardiogram,  the  physician  had  made  a  tentative 
diagnosis  of  mild  angina  pectoris. 

Mr.  McGinley:  If  your  Honor  please,  may  it  be  stipu- 
lated that  the  same  objection  urged  to  interrogatory  No. 
31  may  stand  to  interrogatory  46? 

The  Court:     It  may  be  so  stipulated? 

Mr.  Herndon :     So  stipulated. 

The  Court:     Same  ruling. 

A.  The  history  set  forth  in  this  interrogatory  of  a 
proposed  insured  would  have  led  to  an  immediate  out- 
right rejection  without  further  investigation. 

(47)  Q.  Subsequent  to  the  issuance  of  policy  number 
1,172,844.  did  New  England  Mutual  Life  Insurance 
Company  of  Boston  receive  any  information  concerning 
the  health  or  medical  history  of  Abe  Lutz,  the  insured 
under  said  policy  number   1,172,844,  which  was  not  in- 
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eluded  or  contained  in  either  the  application  identified  as 
"Plaintiff's  Exhibit  No.  1"  or  in  the  report  of  the  medical 
examiner  identified  as  ''Plaintiff's  Exhibit  No.  2"? 

A.     Yes. 

(48)  Q.  If  your  answer  to  interrogatory  number 
47  was  in  the  affirmative,  please  state  when  the  New 
England  Mutual  Life  Insurance  Company  of  Boston  re- 
ceived any  information  concerning  the  health  or  medical 
history  of  said  Abe  Lutz  which  was  not  contained  in  either 
the  application  or  in  the  report  of  medical  examiner  which 
have  been  identified  as  "Plaintiff's  Exhibits  Nos.  1  and 
2". 

A.  On  December  14.  1942,  and  on  December  29, 
1942.    [36] 

(49)  O.  What  was  the  information  received  by  New 
England  Mutual  Life  Insurance  Company  of  Boston  to 
which  you  have  referred  in  your  answer  to  interrogatory 
number  48? 

A.  On  December  14,  1942,  said  company  received 
a  photostat  of  an  Attending  Physician's  Statement,  said 
to  have  been  submitted  by  Dr.  M.  H.  Rosenfeld  to  the 
Medical  Director  of  the  Equitable  Life  Assurance  So- 
cietv  of  the  United  States,  which  contained  no  signatures 
on  it,  revealed  nothing  except  the  indication  that  at  the 
request  of  Abe  Lutz  the  following  information  was  sub- 
mitted, namely,  "Blood  sugar  determination  115  mill." 

I  refer  to  Defendants'  and  Counterclaimants'  Exhibit 
No.  2.  marked  "Defts.  &  Coimterclaimant's  Ex.  2  for 
Iden..  3-2-45,  W.  H.  Davis,  Notary  Public."  a  copy  of 
which  T  hand  to  the  Notary  and  ask  that  it  be  attached 
to  this  deposition. 
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(Photostatic  copy  of  Attending  Physician's  Statement, 
marked  "Defts.  &  Counterclaimant's  Ex.  2  for  Iden., 
3-2-45,  W.  H.  Davis,  Notary  Public,"  is  attached 
hereto. ) 

On  December  29,  1942,  said  company  received  informa- 
tion that  when  an  application  on  the  life  of  Abe  Lutz 
was  submitted  to  the  Equitable  Life  Assurance  Society  of 
the  United  States,  this  company  asked  him  for  a  blood 
sugar  test;  that  before  doing  so  Mr.  Lutz  went  to  Dr. 
Rosenfeld  to  have  this  test  made  and  to  see  if  he  was 
all  right;  that  there  were  no  symptoms,  that  the  findings 
were  negative,  that  no  treatment  or  advice  was  given,  and 
that  the  results  were  \'i7]  satisfactory. 

(50)  Q.  From  what  source  and  in  what  manner  did 
you  receive  the  information  which  you  have  stated  in 
your  answer  to  interrogatory  number  49? 

A.  The  photostat  of  the  Attending  Physician's  State- 
ment referred  to  by  me  in  reply  to  previous  Interroga- 
tory No.  49  as  having  been  recei^•ed  by  said  company 
on  December  14,  1942,  came  from  Mr.  Harold  P.  Morgan 
of  the  Hays  &  Bradstreet  agency  in  Los  Angeles.  It  was 
submitted  with  an  explanatory  letter  from  Mr.  Morgan 
dated  December  8,  1942,  addressed  to  Mr.  Doane  Arnold, 
Manager.  Underwriting  Department,  New  England  Mu- 
tual Life  Insurance  Company,  501  Boylston  Street, 
Boston,  Mass. 

I  hand  to  the  Notary  said  letter  and  request  that  it 
be  marked  "Plaintiff's  Exhibit  No.  5"  for  identification 
and  that  it  be  attached  to  my  deposition. 

(Letter  dated  December  8,  1942,  from  Harold  P.  Mor- 
gan to  Doane  Arnold,  is  marked  as  Plaintiff's  Exhibit  5 
for  identification.) 


276  Harry  Lntz  ct  ah,  etc.  vs. 

(Deposition  of  Harold  M.  Frost) 

The  information  cited  in  my  reply  to  previous  Inter- 
rog-atory  No.  49  as  havin<2:  been  received  by  said  company 
on  December  29,  1942,  came  from  Mr.  Harold  P.  Morgan 
in  a  letter  written  by  him  and  addressed  to  me.  dated 
December  24,  1942. 

I  hand  said  letter  to  the  Notary  and  request  that  it 
be  marked  "Plaintiff's  Exhibit  No.  6"  for  identification, 
[38]  and  that  it  be  attached  to  my  deposition. 

(Letter  dated  December  24,  1942,  from  Harold  P. 
Morgan  to  Dr.  Harold  M.  Frost,  is  marked  as  Plaintiff's 
Exhibit  6  for  identification.) 

(51)  O.  When  policy  number  1.172.844  was  issued, 
was  a  copy  of  the  application,  copy  of  which  has  been 
identified  as  "Plaintiff's  Exhibit  No.  1".  attached  thereto? 

A.     Yes. 

Mr.  Herndon:  Your  Honor,  it  might  be  well  if  Mr. 
McGinley  read  the  cross  interrogatories  and  answers,  since 
they  are  prepared  by  him. 

The  Court:  Where  are  the  exhibits  to  the  deposition? 
They  don't  seem  to  be  here. 

Mr.  Herndon :  We  assumed,  your  Honor,  that  they 
were    in   the    same    folder    with    the    original    deposition. 

The  Court :  It  says  here,  memorandum  with  exhibits 
attached  to  the  deposition  of  Dr.  Frost.  May  it  be 
deemed   that   they   are  attached   to  the   deposition? 

Mr.  Herndon:     So  stipulated. 

Mr.  McGinley:     So  stipulated. 

The  Court:  The  clerk  will  see  that  they  are  attached 
under  the  same  cover,  so  that  they  will  be  all  together 
there.  [39] 
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Cross-Interrogatories 
(Read  Mr.  McGinley.) 

(1)  O.  Attached  to  these  cross-iiiterrog;atories  is  a 
photostatic  copy  of  a  letter  dated  November  16,  1942, 
from  Harold  P.  Morgan  to  Mr.  Doane  Arnold.  Please 
examine  this  letter  and  state  whether  you  have  previously 
seen  the  original  or  a  copy  thereof.  A.     Yes. 

(2)  Q.  Please  hand  the  photostatic  copy  of  the  letter 
just  identified  to  the  Notary  Public  and  request  that  the 
same  be  marked  Defendants'  Exhibit  No.  1  for  identifica- 
tion, and  that  it  be  attached  to  your  deposition. 

A.  I  hand  the  photostatic  copy  of  the  letter  just  iden- 
tified to  the  Notary  Public  and  request  that  the  same  be 
marked  "Defendants'  Exhibit  No.  1"  for  identification 
and  that  it  be  attached  to  my  deposition. 

(Photostatic  copy  of  letter  dated  November  16,  1942, 
from  Harold  P.  Morgan  to  Doane  Arnold  is  marked  as 
Defendants'   Exhibit   1   for  identification.) 

(3)  Q.  Directing  your  attention  to  the  photostatic 
copy  of  the  letter  just  identified  Defendants'  Exhibit  1 
for  identification,  and  particularly  that  language  reading 
as  follows: 

"Part  of  this  business  is  going  to  be  given  to  the  New 
England  Mutual,  and  as  I  understand  it,  there  is  some 
history,  and  as  a  consequence,  the  Local  Office  of  the 
Equitable  wired  their  Home  Office  to  turn  all  papers 
over  to  the  New  [40]  England  Mutual,  and  in  a  wire 
just  received  the  Equitable  stated  they  would  be  glad 
to  do  so,  but  would  prefer  that  our  Home  Office  make 
this  request  of  the  Home  Office  of  the  Equitable.  Would 
you  therefore  be  kind  enough  to  get  in  touch  with  them 
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for  the  necessary  papers,  and  in  the  meantime  we  shall 
hope  to  forward  an  examination  on  our  blank  completed 
by  their  Chief  Examiner  here,  Dr.  Waste."  will  you 
please  state  whether  the  Medical  Department  of  New 
Eng-land  Mutual  Life  Insurance  Company  of  Boston  re- 
ceived any  papers  from  the  Equitable  Life  Assurance 
Company  concerning  the  history  of  Abe  Lutz  for  insur- 
ance? 

A.  On  receipt  of  said  letter  Mr.  Arnold,  Manager 
of  the  Underwriting  Department,  wired  the  Equitable 
Life  Assurance  Society  for  copies  of  the  papers  of  that 
company.  In  response  to  this  wire  the  Medical  Director 
of  the  Equitable  wrote  to  me  stating  that  he  could  not 
forward  photostats  of  the  papers  as  it  was  contrary  to 
his  company's  policy.  The  Medical  Department  of  New 
England  Mutual  Life  Insurance  Company  received  a 
letter  from  the  Equitable  addressed  to  me,  but  no  other 
papers. 

(4)  0.  If  your  answer  to  cross-interrogatory  No. 
3  is  in  the  affirmative,  please  hand  the  communication 
or  communications  from  the  Equitable  Life  Assurance 
Company  to  the  Notary  Public  and  request  that  the  same 
be  marked  as  a  group  and  designated  Defendants'  Ex- 
hibit No.  2  for  identification  and  also  request  that  they 
be  attached  to  your  deposition.  [41] 

A.  I  hand  to  the  Notary  a  copy  of  the  telegram 
cited  in  my  reply  to  ])revious  cross-interrogatory  No.  3 
and  request  that  it  be  marked  "Defendants'  Exhibit  No. 
3"  for  identification  and  that  it  be  attached  to  my 
deposition. 
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(Copy  of  telegram  dated  November  19.  1942,  from 
New  England  Mutual  Life  Insurance  Company  to  Equit- 
able Life  Assurance  Society  is  marked  as  Defendants' 
Exhibit  3  for  identification.) 

With  reference  to  the  letter  written  by  the  Medical 
Director  of  the  Equitable  to  me,  as  cited  in  my  reply 
to  previous  Cross-Interrogatory  No.  3,  I  refer  to  Plain- 
tiff's Exhibit  No.  4. 

(5)  Q.  Please  state  whether  you  had  any  corre- 
spondence with  the  Equitable  Life  Assurance  Company 
during  the  months  of  November  and  December,  1942, 
relative  to  Abe  Lutz,  or  the  application  of  Abe  Lutz  for 
insurance  either  in  the  Equitable  Life  Assurance  Com- 
pany, or  in  the  Ne\A'  England  Mutual  Life  Insurance 
Company  of  Boston. 

A.     Yes. 

(6)  O.     If   your  answer   to  cross-interrogatory   No. 

5  is  in  the  affirmative,  please  hand  the  copy  or  copies  of 
such  communications  to  the  Notary  Public  and  request 
that  the  same  be  marked  as  a  group  as  Defendants'  Ex- 
hibit No.  3  for  identification. 

A.  In  answer  to  this  Cross-Interrogatory  I  refer  to 
Plaintiff's  Exhibit  No.  4,  and  state  that  this  is  the  only 
[42]  communication  received  from  the  Equitable  Life 
Assurance  Society. 

(7)  O.  Please  state  whether  you  received  any  writ- 
ten communications  from,  Harold  P.   Morgan,  of  Hays 

6  Bradstreet.  Los  Angeles,  California,  during  the  months 
of  November  and  December,  1942. 

A.  Yes.  Four  letters  were  received  from  Mr.  Mor- 
gan   dated    respectively    November    16,    1942,    November 
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17,  1942,  December  8,  1942,  and  December  24,  1942. 
The  first  three  were  addressed  to  Mr.  Arnold,  Manager 
of  the  Underwriting  Department;  the  last  was  addressed 
to  me. 

(S)  0.  If  your  answer  to  cross-interrogatory  No.  7 
is  in  the  affirmative  please  hand  the  copy  or  copies  of 
such  correspondence  to  the  Notary  Public  and  request 
that  the  same  be  marked  Defendants'  Exhibit  No.  4  for 
identification,  and  that  they  be  attached  to  your  deposi- 
tion. 

A.  I  hand  to  the  Notary  a  letter  from  Harold  P. 
Morgan  to  Doane  Arnold,  dated  November  16,  1942, 
and  also  a  letter  from  Harold  P.  Morgan  to  Doane 
Arnold,  dated  November  17.  1942,  and  request  that  these 
letters  be  marked  "Defendants'  Exhibit  No.  4"  for  iden- 
tification and  that  they  be  attached  to  my  deposition. 

(Letters  dated  November  16.  1942.  and  November  17, 
1942,  from  Harold  P.  Morgan  to  Doane  Arnold,  are 
marked  as  Defendants'  Exhibit  4  for  identification.) 

With  respect  to  the  letter  received  from  Mr.  Morgan 
[4v31  dated  December  8,  1942,  as  cited  in  my  previous 
reply  to  Cross-Interrogatory  No.  7,  I  refer  to  Plaintiflf's 
Exhibit  No.  5. 

With  respect  to  the  letter  received  from  Mr.  Morgan 
dated  December  24.  1942.  as  cited  in  my  reply  to  previous 
Cross-Interrogatory  No.  7,  T  refer  to  Plaintiff's  Exhibit 
No.  6. 

(9)  Q.  Please  state  whether  you  sent  any  letters 
or  wires  to  Harold  P.  Morgan,  of  Hays  &  Bradstreet,  or 
New  England  Mutual  T-ife  Tn.surance  Company  of  Bos- 
ton,  at   Los   Angeles,   California,   relative   to   Abe   Lutz 
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or  the  application  of  Abe  Lutz  for  insurance  with  the 
New   England   Mutual   Life   Insurance   Company. 

A.  No  letters  or  wires  were  sent  to  Harold  P.  Mor- 
gan. Three  wires  and  three  letters  were  sent  over  the 
period  from  December  1.  1942.  to  April  8,  1943,  Four 
of  these  were  sent  by  the  Underwriting  Department  and 
two  by  the  Medical  Department.  Three  of  them  were 
addressed  to  Hays  &  Bradstreet,  three  of  them  to  the 
New  England  Mutual  Life  Insurance  Company  at  Los 
Angeles. 

(10)  Q.  If  your  answer  to  cross-interrogatory  No. 
9  is  in  the  affirmative,  please  hand  the  letters  or  wires 
to  the  Notary  Public  and  request  that  the  same  be  num- 
bered as  a  group  as  Defendants'  Exhibit  No.  5  for  iden- 
tification, and  that  they  be  attached  to  your  deposition. 

A.  I  hand  to  the  Notary  copy  of  telegram  dated  [44] 
December  1,  1942,  from  the  Underwriting  Department 
to  the  New  England  Mutual  Life  Insurance  Company, 
Los  Angeles;  also  photostatic  copy  of  a  document  at- 
tached to  the  Cross-Interrogatories  bearing  date  December 
1,  1942,  being  a  letter  from  Doane  Arnold  to  Messrs. 
Hays  &  Bradstreet;  also  copy  of  a  telegram  from  the 
New  England  Mutual  Life  Insurance  Company  at  Bos- 
ton to  the  New  England  Mutual  Life  Insurance  Company 
at  Los  Angeles,  dated  April  8,  1943,  entered  on  the  back 
of  a  letter  from  Harold  P.  Morgan  to  Dr.  Frederick  R. 
Brown,  dated  April  5,  1943,  and  I  request  that  these  three 
communications  be  marked  ''Defendants'  Exhibit  No.  5" 
for  identification  and  that  they  be  attached  to  my  de- 
position. 'IJ^f 
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(Copy  of  telegram  dated  December  1,  1942,  from  Un- 
derwriting Department  to  New  England  Mutual  Life 
Insurance  Company,  Los  Angeles,  photostatic  copy  of  a 
document  bearing  date  December  1,  1942,  being  letter 
from  Doane  Arnold  to  Messrs.  Hays  &  Bradstreet,  and 
copy  of  a  telegram  from  New  England  Mutual  Life  In- 
surance Company,  Boston,  to  New  England  Mutual  Life 
Insurance  Company  at  Los  Angeles,  dated  April  8,  1943, 
are  marked  as  Defendants'  Exhibit  5  for  identification.) 

I  also  hand  to  the  Notary  a  photostatic  copy  of  iletter 
from  Dr.  H.  M.  Frost.  Medical  Director,  to  Hays  & 
Bradstreet.  dated  December  14,  1942,  and  request  that 
it  be  marked  ''Defendants'  Exhibit  No.  11"  for  identifica- 
tion and   [45]   that  it  be  attached  to  my  deposition. 

('Photostatic  copy  of  letter  dated  Decemebr  14,  1942, 
from  H.  M.  Frost  to  Hays  &  Bradstreet,  is  marked  as 
Defendants'  Exhibit  11  for  identification.) 

I  also  hand  to  the  Notary  a  photostatic  copy  of  letter 
from  Dr.  F.  R.  Brown,  Associate  Medical  Director,  to 
Mes&rs.  Hays  &  Bradstreet,  dated  January  14,  1943,  and 
request  that  it  be  marked  "Defendants'  Exhibit  12"  for 
identification  and  that  it  be  attached  to  my  deposition. 

(Photostatic  copy  of  letter  dated  January  14,  1943, 
from  F.  R.  Brown  to  Hays  &  Bradstreet.  is  marked  as 
Defendants'  Exhibit  12  for  identification.) 

I  hand  to  the  Notary  photostatic  copy  of  telegram 
from  New  England  Mtual  Life  Insurance  Company  to 
New  England  Mutual  Life  Insurance  Company  at  Los 
Anegels.  dated  December  29,  and  request  that  it  be  marked 
''Defendants'  Exhibit  No.  13"  for  identification  and  that 
it  be  attached  to  my  deposition. 
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(Photostatic  copy  of  telegram  dated  December  29,.  from 
New  England  Mutual  Life  Insurance  Company,  Boston, 
to  New  England  Mutual  Life  Insurance  Company,  Los 
Angeles,  is  marked  as  Defendants'  Exhibit  13  for  identi- 
fication.) 

(11)  Q.  Please  state  whether  New  England  Mu- 
tual Life  Insurance  Company  of  Boston  is  a  member 
of  the  Medical  Information  Bureau  located  in  Cambridge, 
Massachusetts?  A.     Yes.   [46] 

(12)  Q.  Please  state  whether  you  are  a  member  of 
the  Medical  Information  Bureau  located  in  Cambridge, 
Massachusetts  ? 

A.  No.  Life  insurance  companies  only  can  be  mem- 
bers of  said  Bureau,  not  individuals. 

(13)  Q.  Please  state  whether  New  England  Mutual 
Life  Insurance  Company  obtained  from  the  Medical  In- 
formation Bureau  during  the  month  of  November  or 
December,  1942,  any  information  concerning  Abe  Lutz? 

A.     Yes. 

(14)  Q,  If  your  answer  to  cross-interrogatory  13 
is  in  the  affirmative,  and  the  information  received  was 
oral,  please  give  the  substance  of  such  information.  If 
your  answer  is  in  the  affirmative,  and  the  information 
was  conveyed  by  means  of  a  written  communication,  please 
state  when  you  first  received  such  communication  and  then 
hand  the  communication  just  identified  to  the  Notary 
Public  with  the  request  that  it  be  marked  Defendants' 
Exhibit  No.  6  for  identification,  and  that  such  communi- 
cation be  attached  to  your  deposition. 

A.  The  information  was  conveyed  upon  a  printed  card, 
in  code,  and  was  filed  in  the  Medical  Department  at  the 
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Home  Office.  This  card  is  not  available  for  the  follovv- 
ing  reason :  It  is  customary  with  the  New  England 
Mutual  Life  Insurance  Company,  as  with  most  other  life 
insurance  companies,  to  remove  from  their  files  and  to 
destroy  by  burning  the  cards  of  policyholders  who  have 
died;  these  [47]  cards  being  removed  and  burned  four 
times  yearly,  once  every  three  months.  The  card  of  Mr. 
Lutz  was  burned  following  this  routine  custom.  How- 
ever, I  know  what  the  information  was  which  was  entered 
on  this  card.  The  information  was  that  some  company 
had  made  a  blood  sugar  test,  the  result  of  which  was  satis- 
factory; and  that  on  two  or  more  examinations  of  the 
urine  no  sugar  had  been  found  in  the  urine.  I  know 
furthermore  that  no  other  information  was  received  from 
this  source  during  the  months  of  November  and  Decem- 
ber, 1942. 

Mr.  McGinley:  Your  Honor,  the  defendants  move  to 
strike  that  portion  of  the  answer  of  the  witness  beginning 
with  the  word,  ''However,  I  knows  what  the  information 
was  which  was  entered  on  this  card,"  and  continuing  to 
the  end  of  the  answer,  on  the  ground  that  it  is  not  re- 
sponsive; and,  secondly,  on  the  ground  that  no  proper 
foundation  is  laid  which  would  permit  the  witness  to  give 
his  opinion  as  to  what  was  contained  on  the  card. 

The  Court:     Don't  you  get  what  you  asked  for  in  13: 

"Please  state  whether  New  England  Mutual  Life  In- 
surance Company  obtained  from  the  Medical  Information 
Bureau  during  the  months  of  November  or  December, 
1942,  any  information  concerning  Abe  Lutz." 

"14.  If  your  answer  to  cross  interrogatory  13  is  in 
the  affirmative,  and  the  informtion  received  was  oral, 
please  give  the  substance  of  such  information." 
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He  says :  "The  information  was  conveyed  upon  a 
printed  [48]  card,  in  code,  and  was  filed  in  the  Medical 
Department  at  the  Home  Office.  This  card  is  not  avail- 
able." Maybe  it  is  not  responsive.  It  might  be  brought 
in  by  the  other  side  on  the  ground  of  the  loss  of  the  card, 
but  he  volunteered  something  that  was  not  in  the  question. 
It  really  was  not  oral,  but  information  actually  contained 
on  the  card  he  is  revealing. 

Mr.  Herndon:  I  submit,  your  Honor,  that  the  answer 
is  responsive;  that  it  is  also  proper  explanatory  matter  of 
the  answer.  I  doubt,  under  the  circumstances,  that  the 
objection  here  made  is  timely. 

The  Court:  Were  not  all  objections  reserved  to  this 
time  ? 

Mr.  Herndon :  Yes,  I  think  all  objections  to  form  were 
reserved.  I  submit,  your  Honor,  the  fact  that  an  an- 
swer is  not  strictly  responsive  is  not,  under  all  the  cir- 
cumstances, a  sufficient  reason  for  the  striking  or  refusal 
to  receive  it.  It  would  only  be  by  a  very  strict  con- 
struction of  the  question  that  this  answer  is  not  entirely 
responsive. 

The  Court:  "Please  state  whether  New  England 
Mutual  Life  Insurance  Company  obtained  from  the  Medi- 
cal Information  Bureau  during  the  month  of  November 
or  December,  1942,  any  information  concerning  Abe 
Lutz." 

Now,  the  answer  to  that  was  yes.  Then  in  cross  in- 
terrogatory 14:  "If  your  answer  to  cross  interrogatory 
[49]  13  is  in  the  affirmative,  and  the  information  received 
was  oral,  please  give  the  substance  of  such  information." 
That  does  not  apply,  because  his  answer  shows  that  the 
information  was  not  oral.     — "If  your  answer  is  in  the 
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affirmative,  and  the  information  was  conveyed  by  means 
of  a  written  communication,  please  state  when  you  first 
received  such  communication  and  then  hand  the  communi- 
cation just  identified  to  the  Notary  Public  with  the  request 
that  it  be  marked  Defendants'  Exhibit  No.  6  for  identifi- 
cation, and  that  such  communication  be  attached  to  your 
deposition."  — Now,  of  course,  you  could  have  asked 
where  the  card  was,  and  show  that  it  had  been  destroyed; 
then  the  contents  of  it  could  be  proved  by  you.  The 
motion  to  strike  will  be  granted. 

(15)  Q.  Before  approving  the  issuance  of  policy  No. 
1.172,844  which  you  have  previously  testified  to,  please 
state  whether  any  investigation  was  made  by  you  or  your 
department  of  Abe  Lutz'  previous  insurance  record.  If 
your  answer  is  in  the  affirmative  please  state  fully  what 
was  done  by  you  or  your  department  in  making  such 
investigation?  A.     No. 

(16)  O.  Please  state  whether  you  knew  at  the  time 
you  approved  the  issuance  of  policy  No.  1,172,844  that 
Abe  Lutz  had  been  previously  examined  by  Dr.  John  M. 
Waste  shortly  prior  to  November  16,  1942  for  a  policy  of 
$10,(XX)  in  the  Equitable  Life  Assurance  Company? 

A.     Yes.  [50] 

(17)  0.  Please  examine  photostatic  copy  of  a  docu- 
ment attached  to  these  cross-interrogatories  bearing  date 
December  1.  1942.  being  a  letter  from  Doane  Arnold  to 
Messrs.  Hays  &  Bradstreet,  and  state  whether  you  have 
previously  seen  the  original  or  a  copy  of  said  document? 

A.  Yes,  the  photostatic  copy  referred  to  is  incorpor- 
ated in  Defendants'  Exhibit  No.  5. 

The  Court:  It  was  my  understanding  that  your  motion 
to  strike  only  went  as  far  as  the  words   "found   in   the 
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urine,"  in  the  unmarked  line,  the  third  from  the  bottom, 
is  that  correct? 

Mr.  McGinley:  My  motion  to  strike  the  portion  of 
the  answer  given  under  14,  your  Honor,  commences  with 
the  word  "However",  in  the  middle  of  the  answer,  and 
concludes  with  the  date,  "December,  1942." 

The  Court:  Then  it  should  be  denied  as  to  the  last 
sentence,  and  granted  as  to  that  portion  running  down  to 
the  words  "found  in  the  urine."  The  last  sentence  is 
responsive. 

Mr.  McGinley:     Yes. 

(18)  Q.  If  your  answer  is  in  the  affirmative  to 
cross-interrogatory  No.  17,  please  name  the  person  by 
whom  it  was  exhibited  to  you? 

A.  Said  letter  was  not  exhibited  to  me  by  any  person. 
It  was  seen  by  me  on  several  various  occasions  when  I 
was  obliged  to  review  the  file  of  papers.  [51] 

(19)  Q.  Prior  to  the  issuance  of  policy  No.  1,172,844 
by  New  England  Mutual  Life  Insurance  Company  had 
you  been  informed  that  Abe  Lutz  had  been  attended  by 
Dr.  Rosenfeld  and  Dr.  Lissner?  A.     Yes. 

(20)  O.  If  your  answer  to  cross-interrogatory  No. 
19  is  in  the  affirmative,  please  answer  the  following: 

(a)  When  did  you  acquire  such  information? 

(b)  By  whom  was  such  information  furnished? 

(c)  If  such  information  was  conveyed  by  conversa- 
tion, give  the  name  of  parties  present,  and  the  substance 
of  said  conversation. 

(d)  If  such  information  was  conveyed  by  written 
communication  or  communications,  please  hand  the  same 
to  the  Notary  Public  and  request  that  they  be  marked 
Defendants'  Exhibit  No.  7  for  identification,  and  that 
they  be  attached  to  your  deposition. 
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A.  With  respect  to  said  information  and  as  concerns 
attendance  upon  ^Ir.  Lutz  by  Dr.  Rosenfeld.  this  latter 
information  first  came  to  my  attention  the  first  time  I 
rcA-iewed  the  application,  which  was  November  20,  1942; 
and  because  of  the  fact  that  Mr.  Lutz,  in  his  answers  in 
Part  II  of  his  application  had  indicated  that  an  examina- 
tion of  him  had  been  made  by  Dr.  Rosenfeld  on  one 
occasion  only,  in  August.  1942.  As  concerns  attendance 
upon  Mr.  Lutz  by  Dr.  Lissner,  I  first  became  aware  of 
this  information  on  [h2]  November  27.  1942,  on  receipt 
of  a  letter  from  the  Medical  Director  of  the  Equitable 
Life  Assurance  Society  in  which  the  fact  was  mentioned. 
This  letter  is  Plaintift's  Exhibit  No.  4. 

(21)  Q.  If  your  answer  to  cross-interrogatory  No. 
19  is  in  the  negative,  please  state  when  you  were  informed 
that  Dr.  Rosenfeld  and  Dr.  Lissner  had  attended  Abe 
Lutz? 

A.  In  answer  I  refer  to  my  replies  to  Cross-Interro- 
gatories Nos.  19  and  20. 

{22^  Q.  Please  examine  the  photostatic  copy  of  a 
document  attached  to  these  cross-interrogatories  bearing 
the  heading  "ATTENDING  PHYSICIAN'S  STATE- 
MENT'" and  state  if  you  have  previously  seen  the 
original  of  such  statement?  A.     Yes. 

{2i)  Q.  Please  hand  the  photostatic  copy  of  the 
document  entitled  "ATTENDING  PHYSICIAN'S 
STATEMENT"  just  mentioned  and  request  that  it  be 
marked  Defendants'  Exhibit  No.  8  for  identification,  and 
that  it  be  attached  to  your  deposition. 

A.  I  hand  to  the  notary  a  photostatic  copy  of  a  docu- 
ment entitled  "'Attending  Physician's  Statement."  just 
mentioned,  and  request   that   it   be  marked   "Defendants' 
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Exhibit  No.  8"  for  identification  and  that  it  be  attached 
to  my  deposition. 

(Photostat  of  document.  Attending  Physician's  State- 
ment, is  marked  as  Defendants'  Exhibit  8  for  identifica- 
tion. ) 

(24)  Q.  Is  it  not  a  fact  that  during  the  months 
of  [53]  November  and  December.  1942,  the  document 
entitled  "ATTENDING  PHYSICIAN'S  STATE- 
MENT" just  identified  was  used  by  New  England 
Mutual  Life  Insurance  Company  in  obtaining  informa- 
tion from  physicians  or  surgeons  of  applicants  for  insur- 
ance in  those  cases  where  the  New  England  Mutual  Life 
Insurance  Company  had  been  given  the  name  of  such 
attending  physicians  or  surgeons.^ 

A.  No.  It  was  used  only  in  those  cases  in  which,  in 
the  judgment  of  a  medical  director  or  a  medical  examiner 
or  of  an  agent  it  would  be  advisable  to  get  first  hand 
information  from  the  attending  physician  or  surgeon. 
It  was  not  used  routinely  in  all  cases  in  which  the  name 
of  an  attending  physician  or  surgeon  had  been  given  in 
the  applicant's  answers  to  the  questions  in  Part  II  of  the 
application.  It  was  used  if  the  replies  of  the  applicant  in 
his  answers  to  the  questions  in  Part  II  of  the  application 
threw  definite  doubt  upon  the  applicant's  medical  history. 
It  was  routinely  used  for  the  larger  amounts  of  insurance, 
in  excess  of  $15,000. 

(25)  Q.  From  your  knowledge  of  the  usages  and 
practices  among  life  insurance  companies  generally,  as 
prevailing  during  the  months  of  November  and  December, 
1942.  is  it  not  a  fact  that  the  New  England  Mutual  Life 
Insurance  Company  mailed  to  attending  physicians   and 
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surgeons  whose  names  had  been  obtained  by  the  New 
England  Mutual  Life  Insurance  Company  in  connection 
with  an  application  for  insurance  the  [54]  document 
entitled,  "ATTENDING  PHYSICIAN'S  STATE- 
MENT"? 

A.  In  answer  I  refer  to  my  reply  to  previous  Cross- 
Interrogatory  No.  24. 

(26)  O.  After  you  had  examined  the  application  of 
Abe  Lutz  for  a  policy  of  life  insurance  in  the  New  Eng- 
land Mutual  Life  Insurance  Company,  did  you  observe 
that  Dr.  Maurice  H.  Rosenfeld  was  named  by  Abe  Lutz 
as  his  physician,  and  that  he  had  had  a  physical  examina- 
tion in  August  of  1942?  A.     Yes. 

(27)  Q.  If  your  answer  to  cross-interrogatory  No. 
26  be  in  the  affirmative,  please  state  whether  you  mailed 
to  Dr.  Rosenfeld  a  copy  of  the  document  entitled  "At- 
tending Physician's  Statement"? 

A.  No.  I  did  not  at  any  time  mail  to  Dr.  Rosenfeld 
a  copy  of  the  document  entitled  "Attending  Physician's 
Statement." 

(28)  Q.  Please  state  whether  you  did  at  any  time 
mail  to  Dr.  Lissner  a  copy  of  the  document  entitled  "At- 
tending Physician's  Statement"? 

A.  No,  I  did  not  at  any  time  mail  to  Dr.  Lissner  a 
copy  of  the  document  entitled  "Attending  Physician's 
Statement." 

(29)  Q.  If  your  answer  to  plaintiff's  interrogatory 
No.  40  is  that  you  did  approve  the  application  for  policy 
of  insurance  No.  1,172,844,  please  state  whether  such 
approval  [55]  was  oral  or  evidenced  by  a  written  com- 
munication. If  the  latter,  please  hand  to  the  Notary 
Public  a  copy  of  such  communication  and  request  that  it 
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be   marked    Defendants'   Exhibit   No.   9,   and   that   it   be 
attached  to  your  deposition. 

A.  Such  approval  was  evidenced  by  my  personal  stamp, 
by  my  handwritten  notations,  and  by  my  signature  upon 
the  work  sheet  of  the  application.  This  work  sheet  has 
already  been  entered  as  Plaintiff's  Exhibit  la. 

(30)  Q.  If  your  answer  to  plaintiff's  interrogatory 
No.  47  is  in  the  affirmative  and  such  information  is  in 
writing,  please  hand  to  the  Notary  Public  such  document 
or  documents  as  contain  such  information  and  request  the 
Notary  Public  to  mark  such  document  or  documents  as 
Defendants'  Exhibit  No.  10,  and  request  that  they  be 
attached  to  your  deposition. 

A.  In  answer  I  refer  to  Plaintiff's  Exhibits  5  and  6 
and  to  Defendants'  Exhibit  No.  2. 

(Short  recess.) 

(31)  Q.  If  your  answer  to  plaintiff's  interrogatory 
No.  51  is  in  the  affirmative  please  describe  the  routine 
which  is  followed  by  the  New  England  Mutual  Life  Insur- 
ance Company  of  Boston  following  the  approval  by  you 
of  an  application  for  insurance  and  the  ultimate  issuance 
of  policy  No.  1,172,844? 

A.  With  respect  to  the  routine  which  is  followed  by 
the  New  England  Mutual  Life  Insurance  Company  fol- 
lowing [56]  approval  by  me  of  an  application  for  life 
insurance,  I  refer  to  my  reply  to  Direct  Interrogatory 
No.  14.  With  respect  to  the  routine  which  was  followed 
in  the  case  of  Policy  No.  1,172,844  and  the  ultimate 
issuance  of  this  policy,  the  routine  and  the  ultimate  issu- 
ance were  as  described  by  me  in  my  reply  to  Direct  In- 
terrogatory No.   14. 
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(32)  Q.  There  is  attached  to  these  cross-interrogat- 
ories a  document  dated  December  14,  1942,  being  a  letter 
from  you  to  Hays  &  Bradstreet  at  Los  Angeles,  Cali- 
fornia. Please  examine  the  same  and  state  when  you 
mailed  the  original. 

Please  hand  the  document  identified  in  the  last  cross- 
interrogatory  to  the  Notary  Public  and  request  that  it  be 
marked  Defendants'  Exhibit  No.  11,  and  attached  to  your 
deposition. 

A.  I  mailed  the  original  on  December  14,  1942.  The 
pencil  notations  on  this  document  were  not  on  our  com- 
munication when  it  was  mailed  from  the  Home  Office. 
This  document  has  already  been  presented  by  me  to  the 
Notary  with  the  request  that  it  be  marked  "Defendants' 
Exhibit  No.  11"  for  identification  and  that  it  be  attached 
to  my  deposition,  as  indicated  in  my  reply  to  Cross-In- 
terrogatory No.  10. 

(32a)  Q.  After  examining  the  document,  Defend- 
ants' Exhibit  No.  11.  please  state  what  facts  and  circum- 
stances made  necessary  the  request  for  obtaining  com- 
plete detailed  statements  from  Dr.  Rosenfeld  and  Dr. 
Lissner  as  recited  in  Defendants'  Exhibit  No.    11.    [57] 

A.  The  reason  for  requesting  detailed  statements  from 
Doctors  Rosenfeld  and  Lissner  arises  from  the  fact  that 
Medical  Directors  have  learned  from  unfortunate  experi- 
ence that  the  statements  of  applicants  as  to  their  consul- 
tations with  physicians  must  be  evaluated  with  caution. 
Medical  Directors  are  convinced  that  the  average  in- 
dividual intends  to  be  honest.  However,  we  have  learned 
that  some  applicants  apparently  attempt  to  conceal 
damaging  information;  that  others  have  not  understood 
the  information  as  to  their  condition  given  them  by  their 
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physicians  and  therefore  have  not  considered  it  signifi- 
cant; that  others  have  actually  not  been  advised  by  their 
physicians  as  to  the  significance  of  serious  signs  or  symp- 
toms which  the  physician  had  discovered.  Not  infre- 
quently a  statement  from  the  physician  will  prove  that 
what  appeared  an  insignificant  consultation,  from  the  in- 
formation given  by  the  applicant  in  his  answers  to  ques- 
tions in  Part  II  of  his  application,  was  actually  a  serious 
matter,  the  physician  having  discovered  signs  and  symp- 
toms which  would  forbid  issuance  of  life  insurance  at 
standard  rates  and  might  necessitate  its  issuance  at  sub- 
standard rates,  or  might  necessitate  rejection  of  the  risk. 

As  a  practical  procedure,  considerations  of  expense 
in  obtaining  such  statements,  for  which  the  physicians 
must  be  paid  by  the  company,  and  the  delay  in  issuing 
policies  as  a  consequence  of  requesting  such  statements, 
[58]  influence  the  Medical  Director  in  formulating  his 
policy  as  to  how  frequently  and  in  what  types  of  cases  a 
physician's  statement  will  be  required. 

In  the  case  of  applications  for  large  amounts  of  insur- 
ance, a  routine  requesting  of  physician's  statements  is 
necessary  for  the  protection  of  the  company  as  large 
amounts  are  at  risk.  As  for  small  applications,  amounts 
under  $15,000,  within  which  range  the  great  majority  of 
applications  fall,  the  routine  requests  are  neither  practical 
nor  feasible  because  of  excessive  expense  and  undue  delay 
in  issuing  policies. 

The  only  practical  policy  as  respects  applications  for 
small  amounts  of  insurance  is  to  request  physicians'  state- 
ments only  when  the  applicant  in  his  statements  as  to 
his  medical  history  raises  definite  doubt  as  to  his  in- 
surability. 
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Further,  it  is  common  knowledge  among  medical 
directors  that  applicants  at  the  older  insurance  ages,  the 
late  fifties  and  the  sixties,  must  be  scrutinized  much  more 
carefully  as  to  medical  history  and  condition  of  health 
than  in  the  case  of  applicants  of  younger  ages.  Com- 
panies generally  do  not  issue  to  older  applicants  as  much 
insurance  as  to  younger  ai)plicants,  because  in  general  the 
older  applicants  are  not  as  good  physical  ratings  as  the 
younger  applicants. 

In  the  case  of  Mr.  Lutz,  when  I  reviewed  his  applica- 
|59]  ration  I  noted  that  he  was  in  his  sixty-fifth  year,  a 
definitely  advanced  insurance  age.  He  applied  for 
$13,000  of  insurance.  At  the  same  time  a  request  was 
made  for  an  additional  $13,000  of  insurance.  For  a 
man  as  old  as  Mr.  Lutz,  $13,000  of  insurance  would  be 
considered  only  a  moderate  amount  to  be  issued  by  a  com- 
pany the  size  of  the  New  England  Mutual  Life  Insur- 
ance Company,  while  $26,000  of  insurance  would  be  con- 
sidered a  large  amount  to  be  retained  by  such  a  company. 

As  I  had  no  reason  to  doubt  the  accuracy  of  the  state- 
ments of  Mr.  Lutz  as  to  his  medical  history,  I,  depending 
upon  his  honesty,  believed  that  I  could  safely  approve  his 
application  for  $13,000  of  insurance  without  asking  for 
statements  from  Doctors  Rosenfeld  and  Lissner.  His 
physical  examination  was  satisfactory,  and  I  had  no  other 
information  of  an  unfavorable  nature  as  respects  his  medi- 
cal history  or  health.  I  therefore  approved  his  applica- 
tion for  $13,000. 

I  believed,  however,  that,  in  view  of  his  advanced 
insurance  age,  that  for  his  age  the  amount  of  $26,000  life 
insurance  was  a  large  amount  to  be  issued  by  my  com- 
pany, and  the  fact  that  he  had  admitted  consulting  Dr. 
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Rosenfeld,  and  to  my  knowledge  had  consulted  Dr.  Liss- 
ner,  that  it  would  be  advisable  to  request  the  detailed 
statement  as  recited  in  Defendants'  Exhibit  No.  11, 
whereupon  this  statement  was  requested. 

(33)  Q.  Is  it  not  a  fact  that  on  December  14,  1942, 
the  [60]  Medical  Department  of  the  New  England  Mutual 
Life  Insurance  Company  felt  that  the  health  and  condi- 
tion of  Abe  Lutz  was  not  acceptable  as  an  insurance  risk 
in  the  absence  of  a  complete  detailed  statement  from  Dr. 
Rosenfeld  and  Dr.  Lissner  as  to  their  treatment  of  Abe 
Lutz. 

A.  No.  I  had  no  reason  to  doubt  his  health  and  con- 
dition. His  medical  history,  as  he  had  given  it  in  Part  II 
of  his  application,  w^as  favorable.  His  examination  was 
satisfactory.  I  had  no  facts  from  any  other  source 
which  threw  any  doubt  upon  his  medical  history.  It  is  a 
fact  that  I  was  not  willing  to  approve  his  application  for 
additional  insurance  until  I  had  received  satisfactory  state- 
ments from  his  physicians.  The  reason  for  this  un- 
willingness appears  in  my  reply  to  previous  Cross-Interro- 
gatory No.  32a. 

(34)  O.  What  information,  if  any.  had  you  acquired 
between  November  16,  1942,  and  December  14.  1942, 
which,  in  your  opinion,  made  necessary  the  requirement 
that  a  complete  detailed  statement  such  as  is  referred  to 
in  Defendants'  Exhibit  No.  11  be  obtained  from  Dr. 
Rosenfeld  and  Dr.  Lissnes? 

A.  In  the  letter  from  the  Medical  Director  of  the 
Equitable  Life  Assurance  Society  dated  November  25, 
1942,  and  entered  as  Plaintiff's  Exhibit  No.  4.  it  was  indi- 
cated that  Dr.  Lissner  had  been  consulted  by  Mr.  Lutz 
as  well  as  Dr.  Rosenfeld.     This  fact  was  not  known  to 
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me  before,  as  [61]  Mr.  Lutz  had  not  mentioned  Dr.  Liss- 
ner  in  his  appHcation.  Having  become  aware  of  this  fact, 
I  included  Dr.  Lissner  in  the  request  for  an  attending 
physician's  statement  of  December  14,  1942,  as  given  in 
Defendants'  Exhibit  No.  11.  I  had  acquired  no  other  in- 
formation. The  reason  for  requesting  the  statement  ap- 
pears in  my  reply  to  Cross-Interrogatory  No.  32a. 

(35)  Q.  When  you  failed  to  receive  the  statements  as 
required  in  your  letter,  Defendants'  Exhibit  No.  11.  from 
Dr.  Rosenfeld  and  Dr.  Lissner,  you  recommended,  did 
you  not,  that  the  application  of  Abe  Lutz  for  additional 
insurance  be  rejected?  A.     Yes. 

f'36)  O.  Is  it  not  a  fact  that  if  the  requested  state- 
ments designated  in  Defendants'  Exhibit  No.  11  had  been 
furnished  and  they  were  satisfactory  you  would  have 
approved  the  issuance  of  an  additional  policy  of  insurance 
for  $13,000  to  Abe  Lutz? 

A.  No.  While  I  would  have  been  satisfied,  from  the 
medical  angle,  as  to  the  insurability  of  Mr.  Lutz  for  the 
additional  $13,000  of  insurance  if  the  said  physicians' 
statements  had  been  submitted  and  had  proved  acceptable, 
there  was  another  reason  to  doubt  whether  Mr.  Lutz  was 
insurable  for  the  additional  $13,000  of  insurance. 

I  refer  to  the  letter  written  on  December  1,  1942,  by 
Doane  Arnold.  Manager  of  the  Underwriting  Depart- 
ment, to  [62]  Messrs.  Hays  &  Bradstreet.  a  part  of  De- 
fendants' Exhibit  No.  5.  advising  that  we  would  consider 
him  for  the  additional  $13,000  of  insurance  subject  to 
evidence  of  an  adequate  insurable  interest,  together  with 
a  new  Part  I  of  the  application  and  physicians'  statements. 

On  December  1,  1942.  we  doubted  whether  there  was 
adequate  insurable  interest  with  respect  to  this  additional 
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$13,000  of  insurance.  Other  information  which  came  to 
us  later  so  increased  this  doubt  as  to  convince  us  that  we 
would  not  be  justified  in  issuing  this  additional  $13,000, 
even  though  the  requested  physicians'  statements  were  re- 
ceived and  proved  satisfactory. 

As  a  matter  of  fact,  on  April  5,  1943,  Harold  P. 
Morgan  wrote  Dr.  Frederick  R.  Brown,  Associate  Medi- 
cal Director,  asking  us  to  give  further  consideration  for 
the  additional  $13,000  cited  above,  and  for  even  more,  up 
to  our  limit  at  the  age  of  Mr.  Lutz. 

We  received  this  letter  on  April  7,  1943.  It  appears 
on  the  reverse  side  of  the  telegram  of  April  8,  1943, 
which  is  in  as  a  part  of  Defendants'  Exhibit  No.  5. 

I  hand  said  letter  to  the  Notary  and  request  that  it 
be  marked  "Plaintiff's  Exhibit  7"  for  identification,  and 
that  it  be  attached  to  my  deposition. 

(Letter  dated  April  5,  1943,  from  Harold  P.  Morgan 
to  Dr.  Frederick  R.  Brown,  is  marked  as  Plaintiff's 
Exhibit  7  for  identification.)    [63] 

On  April  8,  1943,  we  wired  the  New  England  Mutual 
Life  Insurance  Company  at  Los  Angeles  that  we  must 
decline  because  of  additional  confidential  information 
which  we  had  received  since  we  issued  Policy  No. 
1,172,844.  That  telegram  is  a  part  of  Defendants'  Ex- 
hibit 5. 

This  confidential  information  had  no  bearing  upon  the 
medical  history  or  health  of  Mr.  Lutz.  In  fact,  when  the 
wire  cited  above  was  sent  on  April  8,  1943,  we  had  re- 
ceived no  information  of  any  sort  throwing  doubt  upon 
the  medical  history  or  health  of  Mr.  Lutz.  It  was  not 
until  after  his  death  that,  as  a  result  of  our  investigation, 
information  was   discovered   which   threw   serious   doubt 
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upon  his  medical  history.  This  information  cited  in  our 
telegram  of  April  8,  1943,  consisted  of  two  MilB  confiden- 
tial reports,  one  received  by  us  on  January  5,  1943,  the 
other  in  March,  1943,  both  of  them  to  the  effect  that 
Mr.  Lutz  was  suspected  of  trying  to  get  more  life  insur- 
ance then  he  was  entitled  to  from  the  point  of  view  of 
insurable  interest.  These  two  reports,  added  to  the  doubt 
already  in  our  minds  as  to  the  insurable  interest,  as  cited 
above,  constrained  us  to  refuse  to  proceed  further. 

(37)  Q.  Referring  again  to  Defendants'  Exhibit  11, 
please  state  whether  you  were  following  the  routine  prac- 
tice and  usage  of  the  New  England  Mutual  Life  Insur- 
ance Company  of  Boston  as  the  same  prevailed  during  the 
months  of  November  and  December,  1942,  in  requiring 
statements  of  the  type  [64]  requested  in  Defendants'  Ex- 
hibit No.  11?  ,  A.     Yes. 

(38)  Q.  If  your  answer  to  cross-interrogatory  No. 
37  is  that  you  were  not  following  the  usual  practice  and 
custom  of  New  England  Mutual  Life  Insurance  Company 
of  Boston  as  the  same  prevailed  during  the  months  of 
November  and  December,  1942,  in  requesting  the  state- 
ments above  mentioned,  please  state  what  circumstances 
made  necessary  the  requesting  of  such  requirements  as  set 
forth  in  Defendants'  Exhibit  No.  1 1  ? 

A.  See  answer  to  previous  Cross-Interrogatory 
No.  37. 

(39)  Q.  Is  it  not  a  fact  that  in  considering  the  ap- 
plication of  Abe  Lutz  for  additional  insurance  during 
the  month  of  December.  1942.  you  were  not  satisfied 
with  the  information  ap])earing  on  the  application  (Plain- 
tiff's Exhibit  1 )  and  the  medical  report  of  Dr.  Waste 
(Plaintiff's  Exhibit  2)   and  for  that  reason  you  required 
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full  and  complete  information  from  the  attending  physi- 
cians, Dr.  Rosenfeld  and  Dr.  Lissner? 

A.  No.  In  answer  I  would  refer  to  my  reply  to 
Cross-Interrogatory  No.  32a. 

(40)  Q.  If  your  answer  to  cross-interrogatory  No. 
39  is  in  the  negative  please  give  the  reasons  why  you  did 
not  request  full  and  complete  statements  of  the  character 
set  forth  in  Defendants'  Exhibit  No.  11,  from  Dr.  Rosen- 
feld and  Dr.  Lissner  prior  to  the  time  that  you  approved 
the  issuance  of  policy  No.  1,172,844.  [65] 

A.  In  answer  I  refer  to  my  reply  to  Cross-Interroga- 
tory No.  32a. 

(41)  Q.  Please  state  whether  you  personally  knew 
Abe  Lutz,  the  insured  named  in  policy  No.  1,172,844? 

A.     No. 

(42)  Q.  Please  state  if  you  at  any  time  prior  to  the 
issuance  of  policy  No.  1,172,844,  heretofore  identified, 
personally  examined  Abe  Lutz,  the  insured,  with  reference 
to  his  application  for  insurance?  A.     No. 

The  Court:  What  does  ''MIB  Confidential  Reports" 
mean? 

Mr.  McGinley :  That,  your  Honor,  stems  from  the 
Medical  Information  Bureau,  which  is  the  central  clearing 
house  for  all  major  insurance  companies. 

The  Court:  I  assumed  it  was,  but  the  record  did  not 
show.  May  it  be  stipulated  that  "MIB"  refers  to  "Medi- 
cal Information  Bureau"? 

Mr.  Herndon:     Yes. 

Mr.  McGinley:     So  stipulated. 

(43)  Q.  There  is  attached  to  these  cross-interroga- 
tories a  document  in  the  form  of  a  letter  dated  January 
14,  1943,  from  F.  R.  Brown,  Associate  Medical  Director, 
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addressed  to  Messrs.  Hays  &  Bradstreet,  which  please 
examine,  and  state  whether  you  have  previously  seen  said 
document.  Please  hand  the  document  dated  January  14, 
1943,  to  the  Notary  Public  and  [66]  request  the  Notary 
to  mark  the  letter  just  identified  as  Defendants'  Exhibit 
12  for  identification,  and  that  the  same  be  attached  to  your 
deposition. 

A.  Said  document  has  already  been  handed  to  the 
Notary  and  marked  Defendants'  Exhibit  No.  12  for  iden- 
tification, to  be  attached  to  my  deposition.  See  answer  to 
Cross-Interrogatory  No.  10. 

(44)  Q.  Directing  your  attention  to  Defendants' 
Exhibit  No.  12  please  state  if  you  are  personally  ac- 
quainted with  Mr.  F.  R.  Brown?  A.     Yes. 

(45)  Q.  If  your  answer  to  cross-interrogatory  No. 
44  is  in  the  affirmative,  please  state  if  F.  R.  Brown  was 
employed  in  the  Medical  Department  of  the  New  Eng- 
land Mutual  Life  Insurance  Company  during  the  month 
of  December,  1942?  A.     Yes. 

(46)  Q.  During  the  months  of  November  and  De- 
cember, 1942,  how  many  Medical  Directors,  to  your 
knowledge,  were  employed  by  New  England  Mutual  Life 
Insurance  Company  of  Boston  at  its  Home  Oflfice  in 
Boston  ? 

A.  Three  medical  directors  were  employed  by  the  New 
England  Mutual  Life  Insurance  Company  during  the 
months  of  November  and  December,  1942. 

(47)  Q.  Please  name  the  officer  of  the  New  England 
Mutual  Life  Insurance  Com])any  of  Boston  during  the 
months  of  November  and  December,  1942,  from  whom 
you  received  instruc-  [67]  tions  as  to  your  employment 
and  duties. 
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A.  George  Willard  Smith,  President,  New  England 
Mutual  Life  Insurance  Company. 

(48)  Q.  Is  it  not  a  fact  that  your  duties  in  connec- 
tion with  your  employment  by  New  England  Mutual  Life 
Insurance  Company  are  confined  to  the  Medical  Depart- 
ment of  said  company?  A.     Yes. 

(49)  Q.  There  is  attached  to  these  cross-interro- 
gatories a  document,  being  a  telegram  dated  December 
29,  1942,  addressed  to  New  England  Mutual  Life  Insur- 
ance Company,  609  South  Grand  Avenue,  Los  Angeles, 
California,  which  please  hand  to  the  Notary  Public  and 
request  the  Notary  to  mark  as  Defendants'  Exhibit  13 
for  identification  and  attach  the  same  to  your  deposition? 

A.  Said  document  has  already  been  handed  to  the 
Notary,  to  be  marked  Defendants'  Exhibit  No.  13  for 
identification  and  to  be  attached  to  my  deposition.  See 
answer  to  Cross-Interrogatory  No.  10. 

(50)  Q.  Please  examine  the  telegram  identified  in 
cross-interrogatory  No.  49,  and  state  whether  you  are  the 
author  of  said  telegram? 

A.  I  was  not  the  actual  author  of  the  telegram,  though 
it  was  sent  in  accordance  with  my  determinations. 

(51)  Q.  Are  you  employed  by  the  New  England 
Mutual  Life  Insurance  Company  under  an  oral  contract 
or  a  written  contract?  [68] 

A.     I  am  employed  under  an  oral  contract. 

(52)  Q.  If  your  answer  to  cross-interrogatory  No. 
51  is.  that  you  are  employed  under  a  written  contract, 
please  hand  to  the  Notary  Public  a  copy  of  your  contract 
of  employment,  ask  the  Notary  Public  to  mark  it  as  De- 
fendants' Exhibit  No.  14,  and  attach  the  same  to  your 
deposition. 

A.     See  answer  to  Cross-Interrogatory  No.  51. 
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(53)  Q.  Please  state  whether  you  were  furnished 
a  copy  of  plaintiff's  interrogatories  to  examine  prior  to 
the  time  that  you  personally  appeared  before  the  Notary 
Public  to  answer  the  same?  A.     Yes. 

(54)  Q.  If  your  answer  to  cross-interrogatory  No. 
53  is  in  the  affirmative,  please  state  the  name  of  the  person 
from  whom  you  received  the  interrogatoi-ies  ? 

A.  Vincent  V.  R.  Booth.  Esq.,  attorney  for  the  New 
England  Mutual  Life  Insurance  Company. 

Mr.  McGinley :  As  part  of  the  cross  examination,  your 
Honor,  of  the  witness  Frost,  the  defendants  and  counter- 
claimant  offer  in  evidence  the  documents  which  are  re- 
ferred to  on  the  cross  examination. 

Mr.  Herndon :  If  your  Honor  please,  we  make  a  gen- 
eral objection  to  those  documents.  I  am  perfectly  satis- 
fied to  allow  your  Honor  to  rule  on  them  with  a  general 
objection.  If  your  Honor  prefers,  I  can  take  them 
separately.  [69] 

The  Court:  What  is  the  nature  of  the  general  ob- 
jection ? 

Mr.  Herndon :  My  objection  to  the  correspondence 
between  Harold  P.  Morgan  and  the  home  office  of  the 
plaintiff,  is  that  it  is  immaterial  in  that  it  has  no  tendency 
to  prove  any  issue  in  this  case  with  respect  to  any  matter 
of  waiver  or  estoppel,  in  that  all  such  correspondence 
appears  on  its  face  to  be  corroborative  of  the  matter 
stated  in  the  application  of  the  insured. 

With  respect  to  all  correspondence  subsequent  to  De- 
cember 1,  1942,  the  date  of  the  issuance  of  the  policy,  we 
submit  that  it  is  immaterial ;  has  no  relation  to  the  issuance 
of  the  policy  in  suit ;  that  no  information  contained  in  any 
of  the  letters  has  any  tendency  to  prove  any  fact  with 
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respect  to  knowledge  that  the  answers  of  the  insured  were 
false,  and  there  is  no  foundation  sufficient  to  show  that 
Harold  P.  Morgan  is  an  agent,  an  authorized  agent  of 
plaintiff. 

I  make  that  same  objection  to  each  of  the  documents 
offered  by  defendants. 

The  Court:  Do  you  mean  that  it  is  your  position 
that  Morgan  was  not  an  agent  of  any  kind,  even  a  solicit- 
ing agent  for  the  company? 

Mr.  Herndon:  We  stipulated  that  Mr.  Morgan  is  an 
employee  of  Hayes  &  Bradstreet,  who  are  given  the  title, 
and  sometimes  called  "General  Agents":  however,  the 
authority  of  [70]  Hays  &  Bradstreet  is  strictly  limited 
under  the  contract  of  agency  which  we  have.  We  do  not 
concede  that  Hays  &  Bradstreet  had  any  authority  to  bind 
the  company,  their  authority  being  limited  to  the  soliciting 
of  policies  of  insurance  and  the  collection  of  premiums 
on  policies.  That  essentially  is  the  extent  of  their 
authority. 

The  Court :  Of  course,  it  is  pretty  hard  to  draw  a 
line  in  a  suit  of  this  kind.  I  don't  think  there  becomes 
directly  involved  the  question  of  the  authority  of  a  general 
agent  as  distinguished  from  a  soliciting  agent,  because  it 
is  apparent  that  Morgan  was  very  anxious,  as  probably 
were  his  principals,  to  get  additional  insurance  through 
so  he  could  get  his  premium:  but  as  a  matter  of  fact, 
apparently  the  company  did  not  consider  themselves  bound 
by  anything  he  said,  because  they  did  not  issue  the  addi- 
tional insurance:  so  that's  that:  and  this  is  not  a  suit 
against  Morgan  for  misrepresentation  or  against  his 
principals  for  that  purpose.  As  I  understand  the  issues 
here  raised  by  the  defendant,  that  assuming  the  contention 
of  plaintiff  to  be  sound  from  a  legal  and  factual  stand- 
point, and  proved,  that  even  so  the  plaintiff  has  waived 
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its  right,  or  that  it  is  estopped  from  asserting  either,  1. 
The  invalidity  ab  initio  of  the  poHcy,  or  2.  Any  fraud 
occurring  in  its  original  issuance.     Is  that  so? 

Mr.   McGinley:     That  is  correct,  your  Honor. 

The  Court:  Now,  here  evidence  is  produced  of  [71] 
information  purportedly  furnished  by  an  employee,  or  at 
least  soliciting  agents,  which  may  throw  light  on  the 
entire  matter.  It  is  very  difficult  for  the  court,  under  the 
rules  of  federal  procedure,  to  draw  a  strict  line.  My 
general  view  is  that  the  evidence  is  admissible  under  our 
federal  rules.  T  shall  accept  it,  however,  with  material 
reservations  for  further  study,  and  subject  to  a  motion 
to  strike  out.  It  is  my  understanding  that  you  both  wish 
to  introduce  in  evidence  the  interrogatories,  and  the 
answers  thereto,  and  the  cross  interrogatories,  and  their 
answers  thereto,  and  that  the  defendant  wishes  also  the 
admission  of  the  exhibits  to  the  cross  interrogatories,  and 
plaintiff  wishes  the  admission  of  the  exhibits  to  their 
interrogatories  ? 

Mr.  Herndon :     Yes,  your  Honor. 

The  Court :  Subject  to  a  motion  to  strike  they  will 
all  be  admitted.  I  will  ask  the  clerk  to  be  very  careful 
in  putting  these  exhibits  in  here  to  see  that  they  may  be 
opened  up  so  they  may  be  easily  examined  and  then  filed 
afterward. 

You  desire  for  the  admission  to  include  also  the  stipula- 
tion which  precedes  the  interrogatories,   I  presume? 

Mr,  Herndon :     Yes. 

The  Court :  The  documents  which  are  marked  3-A  and 
marked  3-R  will  be  received. 

(Whereupon  an  adjournment  was  taken  until  2:00 
o'clock  p.  m.,  Wednesday,  March  28,  1945.)    [72] 
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AFTERNOON  SESSION 
2:00  O'CLOCK. 

Mr.  Herndon:  If  your  Honor  please,  during  the  noon 
recess  counsel  for  plaintiff  and  defendants  agreed  that  the 
exhibits  offered  just  before  the  close  of  the  last  session 
of  court  might  bear  designation  as  follows:  The  stipula- 
tion for  the  taking  of  the  deposition  of  Dr.  Frost,  to 
which  are  attached  the  interrogatories  and  cross  interro- 
gatories has  been  marked  Plaintiff's  Exhibit  No.  26. 
The  deposition  that  is  the  answers  of  the  witness  to  the 
interrogatories  and  cross  interrogatories  may  be  marked 
as  Plaintiff's  Exhibit  27.  That  Exhibit  27  also  includes 
those  exhibits  for  identification  in  the  deposition  which 
were  offered  by  plaintiff.  They  are  Plaintiff's  1,  2,  3, 
4,  as  identified  in  the  deposition.  The  exhibits  attached 
to  the  deposition  of  Dr.  Frost,  which  were  offered  by 
defendants  and  counterclaimant  have  been  marked  De- 
fendants' Exhibit  D,  and  they  are  in  evidence. 

The  Court :     So  stipulated  ? 

Mr.  McGinley:     So  stipulated.  [7Z] 

********* 

Mr.  McGinley :  If  your  Honor  please,  the  next  witness 
to  be  called  was  Harold  Morgan,  and  a  situation  has 
developed  there  with  regard  to  his  not  appearing  here, 
which  I  believe  I  should  call  to  the  attention  of  the 
Court ;  Mr.  Morgan  is  an  employee  of  Hays  &  Bradstreet, 
and  prior  to  the  time  of  trial  I  took  a  brief  deposition, 
principally  with  regard  to  laying  the  foundation  for  the 
introduction  of  the  exchange  of  correspondence  between 
the  local  office  and  the  home  office  of  plaintiff.  I  also 
subpoenaed    him    to    be    here    as    a    witness.     Yesterday 
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counsel  for  plaintiff  handed  me  a  letter  dated  March  27, 
1945,  from  Doctor  Guy  van  Scoyo,  1020  Associated  Realty 
Building,  Los  Angeles,  which  reads  as  follows :  '*To 
Whom  It  May  Concern :  This  will  certify  that  Mr. 
Harold  P.  Morgan  is  under  my  professional  care;  at  the 
present  time  he  is  in  Saint  Vincent's  Hospital  suffering 
from  hemorrhages  of  the  stomach.  It  will  be  impossible 
for  him  to  appear  in  court  for  at  least  sixty  days,  inas- 
much as  an  operation  is  contemplated."  And  that  is 
signed  by  the  doctor. 

Rather  than  request  a  continuance,  your  Honor,  even 
though  the  deposition  is  fragmentary  compared  to  what  I 
otherwise  would  have  gone  into  in  the  event  I  knew  he 
was  not  going  to  be  available,  counsel  has  suggested  to  me 
that  they  would  waive  the  signing  and  correction  of  the 
deposition,  [74]  and  if  it  meets  the  convenience  of  the 
Court,  under  the  circumstances,  I  will  read  the  deposition 
of  Mr.  Morgan. 

Mr.  Herndon:  Yes,  your  Honor,  counsel  has  correctly 
stated  the  matter.  I  might  supplement  it  to  this  extent, 
that  we  too  had  expected  the  witness  to  be  here,  and  our 
failure  to  cross  examine  him  was  due  to  our  supposition 
that  he  would  be  in  court. 

The  Court:  It  is  just  one  of  those  unfortunate  things 
which  cannot  be  helped.  Let  us  see  what  there  is  in  the 
deposition.  We  will  accept  the  stipulation,  and  you  may 
proceed  to  read  the  deposition. 

Mr.  Herndon :  I  take  it  counsel  will  stipulate  that  the 
Court  may  take  into  consideration,  in  weighing  the  testi- 
mony,  all   of   the   circumstances,   including   those   stated 
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by  counsel,  and  the  fact  that  the  deposition  has  not  been 
signed  and  corrected,  and  the  failure  to  cross  examine  is 
due  to  the  circumstances  mentioned. 

Mr.  McGinley:  So  stipulated.  In  connection  with  the 
deposition  about  to  be  read,  your  Honor,  and  merely  for 
the  limited  purpose  of  identifying  Harold  P.  Morgan  in 
connection  with  other  evidence  which  will  be  introduced, 
we  offer  in  evidence  at  this  time  a  letter  on  the  stationery 
of  the  New  England  Mutual  Life  Insurance  Company, 
Boston,  dated  December  31,  1942,  addressed  to  Mr. 
Stanley  Leeds,  and  signed  Harold  P.  Morgan,  and  I 
would  like  to  inquire  if  it  will  be  stipulated  by  counsel, 
on  examination  of  this  [75]  document,  if  this  letter  bears 
the  signature  of  Harold  P.  Morgan? 

Mr.  Herndon:     Yes,  we  will  stipulate  that  it  does. 

Mr.  McGinley:  For  the  limited  purpose  which  I  have 
stated,  I  will  therefore  offer  in  evidence  the  letter  dated 
December  31,  1942. 

Mr.  Herndon:  Plaintiff  objects  to  the  offer,  your 
Honor,  on  the  ground  it  is  immaterial,  and  on  the  further 
ground  that  it  is  not  binding  on  the  plaintiff,  and  that  no 
proper  or  sufficient  foundation  has  been  laid  to  prove  that 
it  would  be  binding  on  the  plaintiff*. 

The  Court:  Let  me  see  the  letter,  Mr.  Clerk.  It  is 
merely  cumulative.     It  is  all  in  the  record,  anyway. 

Mr.  McGinley:  Yes,  your  Honor.  If  your  Honor 
might  reserve  a  ruling  on  it? 

The  Court:     Let  it  be  marked  for  identification. 

The  Clerk:     Defendants'  Exhibit  E. 
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Mr.  McGinley :  I  am  reading  the  deposition  of  Harold 
P.  Morgan,  called  as  a  witness  on  behalf  of  the  defend- 
ants and  counter  claimant,  taken  on  Friday,  March  2, 
1945,  commencing  at  9:30  o'clock  a.  m.,  at  the  offices 
of  McJ>augh]in  &  McGinley,  Esqs.,  Los  Angeles.  Cali- 
fornia, before  William  H.  Davis,  a  Notary  Public  in 
and  for  the  County  of  Los  Angeles,  State  of  California, 
pursuant  to  the  annexed  stipulation. 

Appearances,  for  the  plaintiff,  Messrs.  Meserve,  [76] 
Mumper  &  Hughes,  by  Leo  E.  Anderson,  Esq.,  615  Rich- 
field Building,  Los  Angeles,  California. 

For  the  defendants :  Messrs.  McLaughlin  &  McGinley, 
by  John  P.  McGinley,  Esq.,  1224  Bank  of  America  Build- 
ing, Los  Angeles,  California. 

(Deposition  of  said  Harold  Morgan  was  here  read  by 
Mr.  McGinley.) 

HAROLD   MORGAN, 

called  as  a  witness  by  and  on  behalf  of  defendants  and 
counter-claimant,  being  first  duly  sworn,  w^as  examined 
and  testified  as  follows : 

(Discussion  off  the  record.) 

Mr.  McGinley:  See  if  I  state  it  correctly,  then,  Mr. 
Anderson.  May  the  record  show  that  at  this  time  the 
deposition  of  Mr.  Harold  Morgan  is  being  taken  by  the 
defendants  and  the  counter-claimant,  with  the  understand- 
ing that  if  a  foundation  is  shown  by  the  testimony  of  this 
witness  or  other  evidence  such  as  to  make  Mr.  Morgan 
the  agent  of  the  plaintiff,  that  the  propriety  of  taking  the 
deposition  of  Mr.  Morgan  as  the  agent  of  the  plaintiff 
will  be  passed  upon  by  the  trial  court  at  the  time  of  trial. 
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Mr.  Anderson:  Well,  my  position  is  that  T  am  per- 
fectly willing  to  stipulate  that  his  deposition  be  taken  at 
this  time  without  getting-  out  notice  and  subpoena,  but  I 
don't  concede  the  right  of  the  defendants  to  take  the  de- 
position, in  any  other  capacity  except  as  their  own  witness. 
[77] 

Mr.  McGinley:  Yes,  I  understand  your  position,  Mr. 
Anderson.  And  so  that  that  issue  may  not  be  passed 
upon  here,  so  that  neither  one  of  us  is  prejudiced,  may  we 
have  the  understanding  that  the  trial  court  may  pass  upon 
the  question  of  his  capacity  as  an  agent  for  the  plaintiff  or 
otherwise  at  the  time  of  trial? 

Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Anderson :  For  the  record,  my  previous  state- 
ment is  the  position  that  I  would  take  on  this.  I  am  per- 
fectly willing  to  have  the  deposition  taken  without  notice 
or  subpoena,  but  the  question  as  to  whether  or  not  he  is 
your  witness  or  an  agent  of  the  plaintiff  is  something  that 
I  am  not  willing  to  stipulate  on  now. 

Mr.  McGinley:  That  is  satisfactory,  Mr.  Anderson. 
The  only  purpose  of  my  statement  was  to  make  clear  that 
the  question  of  whether  or  not  he  is  a  witness  on  behalf 
of  the  defendants  and  counter-claimant,  or  whether  or  not 
the  defendants  and  counter-claimant  may  take  advantage 
of  any  statements  in  the  form  of  admissions  made  as 
binding  the  plaintiff,  be  left  open  to  the  trial  court. 

Mr.  Anderson :  Well,  you  are  taking  it  at  your  own 
risk.  WHiatever  happens  to  it  will  be  your  responsibility. 
I  am  not  going  to  stipulate  that  you  can  or  can't. 

Mr.  McGinley:  Well.  I  think  we  are  in  agreement,  so 
I  am  satisfied.  [78] 
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The  Court:  In  order  that  there  may  be  no  misunder- 
standing on  the  part  of  anyone,  it  is  my  understanding 
from  the  stipulation  that  an  attempt  is  here  made  to  call 
the  witness  Morgan  under  the  Federal  rules,  which  entitle 
you  to  call  certain  of  the  opposite  parties  for  examination 
without  being  bound  by  their  testimony.  The  plaintiff 
refuses  to  concede  that  relationship  between  Morgan  and 
the  plaintiff  is  such  that  it  entitled  him  to  be  called  under 
that  rule.  Therefore,  you  call  him,  as  indicated,  at  your 
peril.  If  he  is  not  one  who  is  covered  under  the  rule, 
then  he  becomes  your  witness  and  you  are  bound  by  his 
testimony,  when  you  offer  it.  If  he  does  come  under  the 
rule,  you  are  not  bound  by  his  testimony. 

Mr.  McGinley:     That  statement  is  satisfactory. 

Mr.  Herndon:     That  is  correct,  your  Honor. 

Direct  Examination 
By  Mr.  McGinley: 

Q.     Mr.  Morgan,  what  is  your  business? 

A.     I  am  in  the  life  insurance  business. 

Q.     And  do  you  have  an  office?  A.     Yes. 

Q.     Where  is  your  office? 

A.     609  South  Grand  Avenue,  Los  Angeles. 

Q.  Do  you  conduct  your  business  as  an  individual  or 
are  you  an  associate  or  a  partner  of  some  other  person? 

A.  T  am  the  brokerage  manager  for  Hays  &  Brad- 
street.  [79] 

0.  And  is  Hays  &  Bradstreet  the  firm  name  under 
which  you  do  business?  A.     That's  right. 

Q.  How  long  have  you  been  in  the  insurance  broker- 
age business?  A.     Ten  years  last  January  2nd. 
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Q.  And  during  that  period  of  ten  years,  have  your 
services  and  activities  been  in  the  City  of  Los  Angeles? 

A.     Yes. 

Q.  What  business  relationship,  if  any,  does  the  firm 
of  Hays  &  Bradstreet  have  with  the  New  England  Mutual 
Life  Insurance  Company  of  Boston,  Massachusetts? 

Mr.  Anderson:  I  object  to  that  on  the  ground  the 
witness  is  not  qualified  to  answer  that  question. 

Q.  By  Mr.  McGinley:  Do  you  know  whether  or  not 
Hays  &  Bradstreet,  the  firm  with  which  you  are  employed 
or  associated,  has  any  business  relations  with  the  New 
England  Mutual  Life  Insurance  Company  of  Boston, 
Massachusetts?  A.     Yes,  they  do. 

Q.     And  what  is  that  relationship? 

Mr.  Anderson :  I  don't  think  an  employee  is  qualified 
to  testify  as  to  the  relationship  between  his  employer  and 
someone  else. 

Mr.  McGinley:  I  suppose  in  the  last  analysis,  Leo,  it 
calls  for  a  legal  opinion  as  to  his  interpretation  of  [80] 
whatever  business  relations  there  are  between  Hays  & 
Bradstreet,  and  maybe  I  can  get  at  it  this  way. 

O.  What  are  your  duties  as  an  employee  of  Hays  & 
Bradstreet? 

A.  The  promotion  of  brokerage  business  with  life 
agents  and  general  insurance  men  in  Los  Angeles,  in  an 
effort  to  bring  their  business  to  our  office,  their  surplus 
business. 

Q.  And  does  the  firm  of  Hays  &  Bradstreet  place 
insurance  business  with  the  New  England  Mutual  Life 
Company  ? 
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A.  Well,  they  don't  place  it.  I  don't  quite  under- 
stand that  question.  We  merely  take  an  application  and 
forward  it  to  the  New  England  Mutual. 

Q.  Do  T  state  it  fairly  in  this  way,  then,  Mr.  Morgan : 
When  an  applicant  makes  application  for  insurance  with 
the  New  England  Mutual  Life  Company,  and  if  they  avail 
themselves  of  your  services  as  broker  or  general  agent, 
you  transmit  the  application  through  your  office  in  Los 
Angeles  to  the  head  office  of  the  New  England  Mutual 
Life  Insurance  Company  of  Boston,  Massachusetts? 

A.     Yes. 

Mr.  Herndon :  If  your  Honor  please,  we  object  to 
that  question  upon  the  ground  that  it  assumes  a  fact  not 
in  evidence,  that  the  office  of  Hayes  &  Bradstreet  is  a 
general  office,  or  general  agent. 

The  Court:  May  it  be  stipulated  that  "or  general  [81] 
agent"  contained  in  the  question  be  deleted,  and  the  ques- 
tion stand  as  he  has  testified,  your  Honor? 

Mr.  McGinley:  Yes.  May  I  inquire  from  counsel 
as  shown  on  the  document  which  is  identified,  wherein  Mr. 
Morgan  is  referred  to  as  assistant  general  agent,  if  in 
deleting  the  words  "general  agent"  the  expression  "assist- 
ant general  agent"  may  stand  in  the  question? 

Mr.  Herndon:  No,  if  your  Honor  please.  I  think  the 
suggestion  made  by  your  Honor  is  accomplished  by  the 
succeeding  question  where  the  words  "general  agent"  are 
deleted  from  the  personal  description. 

The  Court :  The  same  question,  but  those  words  taken 
out? 

Mr.  Herndon :  Yes.  and  we  will  not  object  to  the 
question. 

The  Court:  Very  well,  the  stipulation  is  received  with 
the  words  "or  general  agent"  deleted. 
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Mr.  Herndon:  May  the  answer  be  stricken  to  the  last 
question?     We  move  to  strike  it? 

The  Court:  We  will  leave  it  by  leaving  the  words  "or 
general  agent",  and  just  leave  the  answer. 

Mr.  McGinley:  Well,  I  will  ask  the  same  question, 
deleting  the  descriptive  characterization  "general  agent." 

Would  your  answer  be  the  same?  A.     Yes. 

Q.  During  the  year  1942,  were  you  acquainted  with  a 
[82]  life  insurance  agent  by  the  name  of  Stanley  Leeds? 

A.     Yes. 

Q.  How  long  had  you  known  Mr.  Leeds  prior  to  the 
year  1942? 

A.  Oh,  several  years.  I  am  not  sure  exactly  how 
long. 

O.  Is  he  one  of  the  persons  which  would  come  within 
the  description  of  parties  from  whom  you  promoted  busi- 
ness ?  A.     Yes. 

Q.  During  the  year  1942  did  you  have  occasion  to  dis- 
cuss with  Mr.  Leeds  the  application  of  a  party  by  the 
name  of  Abe  Lutz  for  life  insurance  in  the  New  England 
Mutual  Life  Insurance  Company  of  Boston,  Massachu- 
setts ?  A.     Yes. 

Q.  When  did  you  have  your  first  conversation  with 
Mr.  Leeds  relative  to  a  policy  of  life  insurance  or  an  ap- 
plication for  life  insurance  by  Mr.  Abe  Lutz? 

A.     I  think  it  was  some  time  in  November  of  1942. 

Q.     And  where  did  the  conversation  take  place? 

A.  As  nearly  as  I  recall,  it  was  on  the  telephone  or  in 
my  office ;  I  don't  remember  which. 

0.  And  what  would  your  recollection  be  as  to  the 
approximate  date  in  November? 

A.     I  think  it  was  the  latter  part  of  November. 
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Q.  At  that  time  was  there  anyone  present  besides  [83] 
yourself  and  Mr.  Leeds?  A.     Xot  that  I  recall. 

Q      What  was  the  conversation? 

Mr.  Anderson:  Just  a  minute.  What  is  the  purpose 
of  the  question?  It  would  be  entirely  hearsay  so  far  as 
the  plaintitt  is  concerned. 

Mr.  McGinley:  Well,  that  is  begging  the  same  ques- 
tion that  we  had  at  the  start  of  the  deposition,  Leo.  and 
until  all  the  evidence  is  in.  I  am  not  in  a  position  right 
now  to  say  what  foundation  will  be  laid  so  as  to  make 
his  testimony  binding  on  the  plaintiff.  I  believe  that 
I  can  show  that  Mr.  Morgan's  testimony  in  the  respects 
that  xWll  be  brought  out  later  on  in  the  form  of  admis- 
sions is  binding  on  the  plaintiff,  and  I  think  that  would 
overcome  the  objection  of  hearsay. 

Mr.  Anderson:  Quite  frankly.  John,  I  will  tell  you 
what  our  position  is  right  now.  It  will  probably  save  a 
lot  of  time.  It  is  our  position  that  Hays  &  Bradstreet 
are  not  in  a  position  to  bind  the  Xew  England  Mutual 
by  any  statements. 

Mr.  McGinley:  Yes.  I  know  what  your  position  is, 
Leo. 

Mr.  Anderson:  And  I  think  the  evidence  will  bear  it 
out. 

Mr.  McGinley:  May  we  continue.  Leo?  Just  in  the 
interests  of  expediency,  in  view  of  the  fact  that  the  trial 
[84]  is  on  the  27th,  to  save  a  lot  of  work,  of  going  up  and 
getting  a  ruling  on  it,  make  the  objection,  but  allow  the 
witness  to  answer,  reserving  your  right  to  have  the  Court 
rule  on  it  at  the  time  of  trial.  The  only  reason  I  make 
that  observation  is  this:  W'e  don't  have  that  much  time 
left  between  now  and  the  time  of  trial,  and  if  I  have  to 
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adjourn  this  deposition  so  that  the  matter  may  be  brought 
before  Judge  Jenney,  it  means  about  a  ten-day  delay. 
My  purpose  in  taking  Mr.  Morgan's  deposition  this  morn- 
ing is  to  see  whether  or  not  we  can  get  together  on  a 
stipulation  of  certain  facts.  Now,  I  don't  see  that  the 
suggestion  I  made  will  prejudice  you  in  any  way,  because 
this  testimony  can't  be  read  anyway,  and  your  point  is 
reserved. 

Mr.  Anderson:  Well,  so  far  as  this  conversation  with 
Leeds  and  taking  the  application  are  concerned,  I  don't 
think  that  is  of  much  materiality  one  way  or  the  other.  I 
have  no  objection  to  his  answering  that  question,  but  I 
simply  want  to  make  the  record  clear  at  the  start. 

Mr.  McGinley :  Suppose  you  make  the  objections,  Leo, 
and  I  will  stipulate  that  any  other  objections  that  you 
have,  that  you  don't  state,  are  reserved  to  you  until  the 
time  of  trial.  But  for  the  reasons  which  I  have  men- 
tioned, and  in  view  of  the  nearness  of  the  trial  date,  I 
think  that  probably  that  is  the  better  way  to  handle  it. 

Mr.  Anderson:  Well,  it  all  depends  on  what  your 
questions  go  to.  As  far  as  this  question  here  is  con- 
cerned, [85]  I  have  no  objection  to  his  answering,  outside 
of  the  objection  I  have  stated. 

The  Witness :  The  question  was  whether  we  were 
alone  ? 

Q.  By  Mr.  McGinley:  No.  I  asked  you  for  the 
conversation  between  you  and  Mr.  Leeds  on  the  first  oc- 
casion when  you  discussed  the  application  of  Mr.  Lutz 
for  insurance. 

A.  It  is  a  little  difficult  to  reconstruct,  because  we 
have  literally  hundreds  of  those  conversations,  and  I  don't 
remember    the    exact    conversation    except    that    he    ap- 
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proached  me,  asking  if  I  thought  the  Company  would  be 
interested  in  entertaining  with  favor  this  application  on 
Mr.  Lutz.  And  upon  ascertaining  the  facts  from  him, 
I  wrote  the  Company  and  asked  them  if  they  would  care 
to  consider  this  case. 

Q.  Now.  what  did  Mr.  Leeds  tell  you?  You  men- 
tioned, in  response  to  my  question,  that  upon  ascertaining 
the  facts  you  wrote  the  Company.  Now,  what,  as  near 
as  you  can  now  recall,  did  Mr.  Leeds  tell  you? 

A.  Well,  as  I  recall,  some  business  had  been  placed  in 
the  Equitable,  which  is  Mr.  Leeds'  company,  and  addi- 
tional insurance  had  been  refused.  I  think  that's  the 
story.  And  being  additional  business  to  place,  he  asked 
me  if  I  would  submit  it  to  the  home  office  to  see  if  they 
would  accept  that  amount  that  had  been  refused  by  the 
Equitable. 

Q.     And    what    was    the    amount?  A.     $13,000. 

[86] 

Q.  Have  you  given  as  near  as  you  can  recall  all  of 
the  conversation  that  you  had  with  Mr.  Leeds? 

A.     Yes,  I  think  I  have. 

Q.  On  the  occasion  of  that  conversation,  did  he  hand 
you  an  application  fillled  out  by  Mr.  Lutz? 

A.  I  don't  remember.  My  correspondence  may  help 
me  to  answer  that. 

Apparently  not. 

Q.  And  following  that  conversation,  what  did  you 
next  do  with  reference  to  contacting  the  New  England 
Mutual  Life  Insurance  Company? 

A.  I  wrote  them  a  letter  and  in  this  letter  I  said  that 
there  was  some  history  in  the  case,  and  as  a  consequence 
the  local  office  of  the  Equitable  wired  their  home  office  to 
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turn  all  papers  over  to  the  New  England  Mutual,  and  in 
a  wire  just  received  the  Equitable  stated  they  would  be 
glad  to  do  so,  except  they  would  prefer  that  our  home 
office  make  this  request  of  the  home  office  of  the  Equit- 
able. And  1  asked  them  to  get  in  touch  with  them  to 
secure  the  necessary  papers. 

Q.     That  was  about  what  date,  Mr.   Morgan? 

A.     That  letter  is  dated  November  16,  1942. 

Mr.  McGinley:  At  this  time,  your  Honor,  I  wish  to 
offer  in  evidence  the  letter  dated  November  16,  1942, 
from  Harold  P.  Morgan  to  Mr.  Doane  Arnold,  Manager, 
Underwriters  Department,  New  England  Mutual  Life  In- 
surance Company,  Boston,  [87]  Massachusetts.  I  should 
state  that  counsel  and  I  have  agreed  that  there  will  be  no 
objection  to  the  use  of  photostatic  copies,  or  that  the  copies 
used  are  not  the  original  documents. 

Mr.  Herndon:  If  your  Honor  please,  we  object  on 
the  ground  that  the  document  now  offered  is  already  in 
evidence  over  our  objection,  as  part  of  Defendants'  Ex- 
hibit D,  I  believe. 

The  Court:     I  understand  it  is  already  in. 

Mr.  McGinley:  There  is  a  group  of  letters,  your 
Honor.  I  believe  it  included  this  one,  which  went  in 
evidence  as  part  of  the  cross  examination  of  the  witness 
Frost,  but  in  the  interest  of  continuity  and  completeness, 
and  inasmuch  as  the  document  has  not  been  offered  sep- 
arately as  an  exhibit,  I  would  like  to  offer  the  entire  ex- 
change of  correspondence  between  Morgan  and  the  home 
office  at  this  time. 

The  Court:  Let  it  be  marked  for  identification,  and 
the  ruling  of  the  Court,  if  it  is  not  already  in,  will  be 
that  it  just  remain  for  identification.     It  will  be  admitted 


318  Harry  Liitz  ct  al.,  etc.  vs. 

(Deposition  of  Harold  Morgan) 

in  evidence  if  it  is  already  in.     It  will  just  remain  in  for 

identification. 

Q.  And  did  you  receive  a  reply,  either  by  telegram  or 
by  letter,  in  response  to  your  letter  of  November  16,.  1942? 

A.  Well,  I  followed  it  up  with  a  letter  to  the  same 
[88]  party  at  the  home  office,  dated  November  17th,  in 
which  I  enclosed  an  application  for  $13,000  and  an 
examination  by  Dr.  Waste  of  the  Equitable. 

Q.  Now,  in  the  letter  of  November  17th,  you  say  you 
enclosed  what  documents? 

A.  An  application  completed  in  the  amount  of  $13,000 
and  a  medical  examination  that  had  been  completed  by  the 
chief  examiner  here  for  the  Equitable,  Dr.  Waste. 

Mr.  McGinley:  At  this  time,  as  defendants'  and 
counter  claimant's  exhibit  next  in  order,  we  offer  in  evi- 
dence letter  dated  November  17,  1942,  from  Harold  P. 
Morgan  to  Mr.  Doane  Arnold,  Manager  Undenvriting 
Department,  New  England  Mutual  Life  Insurance  Com- 
pany, Boston,  Massachusetts. 

The  Court :  Same  objection  and  same  ruling,  and  it 
may  be  marked  for  identification. 

Mr.  McGinley:  May  I  inquire  if  counsel  will  stipulate 
that  the  matter  commencing  on  page  11,  line  9,  to  page 
12.  line  2,  be  deleted,  inasmuch  as  it  refers  to  the  identifi- 
cation of  Parts  1  and  2  of  the  application,  and  they  have 
already  been  introduced  in  evidence. 

Mr.  Herndon :     Yes,  I  so  stipulate. 

The  Court :     The  stipulation  will  be  received. 

Q.  What  next  was  done  by  you  in  connection  with  the 
application  of  Abe  J.utz  for  insurance  with  the  plaintiflF 
company?  [89] 

A.  Well,  the  office  received  a  wire  in  which  the  under- 
writing department  advised  that  the  case  had   been  ap- 
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proved  for  $13,000,  and  that  a  letter  was  following  re- 
garding additional.  In  my  letter  of  November  17th  I 
asked  them  if  they  would  issue  additional  insurance  in 
the  amount  of  $13,000. 

Q.  And  do  I  state  the  sequence  correctly,  that  in  re- 
sponse to  your  letter  of  November  17,  1942,  you  received 
a  wire  addressed  to  Hays  &  Bradstreet? 

A.  No.  The  wire  is  addressed  to  New  England 
Mutual  Life  Insurance  Company. 

Q.     At  what  address? 

A.     609  South  Grand  Avenue. 

Q.     And  did  that  wire  come  to  your  attention? 

A.     Yes. 

Q.     What  is  the  date  of  that  wire  ? 

A.     December  1st. 

Q.     1942?  A.     1942. 

Q.  After  the  receipt  of  the  wire  on  December  1,  1942, 
what  next  was  done  by  you  in  connection  with  the  appli- 
cation of  Abe  Lutz  for  insurance  with  the  plaintiff 
company  ? 

A.  Well,  I  presume  that  I  called  Mr.  Leeds  and  told 
him  of  the  receipt  of  the  wire.  The  next  letter  was 
received  by  us  on  December  4th.  addressed  to  Hays  & 
Bradstreet.  [90] 

Mr.  McGinley:  At  this  time,  your  Honor,  I  offer  in 
evidence  as  defendants'  and  counter-claimant's  next  exhibit 
in  order,  telegram  addressed  to  New  England  Mutual  Life 
Insurance  Company,  609  South  Grand  Avenue,  Los  An- 
geles, from  the  Underwriting  Department.  It  bears  the 
signature  "Underwriting  Department",  as  our  next 
exhibit. 

Mr.  Herndon:     Same  objection. 
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The  Court :     Same  ruling.     Mark  it  for  identification 
next  in  order,  with  the  understanding  that  it  becomes  in 
evidence  if  it  is  not  already  in. 
,   The  Clerk:     Defendants'  Exhibit  H. 

Mr.  McGinley:  Mr.  Anderson,  I  note  that  Mr.  Mor- 
gan is  refreshing  his  memory  from  his  office  file,  and 
apparently  the  documents  which  he  has  constitute  his 
office  file.  Is  it  agreeable  to  you  that  in  lieu  of  being 
furnished  with  a  copy  of  these  documents,  that  Mr.  Mor- 
gan read  into  the  record  the  contents  of  the  telegram  and 
the  letters  to  which  I  have  referred? 

Mr.  Anderson :  I  have  no  objection,  except  that  we 
may  save  a  lot  of  time  and  space  here  by  getting  the 
substance  of  it,  reading  into  the  record  the  substance  of 
the  letters,  rather  than  trying  to  read  these  long  letters 
word  for  word.  You  can  have  the  whole  thing  read  in  if 
you  want  to. 

(Discussion  off  the  record.) 

Mr.  McGinley:  Then  it  is  stipulated,  Mr,  Reporter, 
that  as  part  of  this  deposition  you  will  have  photostatic 
[91  ]  copies  made  of  the  interchange  of  correspondence  and 
wires  referred  to  by  Mr.  Morgan,  and  return  the  originals 
to  Mr.  Morgan  and  furnish  Mr.  Anderson  and  myself 
with  photostatic  copies  at  our  expense. 

Mr.  Anderson:  That  stipulation  is  subject  to  my  ob- 
jection as  to  materiality,  and  as  to  the  authority  of  the 
witness  to  testify  in  these  matters. 

Mr.  McGinley:     Yes;  all  right. 

O.  'Now.  will  you  kindly  turn  to  the  wire  of  December 
1,  1942.  I  observe  that  this  last  mentioned  wire,  Mr. 
Morgan,  recites  that  a  letter  will  follow  regarding  addi- 
tional,  signed    "Underwriting     Department."     Did    you 
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receive  a  letter  from  the  home  office  of  the  plaintiff  com- 
pany subsequent  to  the  wire  of  December  1,  1942? 

A.     Yes. 

O.  And  do  you  have  that  letter  with  you,  Mr.  Mor- 
gan ?  A.     Yes. 

Q.  Do  you  have  it  in  the  file  which  you  now  have  in 
your  hand?  A.     Yes. 

O.     Would  you  kindly  turn  to  that  letter? 

A.     Yes. 

Q.     What  is  the  date  of  that  letter? 

A.     December  1st. 

Q.  I  may  have  misunderstood  you.  I  understood  you 
received  a  wire  on  December  1,  1942.  Did  you  also 
receive  [92]  a  letter  under  the  same  date? 

A.  I  received  the  letter  three  days  later,  on  Decemi- 
ber  4th.  I  received  the  wire — well,  I  can't  tell  whether  it 
was  a  night  letter  or  a  fast  message,  but  the  wire  and  the 
letter  are  dated  the  same,  December  1,  1942. 

Q.      I  see. 

Mr.  McGinley:  This  is  awkward,  but  I  don't  see  how 
I  am  going  to  get  away  from  reading  the  telegram  in, 
because  it  serves  as  a  foundation  for  some  questions. 
With  your  permission  and  subject  to  your  objection,  Mr. 
Anderson.  I  will  ask  Mr.  Morgan  to  read  the  letter  which 
he  received  December  4,  1942,  and  which  is  dated  De- 
cember 1.  1942,  from  the  plaintiff  company. 

Mr.  McGinley :  At  this  time,  your  Honor,  as  defend- 
ants' and  counter-claimant's  exhibit  next  in  order,  we  offer 
in  evidence  letter  from  New  England  Mutual  Life  In- 
surance Company,  dated  December  1,  1942,  from  the 
manager  of  the  Underwriting  Department, 

Mr.  Herndon:     Same  objection. 
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The  Court:     That  is  already  in  as  part  of  that  exhibit? 

Mr.  Herndon:     Yes. 

The  Court:     Same  ruling. 

The  Clerk:     I  for  identification. 

The  Witness:     In  its  entirety? 

Mr.  McGinley:     Yes.  [93] 

The  Witness:  It  is  addressed  to  Messrs.  Hays  & 
Bradstreet,  from  Underwriting  Department;  Subject: 
Abe  Lutz.  Policy  No.  1172844: 

"We  have  wired  you  today  as  per  the  attached  con- 
firmation and  wish  to  advise  that  we  would  be  willing  to 
consider  this  risk  for  $13,000  of  additional  insurance  sub- 
ject to  new  Parts  One  and  evidence  of  an  adequate  insur- 
able interest  also  satisfactory  statements  from  both  Dr. 
Rosenfeld  and  Dr.  Lisner  will  be  required  giving  full 
details  of  their  treatment  of  this  applicant  in  the  past." 

That  letter  is  signed  by  an  underwriter  in  the  Under- 
writing Department. 

Q.     By  Mr.  McGinley:     Mr.  Doane  Arnold? 

A.  Well,  it  is  signed  by  an  underwriter.  Doane 
Arnold  is  the  manager  of  the  Underwriting  Department. 
The  letter  is  signed,  apparently,  by  S.  L.  Hamlin,  Under- 
writer. 

Q.  Now,  after  the  receipt  of  the  letter  which  you  have 
just  read  into  the  record,  did  you  communicate  with 
Stanley  Leeds?  A.     Yes,  I  did. 

O.  And  was  that  by  telephone  conversation  or  written 
communication  ? 

A.     Apparently  by  telephone  conversation. 
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O.  And  what  is  your  recollection  as  to  the  date  when 
you  talked  to  Mr.  Leeds? 

A.  Wc  try  to  handle  these  things  promptly.  I  most 
[94]  likely  talked  to  him  on  the  4th  of  December. 

Q.     On  the  telephone?  A.     Yes. 

Q.     What  was  the  conversation? 

A.     I  don't  recall.     I  undoubtedly  read  him  the  letter. 

Q.     The  letter  dated  December  1,  1942? 

A.     Yes. 

Q.     And  what  was  his  response,  if  any? 

A.  I  don't  remember.  So  many  of  these  things  are 
handled,  it  is  impossible  to  bring  up  the  specific  conver- 
sation that  we  had. 

O.  Your  present  recollection  is  that  you  don't  recall 
anything  other  than  what  you  testified  to? 

A.     That's  right. 

Q.  What  next  was  done  by  you,  Mr.  Morgan,  in  con- 
nection with  the  application  of  Mr.  Lutz  for  insurance 
with  the  plaintiflF  company? 

A.  Subsequent  letters  give  some  light  on  our  conver- 
sations that  I  had  with  Mf.  Leeds,  and  that  is  anothei 
reason  that  it  unfolds  as  we  go  along. 

Q.  Feel  free  to  refresh  your  memory  from  anything 
that  you  have  in  the  file,  Mr.  Morgan. 

A.  Yes.  Well,  I  find  a  letter  written  to  the  manager 
of  the  Underwriting  Department  at  the  home  oflfice,  dated 
December  8,  1942,-  regarding  Abe  Lutz ;  subject :  Addi- 
tional [95]  insurance;  and  in  that  letter  I  acknowledge 
receipt  of  his  letter  of  December  1st;  and  there  was  a  dis- 
cussion that  the  proposed  insured's  son,  Hary  Lutz,  would 
be  the  owner  of  this  additional  insurance;  and  it  further 
indicates  that  that  had  been  forwarded  to  the  home  office 
on  the  7th  of  December. 
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Q.  In  other  words,  the  next  step  by  you  was  the  for- 
warding of  a  letter  under  date  of  December  8th,  1942,  to 
the  home  office,  after  you  had  talked  to  Mr.  Leeds? 

A.     Yes,  that's  right. 

Mr.  McGinley:  At  this  time,  your  Honor,  as  defend- 
ants' and  counter-claimant's  next  in  order,  we  offer  letter 
dated  December  8.  1942,  from  Harold  P.  Morgan  to  Mr. 
Doane  Arnold,  Manager  Underwriting  Department,  New 
England  Mutual  Life  Insurance  Company,  Boston,  Massa- 
chusetts. 

Mr.  Herndon:     Same  objection. 

The  Court:     .Same  ruling. 

Mr.  Herndon:  We  might  add  to  the  objection  that  it 
appears  on  the  face  of  the  offered  instrument  that  it  was 
written  subsequent  to  the  date  of  the  issuance  of  the  policy 
in  suit. 

Mr.  McGinley :  Your  Honor,  apropos  of  that  com- 
ment, so  that  the  relevancy  of  this  correspondence  may  be 
emphasized,  as  part  of  the  pre-trial  memorandum,  the 
question  was  raised  as  to  what  law  would  apply,  the  law  of 
California  or  the  law  of  some  other  jurisdiction,  and  I 
think  counsel  and  I  are  in  agreement  that  the  law  of  Cali- 
fornia should  apply.  Now,  [96]  if  that  is  the  case,  it  is 
bottomed  on  the  fact  that  the  binding  contract  which  is 
involved  in  this  litigation  became  a  binding  contract,  not 
on  the  date  of  the  issuance  of  the  policy,  but  the  delivery 
of  the  policy  to  the  beneficiary  or  the  insured,  in  Cali- 
fornia, and  the  pre-trial  stipulation  fixed  the  date  of  de- 
livery as  between  the  7th  and  9th.  Of  course,  this  letter 
just  introduced  predates  the  making  of  the  contract. 

The  Clerk:     This  is  marked  for  identification  only? 


A^^zc;  England  Mutual  Life  Ins.  Co.,  etc.         325 

(Deposition  of  Harold  Morg-an) 

The  Court:  This  same  letter  was  part  of  that  other 
file  which  went  into  evidence,  subject  to  a  motion  to  strike? 

Mr.  Herndon :     Yes,  your  Honor. 

The  Court:  Same  ruling.  Mark  it  for  identification. 
That's  what  you  have  been  doing  with  all  of  them? 

The  Clerk:     Yes. 

Q.  I  observe  from  just  casually  reading  the  December 
8,  1942.  letter  that  reference  is  made  to  the  enclosure  of  a 
copy  of  a  form  from  the  Equitable  files.     Is  that  correct? 

A.  Yes.  I  hadn't  gotten  down  to  that  paragraph.  It 
indicates  that :  "We  checked  closely  in  connection  with 
the  attendance  of  both  Dr.  Rosenfeld  and  Dr.  Lisner  on 
Mr.  Lutz,  and  secured  a  copy  from  the  Equitable  files  as 
per  form  enclosed,  herewith.  It  seems  that  this  comes 
from  Dr.  Rosenfeld  alone  inasmuch  as  both  doctors  are 
in  the  same  office,  and  the  statement,  herewith,  is  the  one 
used  by  the  [97]  Equitable,  or  rather  accepted  by  them, 
and  terse  and  short  as  it  is,  any  further  statement  from 
Dr.  Lisner  would,  we  understand,  be  a  duplicate  of  the 
enclosed." 

And  I  asked  that  after  it  served  its  purpose  that  it  be 
returned  to  us  for  the  Equitable  files. 

Mr.  McGinley:  Your  Honor,  I  heretofore  introduced 
in  evidence  as  part  of  the  cross  examination  of  Dr.  Rosen- 
field  the  enclosure  that  is  referred  to  in  the  letter  of  De- 
cember 8,  1942,  just  admitted  for  identification.  I  make 
that  comment  so  that  the  record  wall  be  clear. 

The  Court:  You  might  lodge  it  with  the  clerk  right 
here,  so  there  is  sequence  of  this  blown-up  copy:  just  have 
it  marked  for  identification,  and  on  motion  it  can  be 
substituted,  so  it  will  be  more  convenient  for  the  District 
to  have  it  before  them. 
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Mr.  Herndon:  I  think  the  document  referred  to  now 
is  defendants'  exhibit  B  for  identification. 

Mr.  McGinley:     That  is  correct. 

Mr.  McGinley :  Mr.  Anderson,  there  was  handed  to  me 
by  either  Dr.  Waste  or  by  Mr.  Leeds  the  form  of  ques- 
tionnaire which  I  have  just  exhibited  to  you,  and  for  the 
purpose  of  further  interrogation  of  Mr.  Morgan,  to  see 
whether  or  not  this  is  a  copy  of  the  document  that  is 
referred  to  as  an  enclosure  in  the  letter  of  December  8, 
1942,  to  the  Home  Office,  I  would  like  to  make  use  of  this 
form  subject  to  all  of  your  objections.  [98] 

Mr.  Anderson:  Well,  we  have  a  photostatic  copy  of 
the  original  here.     It  might  be  better. 

Mr.  McGinley :     You  do  have  a  photostatic  copy  ? 

Mr.  Anderson:     Yes. 

Q.  By  Mr.  McGinley:  Mr.  Morgan,  directing  your 
attention  to  the  letter  of  December  8,  1942,  do  you  have  a 
photostatic  copy  of  the  form  of  questionnaire  which  was 
enclosed  in  that  letter?  A.     Yes. 

Mr.  McGinley :  Mr.  Reporter,  will  you  kindly  mark 
for  identification  as  Defendants'  next  exhibit  the  form  of 
questionnaire  which  has  been  handed  me  by  Mr.  Morgan 
from  his  file. 

(The  document  above  referred  to  was  marked  by  the 
reporter  as  Defendants'  and  Counter-claimant's  Exhibit 
No.  2  for  identification.) 

Mr.  McGinley:  Your  Honor,  may  I  inquire,  in  view 
of  the  fact  that  we  already  have  the  questionaire  before 
us,  that  the  matter,  commencing  line  26,  page  18,  to  line 
6,  page  19,  be  deleted,  and  that  on  line  8,  in  referring  to 
defendants'  No.  2  for  identification,  we  substituted  defend- 
ants' B  in  this  action. 
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Mr.  Herndon:     So  stipulated. 

The  Court:     It  will  be  received. 

0.  By  Mr.  McGinley:  Mr.  Morgan,  directing  your 
attention  to  Defendants'  No.  2  for  identification,  from 
whom  [99]  did  you  receive  the  original  of  which  this 
document  is  a  photostat?  A.     Stanley  Leeds. 

Q.     And  you  received  that  approximately  what  date? 

A.  I  imagine  the  same  date  that  I  wrote  my  letter  of 
December  8th. 

Q.  I  think  you  have  already  testified  to  it,  but  the 
original  of  this  document  was  enclosed  in  your  letter  of 
December  8th? 

A.     That's  my  recollection,  yes. 

Q.  Now,  what  next  did  you  do,  Mr.  Morgan,  in  con- 
nection with  the  application  of  Mr.  Lutz  for  insurance  in 
the  plaintiff  company? 

A.  We  received  a  letter  addressed  to  Hays  &  Brad- 
street  dated  December  4,  1942,  from  the  Medical  Depart- 
ment, in  which  the  subject  is  Abe  Lutz.  No.  1174369,  for 
additional.  The  letter  recites :  "We  regret  that  we  are 
unable  to  consider  further  without  a  complete  detailed 
statement  from  Dr.  Rosenfeld  and  Dr.  Lisner.  If  they 
jointly  attended  the  applicant  and  are  fully  acquainted  with 
the  facts,  a  statement  from  either  may  be  satisfactory. 

"We  should  like  the  full  details." 

And  then  the  following  questions : 
"Why  were  the  doctors  consulted? 
"What  were  the  symptoms? 
"What  were  the  findings?   [100] 
"What  treatment  or  advice  was  given? 
"What  were  the  results? 
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"We  are  returning  to  you  Dr.  Rosenfeld's  statement  to 
the  Equitable  Life,  as  requested  in  your  letter  of  Decem- 
ber 8th." 

Q.  By  Mr.  McGinley  •  And  the  communication  which 
you  have  just  read  is  dated  December  14,  1942? 

A.     That's  right. 

Q.  From  the  Medical  Department  of  the  plaintiff  com- 
pany, and  signed  by  H.  M.  Frost? 

A.  It  isn't  his  personal  signature.  I  don't  know  who 
it  is,  but  there  is  an  initial  "M"  directly  beneath  the  name 
"H.  M.  Frost." 

Q.  Now,  when  you  received  the  letter  of  December 
14,  1942.  did  you  communicate  with  Mr.  Leeds? 

Mr.  McGinley :  At  this  time,  your  Honor,  as  defen- 
dants' and  counter-claimant's  next  exhibit  in  order,  we 
offer  in  evidence  plaintiff's  letter  dated  December  14,  1942, 
from  the  New  England  Life  Insurance  Company  to  Hays 
&  Bradstreet,  signed  H.  M.  Frost,  Medical  Director. 

Mr.  Herndon:  Same  objection  as  interposed  to  the 
previous  offer. 

The  Court :  This  exhibit,  and  Exhibit  B,  will  both  be 
received  in  evidence,  subject  to  a  motion  to  strike,  as 
explanatory  of  the  testimony  of  this  witness. 

The  Clerk:     Exhibit  K.  [101] 

A.  Apparently  I  did.  I  see  some  memorandums  in 
my  handwriting  on  this  letter,  including  a  telephone  num- 
ber, which  would  seem  to  be  Dr.  Rosenfeld's  telephone 
number,  and  I  have  written  the  name  of  a  Miss  Byington, 
and  T  have  some  memorandums  opposite  the  questions  that 
were  recently  read. 
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Q.  And  the  Miss  Byington  that  you  refer  to,  do  you 
associate  her  name  with  the  telephone  number  that  is  on 
the  memorandum  in  your  handwriting? 

A.  No.  I  don't.  I  frankly  can't  remember  whether 
this  information  that  I  have  down  here  came  from  her 
or  from  Mr.  Leeds. 

Q.  Do  you  recall  who  you  talked  to  at  the  office  of 
Dr.  Rosenfeld?  A.     No,  I  don't. 

O.  Do  you  associate  the  telephone  number  Exposition 
1369  as  being  Dr.  Rosenf eld's  telephone  number? 

A.  I  don't  associate  it,  but  it  apparently  is.  It  could 
be  verified  by  the  telephone  directory. 

Q.  What  is  your  present  recollection  as  to  the  conver- 
sation that  you  had  with  Dr.  Rosenf  eld's  office? 

A.  I  have  no  recollection  of  that  conversation.  As 
I  mentioned  before,  using  the  telephone  as  much  as  I  do, 
it  is  impossible  to  remember  specific  conversations,  and  I 
frankly  don't  know  w^hether  the  information  that  I  have 
indicated  is  from  Dr.  Rosenfeld's  office  or  whether  it  is 
from  Mr.  Leeds.   [102] 

O.  Taking  the  questions  in  the  order  in  which  you 
have  read  from  the  letter  dated  December  14,  1942,  will 
you  read  into  the  record  the  information  that  you  obtained 
in  response  to  those  questions? 

A.  The  first  question  has  a  memorandum:  "Because 
of  requirements  of  Equitable  for  B.L.S.U.",  which  refers 
to  blood  sugar. 

O.  Could  I  interrupt  you  there?  That  was  in  re- 
sponse to  the  question :  ''Why  were  the  doctors  con- 
sulted"? A.     Yes. 

Q.  And  then  in  response  to  the  next  question :  "What 
were  the  symptoms"?  A.     The  answer  is  "None." 
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Q.  And  in  response  to  the  next  question :  "What 
were  the  findings"?  A.     The  answer  is  "Neg." 

Q.  And  in  response  to  the  question :  "What  treat- 
ment or  advice  was  given"?  A.     "None." 

O.  And  in  response  to  the  question :  "What  were  the 
results"?  A.     "Satisfactory." 

O.  The  last  five  responses  that  you  have  read  in 
answer  to  my  questions,  they  all  appear  in  your  hand- 
writing. Mr.  Morgan?  A.     Yes.  [103] 

Q.  Is  the  telephone  number  "Exposition  1369"  and 
the  words  "Miss  Byington"  in  your  handwriting? 

A.     Yes. 

O.  And  your  recollection  is  that  you  received  that 
information  on  approximately  what  date? 

A.  Well-  obviously  there  is  an  error  in  the  stamped 
date  of  the  receipt  of  the  letter  at  our  office.  Apparently 
it  hadn't  been  fixed.  But  normally  these  letters  come  air 
mail  and  it  takes  a  couple  of  days,  so  I  would  presume  that 
that  was  about  December  16.  1942. 

O.  Then  what  next  was  done  by  you,  Mr.  Morgan, 
with  reference  to  the  application  of  Mr.  Lutz  for  insur- 
ance in  the  plaintiflf  company  ? 

A.  In  the  meantime.  T  know  there  were  a  lot  of  con- 
versations on  the  telephone  with  Mr.  Leeds,  but  the  next 
thing  I  have  here  is  a  copy  of  a  letter  dated  December  24, 
1942.  addressed  to  the  Chief  Medical  Director,  Dr.  Harold 
M.  Frost  of  the  New  England  Mutual  Life  Insurance 
Company,  regarding  Abe  Lutz.  Do  you  want  me  to  read 
the  letter? 

Q.     I  wonder  if  you  would.     It  is  short. 

A.     "Dear  Mr.  Frost: 
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"Referring  to  your  letter  of  December  14th  in  connec- 
tion with  the  additional  insurance,  I  would  like  to  give  you 
the  story  on  the  case,  and  it  looks  very  much  as  if  we 
shall  be  unsuccessful  at  this  time  in  securing  a  statement 
from  the  doctor.  [104] 

"Application  was  originally  made  to  the  Equitable  who 
already  had  $33,000  of  insurance  on  this  man,  and  they 
issued  $10,000  for  a  total  of  $43,000.  Additional  insur- 
ance was  wanted,  and  we  issued  on  our  original  applica- 
tion $13,000,  which  has  been  delivered  and  paid  for.  The 
additional  $13,000  was  ordered  without  the  request  of  Mr. 
Lutz,  as  the  Agent  hopes  to  deliver. 

"When  application  was  originally  made  to  the  Equitable, 
they  asked  for  a  blood  sugar  test  by  their  Chief  Director 
here,  Dr.  Waste,  but  before  doing  so,  Mr.  Lutz  went  to 
his  own  doctor.  Dr.  Rosenfeld,  for  this  test  to  see  if  he 
were  alright.  He  never  would  have  gone  if  the  Equitable 
hadn't  wanted  this  information.  There  were  no  symp- 
toms, the  findings  were  negative,  no  treatment  or  advice 
was  given,  and  the  results  were  satisfactory.  He  then 
went  to  Dr.  Waste,  and  submitted  himself  to  their  re- 
quirements. 

"Under  the  circumstances,  it  would  be  deeply  appreci- 
ated if  our  requirements  can  be  waived.  We  attempted 
to  have  the  Equitable  send  you  their  findings,  but  for  some 
reason  or  other  the  local  office  advised  that  this  could  not 
be  done." 

That  completes  the  letter. 

Q.     That  is  the  letter  dated  December  24,   1942? 

A.     Right. 
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Q.  Now,  in  the  letter  which  you  have  just  read,  re- 
ferring to  the  paragraph  which  states  as  follows:  [105] 

"Application  was  originally  made  to  the  Equitable  who 
already  had  $33,000  of  insurance  on  this  man,  and  they 
issued  $10,000  for  a  total  of  $43,000.  Additional  insur- 
ance was  wanted,  and  we  issued  on  our  original  application 
$13,000,  which  has  been  delivered  and  paid  for.'' 

Now,  with  reference  to  the  original  issuance  of  $13,000, 
does  that  refresh  your  memory  as  to  when  the  original 
policy  was  delivered  to  Mr.  Lutz? 

A.  Well,  I  wouldn't  have  any  idea  when  it  was  de- 
livered to  Mr,  Lutz,  because  my  dealings  were  all  with 
Mr.  Leeds. 

Mr.  McGinley :  At  this  time,  as  defendants'  and 
counter-claimant's  exhibit  next  in  order,  we  offer  in  evi- 
dence a  letter  dated  December  24,  1942,  from  Harold  P. 
Morgan  to  Doctor  Harold  M.  Frost,  chief  medical  director 
of  the  plaintiff  company. 

Mr.  Herndon:     Same  objection. 

The  Court:  Same  ruling.  In  evidence  subject  to  a 
motion  to  strike. 

The  Clerk :     This  is  L. 

Mr.  Herndon:  I  understood  the  previous  ones  your 
Honor  had  marked  for  identification.  This  present  one  is 
already  in  evidence. 

The  Court :  Very  well :  let  it  be  marked  for  identifica- 
tion with  the  understanding,  if  it  is  already  in  evidence 
it  will  be  subject  to  a  motion  to  strike.  [106] 

0.  Ls  there  anything  in  your  file  in  the  way  of 
memorandum  or  from  your  Home  Office  or  personal  nota- 
tions that  would  show  what  vou  did  in  connection  with 
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the  original  application,  if  anything,  for  the  $13,000  in- 
surance referred  to  in  that  paragraph  ? 

A.  I  have  no  specific  recollection,  but  it  undoubtedly 
would  be  handled  in  a  routine  manner;  after  it  would  go 
through  our  record,  the  policy  would  be  handed  to  me 
for  delivery  to  Air.  Leeds,  the  agent. 

Q.  You  have  with  you  the  interchange  of  correspond- 
ence with  your  home  office  relative  to  the  issuance  of  the 
original  policy  for  $13,000? 

A.  Well,  we  have  (juoted  from  it.  It  is  here.  I 
think  the  letter  that  has  been  read  into  the  record  of 
November  16th  and  the  letter  of  November  17th. 

Q.  Well,  directing  your  attention,  then,  to  the  letters 
of  November  16th  and  November  17th,  is  there  anything 
in  their  contents  which  would  enable  you  to  refresh  your 
memory  as  to  what  you  did  in  connection  with  the  original 
application  for  $13,000? 

Mr.  Anderson:  I  think  that  was  covered  in  a  previous 
question,  if  I  remember. 

The  Witness :  What  I  did  with  the  original  applica- 
tion? I  think  I  answered  that  that  the  application  was 
transmitted  to  Boston,  our  Home  office. 

Q.  By  Mr.  McGinley :  With  reference  to  the  original 
[107]  application  for  $13,000,  did  you  forward  to  the 
Home  Office  the  original  of  defendants'  for  identifica- 
tion No.  2? 

Mr.  McGinley :     Off  the  record. 

(Discussion  outside  the  record.) 

Mr.  McGinley:  Mr.  Reporter,  I  am  handing  you  as 
Defendants'  next  exhibit  for  identification,  a  photostatic 
copy  of  the  policy  furnished  me  by  plaintiff's  counsel. 

Mr.  McGinley:  May  I  inquire  if  counsel  is  willing  to 
stipulate  as  to  the  policy  which  was  handed  to  the  witness 
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at  this  time,  in  the  deposition,  was  the  policy  which  is  in 
suit  in  this  case? 

Mr.  Herndon:     Yes,  so  stipulated. 

The  Court :     It  will  be  received. 

Q.  By  Mr.  McGinley:  Mr.  Morgan,  to  clarify  the 
policies  that  are  referred  to  in  the  correspondence  concern- 
ing which  you  have  given  testimony,  I  am  handing  you  a 
photostatic  copy  of  a  policy  issued  by  the  plaintiff  company 
on  the  life  of  Abe  Lutz,  which  bears  the  date  of  issue 
October  13,  1942.  and  is  assigned  policy  number  1,172,- 
844,  and  ask  you  this  question:  Is  this  the  policy  that  is 
referred  to  in  the  last  letter,  dated  December  24,  1942? 

A.  The  letter  of  December  24,  1942,  refers  in  the 
second  paragraph  to  original  policy  of  $13,000,  which 
bears  policy  No.  1,172,844. 

Q.  And  is  this  the  policy.  Defendants'  Exhibit  3  for 
identification,  that  is  referred  to  in  the  second  paragraph 
1 108]  of  the  letter  dated  December  24,  1942? 

A.     Yes. 

Q.  All  right,  then,  continuing  with  the  letter  of  De- 
cember 24,  1942.  what  next  was  done  by  you,  Mr.  Mor- 
gan, in  connection  with  the  application  for  insurance  by 
Abe  Lutz  in  the  plaintiff'  company? 

A.  Well,  I  waited  to  get  a  response  to  that  letter  of 
December  24,   1942. 

Q.     And  did  you  receive  a  response? 

A.  Yes.  It  was  in  the  nature  of  a  telegram  dated 
December  29,   1942. 

Q.     From  the  Home  Office? 

A.  From  the  Home  Office,  and  addressed  to  New 
England  Mutual  Life  Insurance  Company.  609  South 
Grand    Avenue:     ''Abe    Lutz    regret    that    there    is    no 
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change    in    our    requirements."     Signed    "New    England 
Mutual  Life  Insurance  Company." 

Q.     And  what  did  you  next  do? 

A.  Apparently  that  information  was  transmitted  to 
Mr.  Leeds. 

Q.     About  December  29,  1942? 
A.     I  imagine  so. 

Mr.  McGinley :  As  defendants'  and  counter-claimant's 
exhibit  next  in  order  we  offer  telegram  addressed  to  New 
England  Mutual  Life  Insurance  Company,  609  South 
Grand  Avenue,  Los  Angeles,  California,  from  New  Eng- 
land Mutual  Life  Insurance  Company.  [109] 

Mr.  Herndon:     Same  objection. 

The  Court:  Same  ruling.  Let  it  be  marked  for 
identification. 

The  Clerk:     Defendants'  Exhibit  M. 

Q.     And  then  what  next  did  you  do? 

A.  The  next  thing  I  find  is  a  letter  dated  January 
14,  1943,  addressed  to  Hays  &  Bradstreet,  from  the 
Medical  Department,  subject:  Abe  Lutz,  Policy  1174369, 
and  the  letter  reads:  "We  regret  to  advise  that  we  are 
today  removing  this  case  from  our  pending  file.  We  feel 
that  sufficient  time  has  now  elapsed  since  our  request  for 
an  attending  physician's  statement.  We  are,  therefore, 
marking  the  application  as  incomplete  and  placing  it  in 
our  closed  file.  Yours  very  truly,  F.  R.  Brown,  Associate 
Medical  Director." 

Q.     That   is   dated  January    14,    1943? 

A.  Yes,  and  it  was  apparently  received  by  us  on 
January  18,  1943. 
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Q.  And  following  the  receipt  of  the  letter  of  January 
14,  1943,  did  you  communicate  its  contents  to  Mr.  Leeds? 

A.  I  most  likely  did.  I  have  no  definite  recollection 
of  a  specific  telephone  call. 

Mr.  McGinley :  If  your  Honor  please,  the  defendants 
and  counter-claimant  offer  as  the  next  exhibit  in  order,  in 
evidence,  letter  dated  January  14,  1943,  from  New  Eng- 
land [110]  Mutual  Life  Insurance  Company,  from  F.  R. 
Brown,  Associate  Medical  Director. 

Mr.  Herndon:     Same  objection. 

The  Court:     Same  ruling.     Mark  it  for  identification. 

Q.  Now,  was  your  conversation  communicating  what 
in  substance  was  a  rejection  of  this  additional  application 
for  $13,000  life  insurance  for  Abe  Lutz  in  the  plaintiff 
company  the  last  episode  in  connection  with  this  matter? 

A.     As  far  as  I  know,  yes. 

Q.  Now,  I  note,  Mr.  Morgan,  referring  to  the  letter 
dated  January  14,  1943,  that  the  policy  concerning  which 
that  advice  was  given,  to-wit,  in  substance  their  rejection, 
refers  to  policy  No.   1174369.     That  is  correct,  isn't  it? 

A.     Yes.     That's  the  original  policy. 

Q.  Yes.  Now,  the  policy.  Defendants'  Exhibit  3  for 
identification,  that  had  been  previously  issued,  bore  policy 
No.  1172844;  is  that  correct?  A.     Yes. 

Q.  So  that  the  interchange  of  correspondence  com- 
mencing with  the  date — strike  that  question. 

To  which  policy  does  the  letter  dated  November  16, 
1942,  refer?    Policy  No.  1172844  or  Policy  No.  1174369? 

A.     The  first  numbered  policy. 

Q.  And  to  which  policy  does  the  letter  dated  Novem- 
ber 17th  refer?  [Ill] 

Mr.  Anderson :  ^'ou  are  asking  the  question  on  the 
basis  of  the  reference  made  in  the  letter  to  a  policy  num- 
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ber,  not  as  to  whether  they  are  talking  about  this  policy 
or  the  other  policy? 

Mr.  McGinley:  I  am  asking  Mr.  Morgan  to  which 
policy  the  correspondence  refers,  where  they  don't  identify 
it  by  number,  because  it  is  apparent  now,  Mr.  Anderson, 
that  there  was  an  original  policy  number  1172844  issued 
and  dated  in  accordance  with  an  arrangement  with  the 
insured,  October  13,  1942,  and  then  an  additional  appHca- 
tion  for  $13,000  was  made  and  that  was  rejected. 

Mr.  Anderson:  Well,  my  only  point  is  that  there 
having  been  no  second  policy  numbered  at  the  time  that 
correspondence  was  going  on,  the  only  reference  they 
could  make  would  be  to  the  original  policy. 

The  Witness :  There  had  not  been  any  policy  number 
assigned  on  November  17,  1942;  there  had  not  been  time 
because  the  application  was  only  submitted  on  that  date. 

Q.     By  Mr.  McGinley:     On  November  16th? 

A.  November  16th  and  November  17th — no.  Novem- 
ber 17th.     *T  am  now  pleased  to  enclose  an  application." 

Mr.  McGinley:     Off  the  record. 

(Discussion  outside  the  record.) 

Q.  By  Mr.  McGinley :  Now,  let  me  ask  you  this : 
Confining  your  answers  to  questions  directed  solely  to 
Policy  No.  1172844,  date  of  issue  October  13,  1942,  what 
[112]  documents  were  forwarded  by  you,  Mr.  Morgan,  to 
plaintiff  company  prior  to  the  issuance  of  that  policy? 

A.     An  application  for  the  policy. 

Q.  And  that  you  have  testified  as  being  the  original 
of  Defendants'  Exhibit  1  for  identification? 

A.     Right. 
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Q.  Now,  in  addition  to  the  application,  Defendants' 
Exhibit  1  for  identification,  did  you  also  forward  to 
plaintiff  company  prior  to  the  issuance  of  Policy  No. 
1172844  the  original  of  Defendants'  2  for  identification? 

Mr.  Anderson :  Having  in  mind  the  policy  was  issued 
December  1st. 

The  Witness:  No.  That  Defendants'  Exhibit  2  was 
apparently  forwarded  after  the  original  policy  had  been 
received.  The  letter  of  transmittal  indicates  it  was  for- 
warded on  December  8th. 

Q.  By  Mr.  McGinley :  Then  using  those  two  dates 
as  a  guide  post,  December  1,  1942,  and  December  8,  1942, 
when  was  policy  No.  1172844  issued,  if  you  know,  by 
plaintiff  company? 

A.  I  don't  know  the  exact  date.  It  would  have  been 
between  those  dates.  I  presume,  from  the  telegram  and 
the  letter  dated  December  1,  1942,  that  that  was  the  date 
the  policy  was  actually  issued  in  Boston. 

Q.     What  would  be  the  date,  again? 

A.     December  1,  1942.   [113] 

Q.  The  policy,  No.  1172844,  was  forwarded  by  the 
plaintiff  company  to  you  in  Los  Angeles  for  delivery  to 
Mr.  Leeds,  was  it  not?  A.     That's  right. 

Q.     And  you  did  deliver  it  to  Mr.  Leeds? 

A.     Yes. 

O.  Is  there  anything  in  your  file  or  independent  of 
the  file  that  fixes  the  date  that  you  delivered  the  policy 
to  Mr.  Leeds? 

A.  There  may  be  a  date  on  our  office  ledger  card, 
which  is  a  permanent  record,  and  for  bookkeeping  pur- 
poses kept,  of  course,  in  our  office. 
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Q.  From  your  testimony  here,  Mr.  Morgan, — and  I 
merely  ask  this  in  the  interest  of  completeness — is  it  your 
statement  that  Policy  No.  1172844  was  issued  by  plain- 
tiff company  and  delivered  by  you  to  Mr.  Leeds  before 
you  contacted  Dr.  Rosenf eld's  office? 

Mr.  Herndon:  We  object  to  this  question  (page  31, 
line  25,  to  page  Zl,  line  3),  your  Honor,  on  the  ground 
that  it  is  assuming  facts  not  in  evidence,  in  that  the  wit- 
ness did  not  testify  that  he  called  Doctor  Rosenfeld's 
office,  but  did  not  remember  whether  he  called  Doctor 
Rosenfeld's  office  or  not,  or  whether  he  got  the  informa- 
tion which  he  noted  in  his  notations  on  the  exhibit,  from 
Mr.  Leeds. 

The  Court :  I  think  that  is  true ;  let  us  have  that  state- 
ment without  prejudice,  inasmuch  as  the  man  is  not  here. 
[114]     Read  that  question  again. 

(Mr.  McGinley  reading.) 

From  your  testimony  here,  Mr.  Morgan — and  I  merely 
ask  this  in  the  interest  of  completeness — it  is  your  state- 
ment that  Policy  No.  1172844  was  issued  by  plaintiff  com- 
pany and  delivered  by  you  to  Mr.  Leeds  before  you  con- 
tacted Doctor  Rosenfeld's  office? 

The  Court :  Suppose  you  change  that  question  and  say 
''before  the  circumstances  about  which  you  have  testified 
in  connection  with  the  possible  contact  with  Doctor  Rosen- 
feld's office"? 

Mr.  McGinley:  I  wall  ask  that  the  question  then  be 
amended  by  the  Court's  language,  your  Honor. 

The  Court :  Very  well.  Now,  you  may  read  the 
answer. 

A.  Yes,  because  the  letter  you  refer  to  is  dated  Decem- 
ber 14,  1942.  and  my  recollection  is  that  the  entry  went 
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through  our  bookkeeping  department  on  December  9, 
1942,  indicating  that  we  received  payment  of  the  premium 
on  this  policy,  1172844,  approximately  that  date;  that  is, 
December  9,  1942. 

Q.  To  your  knowledge  what  information  did  the  plain- 
tiff company  have  with  reference  to  the  health  and  physical 
condition  of  Abe  Lutz,  prior  to  the  time  that  it  issued 
Policy  No.  1172844? 

Mr.  Anderson :  He  is  not  qualified  to  answer  that 
[115]  question. 

Mr.  McGinley:  Well,  limit  it  to  his  knowledge.  I 
know  he  doesn't  know  what  the  medical  director  did. 

The  Witness :  Only  the  copy  of  the  examination  from 
Dr.  Waste. 

O.  By  Mr.  McGinley:  And  that  is  Defendants'  Ex- 
hibit 1  for  identification?  A.     Right. 

Q.  And  the  obtaining  of  defendants'  Exhibit  2  for 
identification  was  in  connection  with  a  consideration  of 
the  additional  application  for  insurance,  which  was  re- 
jected? A.     Right. 

Q.  Prior  to  the  issuance  of  the  original  policy.  No. 
1172844.  did  you  contact  Dr.  Waste  with  reference  to 
obtaining  a  report  on  the  health  and  physical  condition  of 
Abe  Lutz? 

A.     I  have  no  recollection  of  so  doing,  no. 

Q.  In  connection  with  the  additional  application,  which 
was  assigned  policy  number  1174369,  did  you  act  or  com- 
municate with  Dr.  Waste  relative  to  the  health  and  physi- 
cal condition  of  Mr.  Lutz? 

A.     Not  to  my  recollection,  no. 

Q.  Your  inquiry  relative  to  the  health  and  physical 
condition  of  Abe  Lutz  was  confined  to  the  conversation 
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as  borne  out  by  your  personal  memorandum  on  the  letter 
dated  December  14,  1942?  |116]  A.     Yes. 

Q.  Now,  the  card  index  or  office  records  that  you  re- 
ferred to  in  answer  to  one  of  my  questions  concerning 
the  issuance  of  Policy  No.  1172844  would  show  the  date 
of  the  payment  of  the  premium? 

A.  It  would  show  the  date  that  it  went  through  our 
books. 

Q.  I  understand  from  your  testimony  that  that  date 
would  coincide  with  the  date  of  the  delivery  of  the  policy 
to  Mr.  Leeds?  A.     Yes. 

Mr.  Anderson :     You  mean  coincide  or  be  approximate  ? 

Mr.  McGinley:     Approximately. 

Q.  Now,  when — refresh  your  memory  from  any  of 
your  memorandum,  Mr.  Morgan — for  the  first  time  was 
the  matter  of  an  additional  policy  for  $13,000  brought  up? 

A.  It  is  referred  to  first  in  my  letter  of  November 
17,  1942. 

Q.  Would  that  refresh  your  memory  that  in  your 
original  conversation  with  Mr.  Leeds  he  mentioned  one 
policy  for  $13,000,  and  if  that  was  issued  he  wanted  an 
additional  policy  for  $13,000? 

A.  I  don't  know.  The  original  letter  of  November 
16,  1942,  only  mentioned  the  case,  and  there  was  no  spe- 
cific mention  of  any  amount  in  the  letter  of  November  16, 
1942. 

Q.  What  is  your  independent  recollection  as  to  when 
[117]  the  conversation  concerning  the  additional  $13,000 
policy  occurred? 

A.  I  have  no  recollection,  no  definite  recollection  of  it. 
The  letter  would  indicate  that  it  was  November  17.  1942. 
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Q.  Mr.  Morgan,  during  your  ten  years  of  experience 
in  the  insurance  business  in  the  manner  in  which  you  have 
testified,  are  you  famihar  with  the  custom  and  usage  of 
insurance  companies  in  the  City  of  Los  Angeles,  relative 
to  investigating  the  health  and  physical  condition  of  an  ap- 
plicant for  insurance,  prior  to  the  issuance  of  the  policy? 

Mr.  Herndon:  If  the  Court  please,  plaintiff  objects  to 
that  question  (page  34,  lines  18  to  23),  upon  the  ground 
that  no  proper  foundation  has  been  laid  to  qualify  the 
witness  to  testify  as  an  expert  on  the  subject  matter  in- 
quired about. 

The  Court:  Of  course,  this  is  the  statement  by  coun- 
sel as  to  whether  or  not  he  is  qualified.  I  presume  if  he 
said  yes.  he  is  subject  to  voir  dire  to  determine  what  is 
the  background  in  the  answer. 

A.  Well,  there  is  a  certain  routine  procedure  fol- 
lowed— 

Mr.  Anderson :  Well,  T  don't  believe  that  he  is  quali- 
fied to  make  any  statement  on  that  subject,  to  have  a  bind- 
ing effect  on  any  company  here. 

Mr.  McGinley :  Can  we  do  this,  Leo.  make  your  objec- 
[118]  tion  and  allow  him  to  answer?  I  am  just  about 
through. 

Mr.  Anderson :  Well,  as  far  as  I  am  concerned,  I 
would  ask  Mr.  Morgan  not  to  answer  it,  because  I  don't 
think  it  would  have  any  bearing  on  this  case,  or  should 
even  be  thrown  into  it  by  deposition  or  otherwise. 

Mr.  McGinley:  Well,  then,  you  are  instructing  him 
not  to  answer  the  question  ? 

Mr.  Anderson :  I  am  asking  him  not  to.  He  is  not  my 
witness. 
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O.  By  Mr.  McGinley :  All  right,  will  you  answer  the 
question,  Mr.  Morgan  ?  As  I  understood  you,  you  started 
to  say  there  was  a  certain  routine  that  you  are  familiar 
with;  is  that  correct? 

A.  Well,  it  is  automatic  that  we  request  a  retail  credit 
inspection  on  an  application  that  is  submitted  to  the 
company. 

O.  And  that  retail  credit  inspection,  I  assume,  is  con- 
fined to  the  financial  stability  of  the  applicant;  is  that 
right?  A.     We  don't  see  those  reports — 

Mr.  Anderson :     Same  objection. 

Q.  By  Mr.  McGinley :  Other  than  the  obtaining  of  a 
financial  or  credit  report  on  the  applicant  or  the  benefici- 
ary, is  it  not  a  fact,  Mr.  Morgan,  that  there  was  in  eflfect 
in  Los  Angeles,  during  the  year  1942  a  custom  and  usage 
among  insurance  companies  to  contact  or  communica^-e 
with  [119]  physicians  or  surgeons  who  had  been  listed 
by  an  applicant  on  the  formal  application,  to  determine 
directly  from  such  psysicians  or  surgeons  the  health, 
physical  condition  and  treatments  given  to  any  applicant 
who  applies  for  insurance? 

Mr.  Anderson:  Same  objection  to  that  on  all  the 
grounds  that  we  have  set  forth  in  the  record  here,  which  I 
understand  have  been  reserved  to  all  these  questions. 

Mr.  McGinley:     That  is  satisfactory. 

Mr.  Anderson :  And  on  the  further  ground  that  I 
know  from  past  experience  that  is  not  the  custom. 

Mr.  McGinley :  Well,  you  know  more  about  the  insur- 
ance business  than  I  do,  and  I  am  asking  an  expert  here 
what  is  your  testimony,  Mr.  Morgan? 

Mr.  Anderson:  He  is  not  qualified  as  an  expert. 
That's  the  reason  I  am  making  the  objection. 
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Mr.  McGinley:  Well,  if  your  objection  is  good,  Leo, 
it  is  as  good  on  the  date  of  the  trial  as  it  is  now,  and  it 
is  to  save  us  from  going  up  there — 

Mr.  Anderson :  I  don't  see  any  percentage,  John,  in 
going  into  a  lot  of  stuff  in  this  deposition  that  has  nothing 
to  do  with  the  case.  That  is  why  I  am  asking  Mr.  Mor- 
gan to  refuse  to  answer. 

Mr.  McGinley:  You  understand  my  theory;  I  think  it 
is  admissible,  Leo.  But  you  and  I  are  not  going  to  decide 
any  questions  of  law  here. 

Mr.  Anderson:  Submit  it  to  the  Court,  if  you  want 
[120]  to  go  into  that,  and  get  a  ruling  on  it. 

Mr.  McGinley :  All  right.  Let's  have  the  record  clear, 
then. 

Mr.  Reporter,  will  you  ask  the  last  question  of  Mr. 
Morgan  so  that  we  can  have  the  record  clear? 

(The  question  was  read  by  the  reporter.) 

The  Witness :     I  refuse  to  answ^er  that  question. 

Q.  By  Mr.  McGinley :  And  your  refusal  to  answer  is 
on  the  advice  of  counsel? 

A.     I  am  not  qualified  to  answer  the  question. 

O.  When  you  say  you  are  not  qualified,  you  mean  by 
that  that  you  do  not  know  whether  such  a  custom  exists, 
or  that  you  feel  your  experience  is  such  that  you  are  not 
competent  to  answer  it  ? 

A.  I  feel  that  I  am  not  competent  to  recite  procedure 
on  the  part  of  insurance  companies. 

O.  So  that  T  might  be  informed,  Mr.  Morgan,  in  con- 
nection with  the  original  Lutz  application,  without  my 
mentioning  the  policy  number,  from  whom  do  vou  receive 
compensation  for  such  ser^'ices  as  you  rendered  in  that 
regard?  A.     Hays  &  Bradstreet. 
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Q.  And,  if  you  know,  for  the  services  that  you  ren- 
dered in  connection  with  the  first  appHcation,  does  the 
plaintiff  company  pay  Hays  &  Bradstreet  any  compen- 
sation ? 

A.  They  may  pay  them  compensation,  but  I  don't  know 
the  answer  to  that  question.  [121] 

Q.  Did  you  receive  any  compensation  for  the  services 
you  rendered  in  connection  with  the  original  Lutz  applica- 
tion from  Mr.  Leeds? 

A.     Did  I  receive  any  compensation  from  Mr.  Leeds? 

Q.     Yes.  A.     No,  I  did  not. 

Q.  The  compensation  that  you  received  was  from 
Hays  &  Bradstreet?  A.     That's  right. 

O.  And  you  do  not  know  whether  or  not  plaintiff 
company  paid  Hays  &  Bradstreet  any  part  of  the  premium 
paid  by  Mr.  Lutz  for  the  services  that  you  rendered  in 
connection  with  the  original  policy? 

A.     I  don't  know  what  their  basis  of  compensation  is. 

O.  Well,  from  your  experience,  such  as  you  have  re- 
cited, in  the  insurance  business,  do  you  receive  compensa- 
tion for  your  services  from  the  insured  or  the  insurance 
company?  A.     From  the  general  agent. 

Q.  And  does  the  general  agent  receive  compensation 
for  the  services  that  it  renders  from  the  insured  or  the 
insurance  company? 

Mr.  Anderson :  He  just  answered  that.  He  said  he 
didn't  know. 

Mr.  McGinley:  Well,  I  think  he  does  know.  I  mean 
if  he  wants  to  say  he  doesn't  know,  it  is  all  right.  [122] 

The  Witness :  They  can't  operate  without  some  kind 
of  compensation,  but  I  said  that  I  don't  know  the  basis  of 
the  compensation.  They  must  receive  compensation  from 
the  insurance  company  to  operate  an  office. 
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Q.  By  Mr.  McGinley:  And  you  don't  recall  the  per- 
centage of  compensation  ? 

A.  I  am  not  in  the  firm,  you  see.  I  don't  know  the 
basis  of  compensation. 

Q.     You  are  employed  on  a  salary,  Mr.  Morgan? 

A.     I  am  on  a  salary,  yes. 

Q.     And  you  are  not  a  partner? 

A.     I  participate  in  profits,  but  I  am  not  a  partner. 

Q.     I  see. 

Mr.  McGinley:  Let  the  record  show  the  following 
interchange  of  correspondence  and  wires  may  be  grouped 
together  as  one  exhibit  for  identification,  being  Defend- 
ants' next  in  order:  A  letter  dated  November  16,  1942. 
from  Hays  &  Bradstreet  to  Mr.  Doane  Arnold;  a  letter 
dated  November  17,  1942,  from  Hays  &  Bradstreet  to 
Doane  Arnold;  a  telegram  dated  December  1,  to  New 
England  Mutual  Life  Insurance  Company,  609  South 
Grand  Avenue;  a  letter  dated  December  1,  1942,  to  Hays 
&  Bradstreet  from  New  England  Mutual  Life  Insurance 
Company;  a  letter  dated  December  8,  1942,  to  Mr.  Doane 
Arnold  from  Mr.  Morgan;  a  letter  dated  December  14, 
1942.  to  Hays  &  Bradstreet  from  New  England  Mutual 
Life;  a  letter  dated  December  24,  1942,  from  Hays  & 
[123]  Bradstreet  to  plaintiff,  to  New  England  Mutual 
Life:  a  telegram  dated  December  29,  1942,  to  New  Eng- 
land Mutual  Life.  609  South  Grand  Avenue:  and  a  letter 
dated  January  14,  1943.  to  Hayes  &  Bradstreet,  from 
New  England  Mutual  Life. 

(The  documents  above  referred  to  were  marked  by  the 
reporter  as  defendants'  and  counter-claimant's  Exhibit 
No.  4  for  identification.) 


Nezv  England  Mutual  Life  Ins.  Co.,  etc.         347 
(Deposition  of  Harold  Morgan) 

Q.  By  Mr.  McGinley :  Mr.  Morgan,  during  the  year 
1942,  especially  during  the  months  of  November  and  De- 
cember, 1942.  you  were  supplied,  were  you  not,  with  a 
form  of  questionnaire  by  plaintiff  company  similar  in 
form  and  contents  to  that  which  has  been  identified  here 
as  Defendants'  Exhibit  2  for  identification? 

Mr.  McGinley:  May  I  inquire  if  counsel  is  willing  to 
stipulate  that  the  reference  to  defendants'  exhibit  2  in 
question  is  in  reference  to  defendants'  exhibit  B  in  evi- 
dence ? 

Mr.  Herndon :     Yes,  I  so  stipulate. 

The  Court:     Very  well. 

A.  Well  the  correspondence  would  indicate  that  Ex- 
hibit 2  is  a  photostatic  copy  of  the  original  form  which  I 
had  sent  in  to  our  Home  Office. 

Q.  Yes,  but  Exhibit  2  is  the  form  of  questionnaire 
used  by  another  insurance  company,  the  Equitable  Life 
Insurance  Company.  My  question  is  directed  to  the  fact 
that  the  New  England  Mutual  Life  Insurance  Company, 
during  the  year  1942  and  especially  during  the  months  of 
November  and  [124]  December.  1942,  had  their  own  form 
of  questionnaire,  similar  in  substance  and  form  to  the 
one  you  now  have  in  your  hand? 

A.  Well,  we  use  a  form,  but  if  you  are  asking  a 
specific  question  whether  or  not  w^e  had  a  form  on  this 
case,  I  don't  remember  one. 

Q.  Do  you  have  with  you  the  form  of  questionnaire 
that  is  used  and  was  used  by  the  New  England  Mutual 
Life  during  the  months  of  November  and  December, 
1942? 

A.     I  don't  happen  to  have  one  with  me,  no. 


348  Harry  Liitz  ct  al.,  etc.  vs. 

(Deposition  of  Harold  Morgan) 
Q.     You  do  have  a  supply  in  your  office,  do  you  not? 
A.     In  our  office,  yes. 

Mr.  McGinley:  May  it  be  stipulated,  Mr.  Anderson, 
subject  to  all  of  your  objections,  that  when  the  deposition 
is  written  up  there  be  attached  thereto  and  marked  as 
Defendants'  next  exhibit  for  identification  the  form  of 
questionnaire  used  by  the  New  England  Mutual  Life  In- 
surance Company? 

Mr.  Anderson :     Xo.     That  will  be  settled  Monday. 

Mr.  McGinley:  That  is  probably  right.  May  I  make 
this  suggestion,  so  that  we  won't  have  to  continue  this 
deposition  to  have  Mr.  Morgan  come  back  solely  for  that 
one  reason,  that  if  the  Court  rules  favorably  on  my  con- 
tention on  Monday,  that  the  form  of  questionnaire  be 
attached  to  the  deposition  when  it  is  signed  by  Mr 
Morgan  ? 

Mr.  Anderson :  I  don't  know  what  they  may  have  in 
the  way  of  forms  over  there.  I  don't  know  that  what 
they  fl25]  have  there  would  be  what  they  had  in  1942. 
In  other  words,  if  the  Court  orders  that  we  let  you  have  a 
copy  of  any  form,  we  will  secure  the  form  and  furnish 
it  to  you,  and  it  won't  have  anything  to  do  with  this 
deposition. 

Mr.  McGinley :  Well,  that  is  satisfactory.  If  the  rul- 
ing is  favorable  Monday  to  my  contention  that  it  is  com- 
petent and  material,  without  the  necessity  of  calling  Mr 
Morgan,  you  will  sent  me  over  a  photostatic  copy  or  a  copy 
of  the  form  of  questionnaire  that  was  used  by  the  New 
England  Mutual  Life  during  the  months  of  November 
and  December,  1942. 
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Mr.  Anderson:  We  will  comply  with  whatever  the 
Court  orders. 

Mr.  McGinley:  All  right.  Now,  there  is  only  one 
thing  left,  and  that  is  the  refusal  of  the  witness  to  answer 
the  question  as  to  the  usage  and  custom. 

Mr.  Anderson:  He  finally  answered  it.  He  said  he 
didn't  know. 

Mr.  McGinley:  I  think  it  went  deeper  than  that.  I 
think  he  said  that  he  wasn't  competent.  Of  course,  that  is 
his  opinion  and  conclusion. 

Mr.  McGinley:  At  this  time,  your  Honor,  as  de- 
fendants' and  counter-claimant's  exhibit  next  in  order,  we 
offer  in  evidence  a  copy  of  the  attending  physician's  state- 
ment of  the  New  England  Mutual  Life  Insurance  Com- 
pany.    It  is  a  blank  form. 

Mr.  Herndon:  Plaintiff  objects  to  the  offer  on  the 
[126]  ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial in  that  it  is  a  blank  form,  and  contains  nothing,  and 
therefore  has  no  tendency  to  prove  any  fact  in  issue  in 
this  case. 

Mr.  McGinley :  My  purpose  in  offering  that,  your 
Honor,  is  on  this  theory :  One  of  the  defenses  to  this 
suit  is  bottomed  on  waiver,  and,  additionally,  on  estoppel. 
Now,  estoppel  and  waiver,  or  the  evidence  which  will 
make  out  estoppel  and  waiver,  depends  in  this  case  on 
matters  that  were  not  done,  as  well  as  matters  that  were 
done.  One  of  items  of  proof  which  go  to  a  showing  that 
the  plaintiff,  insurance  company,  failed  to  do  that  which 
the  law  required  him  to  do,  was  to  contact  Doctor  Rosen- 
feld  when  the  name  was  listed  on  the  application.  Under 
the  authorities  the  ease  with  which  information,  later 
claimed  to  be  material,  may  be  obtained  is  an   item  of 
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proof,  and  this  blank  form  is  offered  to  show  that  at  the 
critical  time  in  question,  plaintiff  company  at  its  home 
office  in  Los  Angeles,  was  furnished  with  the  name  of  the 
doctor,  the  telephone  number,  and  it  could  have  obtained 
in  that  form  evidence  or  information  that  has  been  intro- 
duced here  through  Doctor  Rosenfeld,  which  is  now  as- 
serted to  have  been  withheld  from  it  before  the  policy 
was  issued. 

The  Court:  I  think  possibly  your  objection  is  largely 
to  the  weight  to  be  given  to  it.  Certainly  it  is  a  matter 
of  common  knowledge  that  insurance  companies  have 
forms  for  such  a  contingency,  and  certainly  that  would 
not  be  denied  by  [127]  plaintiff's  counsel.  I  think  that  is 
about  all  that  this  can  possibly  prove,  and  I  think  un- 
doubtedly counsel  will  stipulate  that  the  New  England 
Mutual  undoubtedly  had  forms  to  take  the  statements  of 
attending  physicians,  if  they  wanted  them,  and  that  those 
were  available  to  anyone  who  needed  them  in  the  City  of 
Los  Angeles.     Do  you  so  stipulate? 

Mr.  Herndon:     Yes,  your  Honor. 

Mr.  McGinley:     I  accept  the  stipulation. 

The  Court:  1  don't  think  this  is  of  any  particular 
value  to  us.  It  can  be  marked  for  identification.  Let  it 
go  at  that. 

The  Clerk:     Defendants'  Exhibit  O. 

Mr.  McGinley:  Reserving  the  right  to  have  that  ques- 
tion answered,  that's  all  the  questions  T  have. 

Mr.  Anderson:     I  have  no  questions. 


New  England  Mutual  Life  Ins.  Co.,  etc.         351 

(Deposition  of  Harold  Morgan) 

Mr.  McGinley:  Let  the  record  show,  then,  that  with 
the  exception  of  having  and  reserving  the  right  to  have  the 
witness  answer  as  to  the  custom  and  usage,  in  the  respect 
which  I  mentioned,  that  we  have  no  further  questions  at 
this  time.  And  after  I  read  the  deposition,  I  may  want  to 
have  Mr.  Morgan  cited  to  answer  that  question.  Don't 
close  the  deposition. 

Mr.  McGinley:  That  concludes,  your  Honor,  the  read- 
ing of  the  deposition  under  the  circumstances  which  we 
have  indicated.   fl28] 

The  Court :  I  am  taking  the  liberty,  under  the  extraor- 
dinary circumstances,  to  make  some  slight  modifications  in 
questions  in  order  to  make  them  available.  I  think  there 
were  only  two  or  three  of  those,  and  as  I  understand  it, 
the  modifications  were  satisfactory  in  order  that  whatever 
there  was  in  the  answer  of  materiality  could  be  received. 

Mr.  Herndon :     Yes. 

The  Court:     May  it  be  so  stipulated? 

Mr.  McGinley:     So  stipulated. 

(Short  recess.) 

Mr.  Herndon:  If  your  Honor  please,  with  reference 
to  the  testimony  of  Mr.  Morgan,  which  has  just  been  read, 
may  it  be  understood,  in  view  of  the  fact  that  it  was 
taken  subject  to  our  objections,  and  motions  to  strike,  that 
the  motions  to  strike  may  be  made  at  the  conclusion  of 
the  case? 

The  Court:     Yes. 

[Endorsed]  :    Filed  Oct.  31,  1945.  [129] 
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Appearances ; 

For  the  Plaintiff:  McLaughlin  &  McGinley,  by  John 
P.  McGinley,  Esq.,  and  W.  L.  Baugh,  Esq. 

For  the  Defendants:  Meserve,  Mumper  &  Hughes,  by 
Roy  L.  Herndon,  Esq.,  and  Leo  P.  Anderson,  Esq. 

Los  Angeles.   California,  Friday,  May  4,   1945, 
10:00  o'clock 

The  Court:  We  will  take  up  the  matter  of  New  Eng- 
land Mutual  Life  Insurance  Company  v,  Lutz,  with  par- 
ticular reference  to  the  plaintiff's  and  defendants'  motions 
to  strike  from  the  evidence.  I  shall  take  up,  first  the 
defendants'  and  I  will  take  them  right  on  down  so  that 
it  will  be  easier  for  you  to  keep  track  of  them  as  they 
appear  in  the  motions  to  strike  the  testimony  and  evi- 
dence, filed  on  April  3,  1945.  at  3:19  p.  m. 

The  first  motions  are  directed  to  the  evidence  of  H. 
Ludden,  or  Luden,  whom,  you  will  remember,  was  the 
pharmacist  who  appeared  and  testified  as  to  certain  facts 
connected  with  the  filling  of  prescriptions  for  Abe  Lutz 
and  as  to  certain  conversations  which  were  had  between 
the  pharmacist  and  the  decedent  at  the  time  that  the  pre- 
scriptions were  filled.  The  testimony  of  the  witness 
Ludden,  as  I  understand  it,  was  admitted  only  for  the 
purpose,  and  for  the  limited  purpose,  of  showing  knowl- 
edge on  the  part  of  the  deceased  and  that  that  was  so 
understood   at   the   time   the   evidence   was   admitted.     It 
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seems  to  the  court  that  this  evidence  is  clearly  admissible 
as  declarations  against  interest  binding  upon  the  defend- 
ant; also,  because  of  his  privity  with  the  insured  and  as 
a  party  to  the  contract.  They  are  oral  statements  of  pain 
and  suffering  which  go  to  show  the  insured's  familiarity 
with  and  knowledge  of  his    [2]    physical  ailments. 

We  have  here,  also,  a  rather  unusual  situation  as  re- 
vealed by  the  evidence.  The  son  of  the  insured,  the 
defendant  Harry  Lutz,  apparently  arranged  for  the  in- 
surance. It  was  gotten  up  by  a  man  who  lived  next 
door  to  him  and  he  was  thoroughly  familiar  with  the 
details  of  it  and,  as  I  understand  it,  he  paid  for  it  also 
and  he  was  made  the  beneficiary. 

The  motions  in  connection  with  the  testimony  of  Lud- 
den,  1  to  29,  both  inclusive,  including  the  direct  and 
cross  and  redirect,  are  all  denied. 

30  is,  likewise,  denied.  In  addition  to  the  other  observa- 
tions, this  motion  is  too  general  and  sweeping  in  scope 
to  be  of  any  value. 

As  to  the  testimony  of  Martha  Tucker,  which  comes 
next  in  order,  it  is  the  court's  understanding  as  to  this 
testimony  that  it  was  introduced  for  the  sole  purpose  of 
laying  a  foundation  for  the  introduction  of  plaintiff's 
Exhibit  8,  which  consists  of  certain  records  of  the  Cedars 
of  Lebanon  Hospital  concerning  the  decedent  Abe  Lutz, 
and  at  the  time  that  it  was  offered  it  was  indicated  by 
counsel  that  it  was  so  limited.  These  records  were  at- 
tempted to  be  introduced  by  plaintiff'  under  the  so-called 
"shop  book  rule."  There  is  some  confusion  in  the  deci- 
sions with  respect  to  the  admissibility  of  hospital  records 
under  this  "shop  book  rule."  This  uncertainty,  I  think, 
was  somewhat  exaggerated  after  the  de-  [3]  cision  of 
the  United  States  Supreme  Court  in  the  case  of  Palmer 
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V.  Hoffman,  318  U.  S.  109.  The  latest  case  on  the  sub- 
ject apparently  was  decided  by  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  on  May  8,  1944, 
New  York  Life  Insurance  Co.  v.  Taylor,  originally  in  143 
F.  (2d)  14.  The  written  decision  was  withdrawn  from 
the  bound  volume  and  the  opinion  on  the  re-hearing  ap- 
pears in  147  F.  (2d)  297,  at  which  point  appear  both  the 
original  opinion  and  the  opinion  on  the  re-hearing. 
Whether  or  not  this  court  is  in  accord  with  the  majority 
opinion  in  that  case  is  beside  the  point.  We  have  here 
a  somewhat  different  situation.  The  evidence  of  value  to 
the  court  in  these  records  of  the  Cedars  of  Lebanon 
Hospital  is  largely  cumulative,  the  facts  having  been  tes- 
tified to  by  Dr.  Rosenfeld  et  alia.  Under  the  circum- 
stances, we  feel  disposed  to  strike  all  the  testimony  of 
Martha  Tucker,  all  the  testimony  of  Lillian  Duncan,  Ex- 
hibit No.  8,  which  was  the  records  of  the  Cedars  of 
Lebanon  Hospital  concerning  Abe  Lutz.  the  insured.  Ex- 
hibit No.  23,  which  was  the  evidence  of  certain  clinical 
records  of  the  Sansum  Clinic  concerning  said  Abe  Lutz, 
the  de])osition  of  Freeman  P.  Spinney,  Exhibit  No.  24, 
and  the  deposition  of  Dr.  H.  M.  Benning,  Exhibit  No. 
25.  The  last  two  mentioned  exhibits  were  offered,  as  we 
understand  it,  for  the  sole  purpose  of  laying  the  founda- 
tion for  the  admission  of  Exhibit  No.  23.  We  are  frank 
to  say  that  we  are  in  ac-  j  4 1  cord  with  the  decision  in  the 
New  York  Life  Insurance  Co.  v.  Taylor  case  to  the 
extent  that  it  declines  to  receive  diagnoses,  which,  under 
the  circumstances,  seems  to  me  to  be  dangerous.  They 
may  be  s])eculative;  they  may  be  self-serving;  they  may 
be  a  good  many  things  which  would  make  the  receipt  of 
.such  testimony  dangerous  and  the  court  should  require 
a  better  type  of  evidence.  We  believe  that,  under  the 
circumstances  here  indicated,  the  history  revealed  by  the 
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insured  might  well  be  considered  admissible  under  the 
heading  of  "knowledge"  and  declarations  against  interest. 
If  all  of  the  other  foundations  are  properly  laid  and  the 
testimony  in  the  background  is  properly  before  the  court, 
it  is  a  little  bit  difficult  to  see  why  the  record,  properly 
kept  in  accordance  with  the  rules,  and  the  statement  made 
by  the  decedent  indicating  familiarity  with  and  knowledge 
of  his  physical  condition,  should  not  be  admitted.  I  am 
a  little  bit  sorry  that  these  decisions  haven't  been  a  little 
bit  more  clear-cut  along  that  line.  Inasmuch,  however, 
as  the  evidence  is  merely  cumulative,  and  inasmuch  as 
there  is  some  apparent  confusion  in  the  decisions,  the 
court  has  decided  to  exclude  it.  There  being  no  jury 
present,  we  feel  that  the  court  should  be  permitted  to 
select  the  evidence  upon  which  it  will  rely. 

As  to  the  testimony  of  Henry  H.  Lissner,  this  testi- 
mony was  apparently  offered  only  for  the  purpose  of 
further  iden-  f5]tifying  Exhibit  No.  8  and  for  the  pur- 
pose of  showing  the  authorship  of  certain  entries  which 
were  otherwise  proved.  The  testimony  is,  therefore, 
stricken    and    the    motion    granted    in    that    regard. 

As  to  the  testimony  of  Maurice  H.  Rosenfeld,  the  court 
feels  that,  generally  speaking,  the  testimony  of  this  wit- 
ness was  properly  received  in  evidence.  This  testimony 
is  objected  to  on  the  ground  of  privilege  and  on  the  fur- 
ther ground,  generally  speaking,  that  it  is  hearsay.  The 
testimony  limits  the  information  obtained  by  Dr.  Rosen- 
feld from  the  deceased  to  that  period  of  time  prior  to 
November  16,  1942.  It  is,  likewise,  the  court's  view  that 
privilege  has  been  waived. 

However,  the  answers  to  certain  specific  questions 
should  be  stricken.  Motion  No.  1  as  to  page  47,  lines 
13  to  15,  and  at  line  17.  should  be  and  is  granted. 
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Motions  3  to  98,  both  inclusive,  in  connection  with 
that  testimony,  are  denied. 

It  will  be  noted  that  the  testimony  indicated  under 
objections  17  and  18,  30  and  31,  were  all,  like  similar 
(juestions,  revealed  to  the  patient,  and  the  doctor  testified 
in  effect  as  to  what  he  told  the  patient.  I  think  there  is 
sufficient  background  to  indicate  that  as  a  proper  finding. 

The  electrocardiograms.  Exhibits  12,  13,  14,  15,  16,  17, 
and  18,  are  admitted  only  for  the  purpose  of  explain- 
ing [6]  the  testimony  of  Dr.  Rosenfeld.  It  is  our  un- 
derstanding that  each  of  these  electrocardiogram  exhibits 
was  made  under  the  orders  of  Dr.  Rosenfeld  and  in 
connection  with  his  examination.  In  connection  with  ob- 
jections 17  and  18  as  to  the  report  of  the  eye  specialist, 
Dr.  Stephen  Seech,  it  will  be  noted  that  Dr.  Rosenfeld 
testified  as  to  what  he  told  the  decedent  about  this  re- 
port of  Dr.  Seech,  and  it  is  limited  in  its  admissibility  in 
that  manner. 

The  motion  to  strike  No.  99  is  too  general  in  nature 
to  be  of  value  and  is,   therefore,   denied.    , 

As  to  the  testimony  of  Paul  M.  Arnold,  the  court 
feels  that  the  waiver  of  decedent  contained  in  the  ap- 
plication predicated  upon  which  the  policy  was  issued 
is  an  effective  waiver  as  against  the  defendant,  Harry 
Lutz.  upon  the  ground  of  privilege.  The  court  further 
believes  that  Exhibit  No.  20  is  admissible  for  the  pur- 
pose, in  connection  with  other  evidence,  of  proving  that 
the  defendant,  Harry  Lutz.  had  waived  the  privilege  and 
was  estopped  to  assert  the  objection  of  provilege.  There- 
fore, the  motion  of  defendant  as  to  plaintiff's  Exhibit  No. 
20  is  denied. 

As  to  the  testimony  of  Freeman  P.  Spinney,  being  in 
the  form  of  a  dei)Osition,  this  testimony  was  introduced. 
as  we  understand  it,  for  the  sole  purpose  of  laying  the 
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foundation  for  the  introduction  of  the  hospital  records 
of  Sansum  Clinic.  On  account  of  the  views  heretofore 
expressed  in  connection  \7\  with  that  matter,  the  deposi- 
tion is  stricken  and  motions  1  and  2  of  defendant,  un- 
der the  heading  of  "Spinney,"  are  granted. 

On  the  testimony  of  Stephen  G.  Seech,  it  will  be 
noted  that  the  testimony  of  the  witness  Dr.  Seech  relates 
to  occurrences  prior  to  November  16,  1942.  We  believe 
that  any  proper  objection  is  to  the  weight  to  be  given 
to  this  testimony  and  not  to  its  admissibility,  and  what 
weight  the  court  will  give  it  is  a  matter  for  considera- 
tion by  the  court.  While  the  statement  of  Dr.  Seech 
is  not  too  specific,  the  court  believes  that  Dr.  Seech 
testified  that  he  told  substantially  everything  about  which 
he  testified,  to  the  decedent,  that  is.  the  material  parts 
of  his  findings  as  indicated  in  Wilume  2.  page  41.  line  18, 
of  the  testimony.  With  that  limited  understanding,  it 
will  be  received. 

Motions  1  to  15  to  strike,  under  the  heading  of  "Seech," 
are  denied.    No.  15  is  denied  as  being  too  general. 

As  to  the  testimony  of  Preston  B.  Brown,  the  mo- 
tions to  strike  under  this  heading  are  all  denied.  While 
w'e  believe,  as  heretofore  indicated,  that  the  deceased  and 
defendant,  Harry  Lutz.  both  waived  the  privilege,  we 
believe  that  this  evidence  is  admissible  for  the  limited 
purpose  of  showing  the  attitude  of  defendant  in  connec- 
tion with  this  question  of  privilege  and  for  that  purpose 
only.     They  are  so  limited.  [8] 

As  to  the  testimony  of  Lillian  Duncan,  the  motions 
directed  against  this  testimony  are  all  granted  because 
of  our  previous  view  as  to  the  records  of  Cedars  of 
Lebanon  Hospital. 

As  to  the  testimony  of  H.  M.  Benning.  on  account  of 
our  view  as  to  the  admissibility  of  the  hospital  records, 
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the  testimony  of  H.  ^l.  Benning  in  connection  therewith 
is  stricken. 

Plaintiff's  Exhibit  No.  21  is,  likewise,  stricken,  as  are 
also  Exhibits  Nos.  22  and  23. 

As  to  the  deposition  of  Dr.  Harold  M.  Frost,  Inter- 
rogatory No.  31  was  objected  to  during  the  trial  and 
it  now  is  the  subject  of  a  motion  to  strike.  The  motion 
is  denied. 

The  motions  as  to  Interrogatories  Nos.  32  to  37.  both 
inclusive,  are  each  denied. 

The  motion  to  strike  the  answer  to  Interrogatory  No. 

45  is  denied  as  it  is  indicated  in  the  answer  to  Interroga- 
tory No.  12  that  the  New  England  Mutual  Life  Insur- 
ance Company  of  Boston  followed  the  general  practice. 

The  motion  to  strike  the  answer  to  Interrogatory  No. 

46  is  denied. 

Objection  No.  9  to  the  testimony  of  Dr.  Frost  is  denied 
as  being  too  general. 

As  to  the  testimony  of  John  M.  Waste,  the  motions  in 
connection  with  this  testimony  are  denied.   [9] 

As  to  the  objections  or  motions  to  strike  of  the  plain- 
tiff, here,  again,  we  have  a  rather  unique  situation.  The 
federal  rules,  in  effect,  provide  that,  if  evidence  is  ad- 
missible for  any  purpose,  it  should  be  received  so  that 
the  record  may  be  complete  before  the  Circuit  Court  of 
Appeals  or  any  other  court  that  may  have  an  interest  in 
it  or  may  be  complete  before  the  trial  court. 

Just  speaking  informally,  we  have  this  situation.  The 
defendant  pleads,  what  we  might  describe  as,  certain 
affirmative  defenses.  The  plaintiff,  to  insist  upon  its 
rights,  pleads  estoppel.  The  defendant  has  rather  a 
hard  job  on  his  hands.  That  is  always  true.  The  at- 
torney for  the  defendant  wants  to  protect  his  client's 
interests.     He  does  not  know  just  how  far  he  is  going 
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to  be  able  to  get  but  he  is  professionally  and  morally 
obligated  and  certainly  he  desires  to  do  everything  he 
can  to  protect  his  client's  interests  and  find  out  what  there 
is  there.  He  may  have  to  go  on  somewhat  of  a  fishing 
expedition  but,  after  all,  quite  frequently  he  gets  a  lot 
of  information  that  is  of  value  and  he  has  to  do  so. 
Sometimes  it  is  of  great  benefit  to  him  and  sometimes  it 
doesn't  do  him  any  good.  It  is  just  innocuous,  as  some- 
times it  helps  the  other  fellow.  That  is  the  chance  a 
lawyer  and  a  defendant  always  have  to  take. 

Here  the  court  is  asked  to  permit  the  evidence  to  go 
in  and  it  is  objected  to  on  the  ground  that  it  is  imma- 
terial. [10]  How  is  the  court  going  to  know  whether  it 
is  going  to  be  material  or  is  not  going  to  be  material? 
It  can't  tell  at  the  time.  He  lets  it  go  in  and  then  it 
is  subject  to  a  motion  to  strike  and  the  court  is  charged 
with  the   responsibility   of   meeting   those   issues. 

Let's  just  pick  out  an  item  to  illustrate  what  I  mean. 
The  contention  of  defendant,  stripped  of  all  of  its  tech- 
nicalities and  all  of  its  verbiage  in  one  regard,  is  that 
the  decedent,  the  insured,  was  Yiddish,  was  Jewish,  read 
Hebrew  but  didn't  read  English  well,  and  that  he  signed 
something  he  didn't  understand  and,  therefore,  in  all  good 
conscience,  he  should  not  be  bound  by  it.  The  evidence 
perhaps  discloses  that  here  was  a  shrewd  business  man. 
He  had  accumulated  a  fortune  of  a  half  a  million  dol- 
lars. He  had  an  income  of  approximately  seventy-five  to 
one  hundred  thousand  dollars  a  year,  indicating  that  he 
was   a  pretty   shrewd,  careful,   intelligent,   business  man. 

The  evidence  also  showed,  by  lawyers  who  had  served 
him,  that  he  didn't  read  documents  but  he  understood 
them  when  they  were  read  to  him,  and  he  always  had 
important  documents  read  to  him.  The  lawyers  testified 
that,    when   they   did   anything   for   him,    they   read   the 
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documents  to  him  or  that  someone  came  in  and  read  them 
to  him  and  then  he  exercised  his  judgment  predicated 
upon  what  he  heard. 

That  is  one  phase  of  the  matter.  Maybe  the  testi- 
mony 1 1 1 J  doesn't  estabHsh  a  case  for  the  defendant. 
Maybe  it  favors  the  plaintiff.     But  should  I  strike  it? 

Let's  take  the  testimony  as  to  this  correspondence  in- 
volved in  these  applications  currently  before  the  court 
and  the  testimony  with  regard  to  other  insurance.  The 
position  of  the  defendant  is  that  all  of  the  information 
was  before  the  plaintiff'  insurance  company  or,  if  it  wasn't, 
it  should  have  been:  that  it  was  their  business  to  pry 
loose  information  because  they  were  placed  on  guard  by 
some  of  the  answers  in  the  applications.  I  am  not  at- 
tempting to  speak  too  technically.  I  am  just  speaking 
generally.  The  position  of  the  insurance  company  is, 
"Well,  we  were  satisfied  to  take  a  chance  for  $13,000 
predicated  upon  knowledge  we  had.  We  were  not  bound 
to  go  out  and  do  anything  more.  We  were  willing  to 
take  that  cliance  and  we  had  a  right  to  rely  upon  what 
we  were  told.  But,  if  we  were  going  to  take  on  any 
heavier  load,  we  were  going  to  have  to  have  additional  in- 
formation." These  are  serious  matters  and  they  might 
affect  different  judges  in  different  ways.  Each  judge 
certainly  should  be  permitted  to  see  what  is  behind  all 
these  charges  or  claims  and  then  determine  what  weight 
he  is  going  to  give  to  them. 

I  think,  also,  that  there  is  good  sense  and  safety  in  the 
ultimate  objective  of  all  courts  to  do  justice  in  let- 
ting evidence  in  where  it  seems  admissible  under  any 
theory.    [12] 

The  objections  of  plaintiff',  that  is,  the  motions  to  strike 
of  i)laintiff.  as  indicated  in  the  written  memorandum  filed 
on  April  3rd.  entitled  "Plaintiff's  Motion  to  Strike  Evi- 
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dence  from  the  Record,"  Nos.  1,  2,  3,  4,  5,  6,  and  7,  are 
all  denied. 

Now.  gentlemen,  you  are  in  a  position  to  do  any  argu- 
ing that  you  want  to  and  file  any  briefs  that  you  want 
to.  I  don't  believe  that  we  need  to  take  the  time  for 
any  oral  argument.  That  is  my  own  view.  I  have  fol- 
lowed this  evidence  with  particular  care.  I  have  read 
these  transcripts,  the  evidence,  and  am  very  familiar  with 
them  from  the  standpoint  of  an  examination  necessary  to 
arrive  at  a  conclusion  on  these  motions  to  strike.  I 
can't  guarantee  that  I  am  right  and  you  gentlemen,  of 
course,  can't  guarantee  I  am  wrong.  All  I  can  do  is  to 
do  the  best  I  can  under  the  circumstances.  Some  other 
court  will  have  to  determine  it.  2\Iy  view  of  the  matter, 
after  the  most  careful  examination  of  all  of  the  cases, 
is  that  the  rules  are  correct.  The  law  is  not  a  hundred 
per  cent  clear.  This  is  no  case  where  there  are  decisions 
on  all  fours  on  many  of  these  points.  I  have  studied  all 
of  the  decisions  that  have  been  cited  in  the  briefs.  I 
have  read  every  one  of  them.  And  I  will  be  very  glad 
to  have  your  written  arguments  or  briefs,  whatever  you 
want  to  call  them.  I  simply  tell  you  that  I  am  familiar 
with  these  decisions  and  I  have  studied  them.  So  you 
don't  [13]  need  to  feel  you  will  have  to  do  a  lot  of  quot- 
ing from  the  cases  because  I  have  an  armful  of  these 
books  right  in  front  of  me  and  I  can  refer  to  them. 

I  would  like  to  get  any  written  arguments  that  you 
want  to  file,  very  promptly,  before  I  get  too  much  en- 
meshed in  the  criminal  calendar  which  I  have  to  under- 
take. I  presume  the  plaintifif  has  the  opening  and  clos- 
ing on  this. 

Mr.  Herndon:  If  your  Honor  please,  I  believe  that, 
so  far  as  plaintiff  is  concerned,  we  would  be  content  to 
submit  the  matter   on  the  briefs   which  have  heretofore 
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been  filed.  Of  course,  if  your  Honor  had  any  particular 
matter  that  you  wished  further  argument  or  briefs  on, 
we  would  be  most  happy  to  comply  but,  as  far  as  we  are 
concerned,  1  believe  that  we  would  be  satisfied  to  sub- 
mit the  cause  to  your  Honor  upon  the  record  and  upon 
the  briefs  heretofore  filed. 

Mr.  McGinley:  If  your  Honor  please,  my  thoughts 
are  in  agreement  with  counsel  as  to  it  and  I  feel  that 
your  Honor  has  thoroughly  the  case  in  mind ;  and,  if  there 
'is  no  contrary  indication  from  the  court  as  to  any  par- 
'ticular  point  raised  by  'the  matters  which  your  Honor 
has  discussed,  on  which  you  feel  that  we,  as  attorneys, 
should  give  further  enlightenment,  the  defendant  and 
counter-claimant  is  perfectly  willing  and  agreeable  to  sub- 
mitting 'the  record  as  is  for  the  decision  of  your  Honor. 

The  Court:  I  must  say  that  this  has  been  a  very 
well  [14]  prepared  and  very  well  presented  case.  I  don't 
know  how  any  group  of  lawyers  could  have  done  any 
'better.  No  one  tried  to  get  technical.  They  were  all 
willing  to  let  the  evidence  go  in  and  let  it  speak  for 
itself,  wliich  I  think  in  a  case  like  this  is  about  all  we 
can  do. 

These  insurance  cases  aren't  very  easy  for  any  judge. 
Of  course,  the  higher  courts  are  up  against  this.  If  they 
go  out  of  their  way  to  decide  all  points  that  are  avail- 
able, they  are  charged  with  spreading  a  lot  of  dicta  on 
the  records.  If  they  don't,  they  are  charged  with  dodging 
the  issues.  So  far  as  the  nisi  ])rius  courts  are  concerned, 
I  think  that  it  is  the  obligation  of  the  nisi  prius  courts 
to  answer  all  of  the  contentions,  whether  the  court 
agrees  with  them  or  doesn't  agree,  and  show  why  he 
agrees  with  them  or  why  he  doesn't  agree  with  them,  and 
let  the  ui)])er  courts  have  the  benefit  of  his  views.  Any- 
one can  say,  "Judgment  for  the  plaintiff"  or  "Judgment 


New  England  Mutual  Life  Ins.  Co.,  etc.         363 

for  the  defendant,"  and  50  per  cent  of  the  time,  under 
the  law  of  averages,  he  is  going  to  be  right.  But  that 
is  not  fair  to  the  attorneys  and  is  not  fair  to  the  higher 
courts.  Maybe  I  talk  too  much  but,  when  a  case  goes 
up,  they  all  know  why  I  decided  it  and  the  attorneys 
below  know  how  I  decided  it. 

This  is  not  an  easy  case.  It  has  not  been  easy  for 
either  side  to  present  it  and  it  is  not  an  easy  case  to 
decide.  I  am  perfectly  frank  to  say  I  know  how  I  am 
going  to  decide  this  [15]  case  now.  I  can't  guarantee  I 
am  right  and,  except  for  the  fact  that  I  think  that  you 
gentlemen  are  entitled  to  a  pretty  careful  decision  on  your 
points,  I  could  tell  you  right  now  how  I  am  going  to 
decide  this  case. 

I  am  not  at  all  sure  but  what  I  might  just  as  well 
adjourn  for  a  few  minutes  or  for  a  little  while  and  in- 
formally discuss  these  points.  I  think  I  tmderstand  what 
you  have  done  and  I  don't  know  any  reason  for  stalling 
it  off  except  for  the  fact  that  it  takes  some  time.  Let  me 
take  a  recess   for   five  minutes  and  think  about  it. 

(Short  recess.) 

The  Court:  As  I  say,  gentlemen,  I  hadn't  intended  to 
give  a  decision  in  this  case  this  morning  because  I  thought 
that  you  gentlemen  wanted  to  file  further  briefs  and  I 
was  going  to  organize  what  I  had  to  say  and  make  a 
more  or  less  formal  job  of  it,  though,  under  the  circum- 
stances, I  think  you  are  all  familiar  with  these  decisions 
on  these  matters.  But  I  think  possibly  I  should  indicate 
the  views  that  T  have  on  the  law  involved.  As  there  is  a 
good  deal  of  law  involved  behind  the  motions  which  I  have 
acted  upon,  I  shall  give  you  my  thoughts  behind  that  first. 
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The  first  paragraph  of  the  poHcy  in  suit,  Plaintiff's 
Exhibit  3,  reads  as  follows: 

"New  England  Mutual  Life  Insurance  Company 
of  Boston  agrees  to  pay  at  its  home  office  in  [16] 
Boston,  Massachusetts,  on  receipt  of  due  proof  of 
the  death  of  the  insured.  Abe  Lutz,  the  face  amount, 
thirteen  thousand  dollars,  to  the  beneficiary,  Harry 
Lutz,  son  of  the  insured,  or  if  deceased,  the  exe- 
cutors, administrators  or  assigns  of  said  son,  the 
sole  owner  of  this  policy.  The  beneficiary  is  ap- 
pointed without  right  of  revocation,  by  the  insured." 

In  Part  I  of  the  application,  the  two  questions  and 
answers  thereto  under  No.   19  read  as  follows: 

"Is  the  right  to  change  the  beneficiary  reserved 
to  the  proposed  insured?         No 

"If  not,  to  whom  are  ownership  and  control  re- 
served?    Harry  Lutz." 

Part  I  of  the  application  is  signed  by  Abe  Lutz,  pro- 
posed insured,  and  Harry  Lutz,  applicant  for  insurance. 

The  plaintiff  relies,  and  properly  so,  upon  the  case 
of  Missouri  State  Life  Ins.  Co.  v.  Young,  9th  Cir..  Feb. 
21.  1930.  38  Fed.  (2d)  399. 

The  decision  was  rendered  in  reversing  the  judgment 
of  the  District  Court  for  the  District  of  Arizona  in  an 
action  upon  an  accident  insurance  policy  for  $30,000 
issued  to  George  U.  Young  in  favor  of  his  wife,  the 
appellee.  I  won't  discuss  the  facts  although  I  have  them 
all  outlined  here,  as  you  are  familiar  with  them.  One 
of  the  ])rincipal  (juestions  in  the  case  was  the  admissibility 
of  declarations  of  the  in-  |17|  sured  made  before  and 
after  the  issuance  of  the  jioHcy  concerning  his  state  of 
health  both  before  and  after  the  date  of  the  policy.    The 
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issue  of  fraud  was  based  upon  statements  made  by  the 
insured  in  the  apphcation  for  the  policy  in  question.  The 
insured,  in  his  written  appHcation,  stated  that  he  had 
never  had  diabetes  and  answered  in  the  negative  the  fol- 
lowing question:  "Have  you  within  the  past  five  years 
had  medical  or  surgical  advice  or  treatment  or  any  de- 
partures from  good  health?  If  so,  state  when  and  what, 
and  duration."  With  reference  to  these  answers  of  the 
insured  in  his  application  it  was  alleged  in  the  answer  that 
the  insured,  during  the  five  years  prior  to  the  date  of  the 
application,  had  had  medical  advice  or  treatment  and  had 
had  departures  from  good  health;  and  had  diabetes;  and 
that  the  representations  made  in  the  application  were 
known  by  the  insured  to  be  false  and  made  with  the  inten- 
tion of  deceiving  the  defendant;  that  such  representations 
were  material. 

The  insured  retained  the  power  to  change  the  bene- 
ficiary. 

A  whole  page  of  the  opinion,  page  400,  is  devoted  to 
quoting  the  trial  court's  instructions  on  the  issue  of 
fraud. 

Considerable  evidence  was  adduced  as  to  the  ill  health 
of  the  deceased  during  the  year  1924.  Several  medical 
witnesses,  in  answer  to  a  hypothetical  question  based  upon 
the  evidence  adduced  before  the  court,  testified  that  in 
their  judgment  the  insured  suffered  from  diabetes  dur- 
ing the  year  [18]  1924  and  at  the  time  of  his  applica- 
tion for  insurance  was  suffering  from  diabetes  and  that  he 
died  as  a  result  of  that  disease.  The  jury  found  to  the 
contrary. 

In  addition  to  this  evidence,  defendant  attempted  to 
prove  oral  and  written  statements  of  the  deceased  indi- 
cating his  ill  health  and  that  he  consulted  physicians  as 
to  his  health  during  the  year  1924  and  previous  thereto 
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within  tive  years  of  the  issuance  of  the  policy.    This  evi- 
dence was  objected  to  and  rejected. 

In  writing  the  majority  opinion,  Judge  Wilbur  said : 

"While  the  decisions  of  the  state  courts  are  at  vari- 
ance with  reference  to  the  admissibility  of  declara- 
tions or  admissions  of  the  insured  as  against  the 
beneficiary  seeking  to  recover  for  the  death  of  the 
insured,  and  the  rule  has  been  varied  in  some  states 
according  to  whether  or  not  the  policy  permits  the 
insured  to  change  the  beneficiary  thereof  at  will  (Mc- 
Ewen  v.  N.  Y.  Life  Ins.  Co.,  23  Cal.  App.  694,  698, 
139  P.  242:  Waring  v.  Wilcox,  8  Cal.  App.  317,  96 
P.  910;  Hopkins  v.  Northwestern  Life  Assur.  Co. 
(CCA  3),  99  F.  199;  Union  Mutual  Assur.  v.  Mont- 
gomery, 70  Mich.  587,  38  N.  W.  588,  14  Am.  St. 
Rep.  519;  Mobile  Life  Ins.  Co.  v.  Morris,  3  Lea  (71 
Tenn.)  101,  31  Am.  Rep.  631;  Equitable  Life  Assur. 
Soc.  of  U.  S.  V.  Campbell,  85  Ind.  App.  450,  150 
N.  E.  31.  [19J  151  N.  E.  682;  Nophsker  v.  Supreme 
Council  of  Royal  Arcanum,  215  Pa.  631,  64  A.  788, 
7  Ann.  Cas.  646;  Supreme  Lodge  of  Knights  of 
Honor  v.  Wollschlager,  22  Colo.  213,  44  P.  598),  it 
seems  clear  on  principle  that  where  the  knowledge  and 
intent  of  the  insured  in  making  the  representations 
contained  in  his  application  for  insurance  is  a  ma- 
terial element  in  the  case  as  it  is  here,  his  statements 
concerning  his  condition  are  admissible  for  the  pur- 
pose of  determining  whether  or  not  false  rei)resenta- 
tions  made  were  known  by  him  to  be  false.  The  au- 
thorities are  almost  but  not  quite  unanimous  in  hold- 
ing that  where  independent  evidence  is  adduced  tend- 
ing to  show  that  the  representations  by  the  insured 
in  his  application  for  insurance  were  false,  the  dec- 
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larations  of  the  insured  inconsistent  with  the  facts 
stated  in  his  application  made  about  the  same  time 
are  admissible  for  the  purpose  of  showing  his  knowl- 
edge and  intent  in  making  the  false  representation. 
Johnson  v.  Fraternal  Reserve  Ass'n.  (1908),  136 
Wis.  528,  (86  ALR  148n;  no  W.),  117  N.  W.  1019; 
Cummings  v.  Connecticut  Life  Ins.  Co.,  101  Vt.  7Z, 
142  A.  82  (86  ALR  148  &  151n;  W.  18,  266a,  1072, 
1081);  McGowan  v.  Sup.  Ct.  of  Ind.  Order  of  For- 
esters, 104  Wis.  173,  80  N.  W.  603  (86  ALR  150 
&  152n;  [20]  W.  266a,  1081,  2384);  Z7  Cor.  Jur. 
626.  There  may  be  some  cases  holding  that  even 
where  the  beneficiary  can  be  changed  at  will,  and 
even  where  there  is  independent  evidence  tending  to 
show  that  the  representations  made  were  false,  the 
declarations  of  deceased  v/ere  not  admissible  even  to 
show  his  intent  or  knowledge.  Supreme  Lodge  of 
Knights  of  Honor  v.  Wollschlager,  supra,  as  to  dec- 
larations as  to  age.  We  do  not  see  how  these  cases 
can  be  sustained  on  principle." 

And  he  goes  on  and  discusses  that  matter  and  he  dis- 
cusses further  the  questions  of  evidence. 

*'We  think  the  question  sufficiently  indicates  the 
favorable  answer  expected  within  the  rule  applicable 
to  trials  where  the  witness  testified  in  person  before 
the  court." 

"The  trial  court  also  sustained  objections  to  cer- 
tain letters  written  in  1924  by  the  insured  indicating 
that  during  that  year  the  insured  was  very  ill,  that 
he  consulted  a  physician,  and  that  he  was  thoroughly 
aware  of  his  rather  desperate  physical  situation." 
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And  he  gives  certain  samples  of  these  letters. 

"These  rulings  rejecting  evidence  of  the  statements 
of  the  decedent  were  erroneous,  and  [21]  the  case 
must  be  reversed  because  of  these  errors." 

He  then  discusses  the  case  of  Logia  Suprema,  etc.,  v. 
Aguirre,  (1913),  .14  Ariz.  390,  129  Pac.  503,  which  I 
shall  not  discuss.  This  case  was  also  discussed  by  Judges 
Rudkin  and  Dietrich. 

In    Johnson    v.    Fraternal    Reserve    Ass'n,    supra,  the 

judgment,    after    special    findings   by    the   jury,    was  for 

plaintiff,    and    the   association   appealed,    and    it   was  af- 
firmed. 

To  establish  the  defense  of  false  representations  in  the 
deceased  insured's  application,  some  members  of  appellant 
were  called  as  witnesses  and  were  held  incompetent  to 
testify  under  a  Wisconsin  statute,  because  of  their  inter- 
est in  the  result.  After  discussing  the  statute  in  ques- 
tion, the  court  said,  page  1020  of  117  N.  W. : 

"The  evidence  of  the  witnesses  above  referred  to, 
which  was  rejected,  related  to  mere  declarations  of 
the  deceased  made  at  times  so  distant  from  that  of 
the  application  as  to  be  inadmissible  as  part  of  the 
res  gestae  and  counsel  for  appellant  made  no  claim 
to  the  contrary.  It  was  not  admissible  as  evidence 
of  the  main  facts,  or  any  of  them,  viz.,  that  the  as- 
sured made  some  false  misrepresentation  as  to  her 
insurability,  in  that  she  was  or  had  been  afflicted 
with  some  one  or  more  of  the  infirmities  in  respect 
to  which  she  was  interrogated.  Laying  aside  as  mere 
hearsay  such  evidence,  there  was  none  [22]  intro- 
duced or  offered  tending  to  establish  that  such  main 
facts  or  anv  of  them  existed.      That  being  so,  the 
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rulings  rejecting  evidence  were  harmless,  and  the 
similar  evidence  received  did  not  establish  or  tend 
to  establish  the  defense." 

He  refers  also  to  the  celebrated  case  of  McEwen  versus 
New  York  Life  Insurance  Co.,  January  9,  1914,  23  Cal. 
App.  694,  discussed  in  86  ALR  150  and  162  NW.  I 
shall  not  go  into  a  discussion  of  that  case  because  you 
are,  likewise,  familiar  with  that. 

Section  1853  of  the  Code  of  Civil  Procedure  provides 
as  follows: 

"Sec.  1853.  Declaration  of  decedent  evidence 
against  his  successor  in  interest.  The  declaration, 
act,  or  omission  of  a  decedent,  having  sufficient 
knowledge  of  the  subject,  against  his  pecuniary  in- 
terest, is  also  admissible  as  evidence  to  that  extent 
against  his  successor  in  interest." 

In  that  connection,  we  shall  again  refer  to  that  Mc- 
Ewen V.  New  York  Life  case. 

Yore  V.  Booth,  Receiver,  December  2,  1895,  110  Cal. 
238,  86  ALR  153,  was  an  action  by  the  widow  and  chil- 
dren of  Yore  to  recover  on  his  life  insurance  policy 
issued  May  10,  1886,  payable  to  his  "legal  heirs."  From 
a  judgment  in  favor  of  plaintiffs,  the  defendant  appealed, 
and  that  case  was  affirmed.  [23] 

That  had  involved  many  of  the  principles  with  which 
we  are  familiar  but  was  largely  a  question  of  the  age, 
but  the  discussion  in   the  case  is  ^'ery  interesting. 

Before  discussing  the  case  of  Jenkin  v.  Pacific  Mutual 
Life  Insurance  Co.,  131  Cal.  121,  which  is  discussed  in 
86  ALR  at  159,  I  will  quote  Wigmore's  comment  on  the 
case  found  in  footnote  5,  on  page  87.  of  Volume  VI,  un- 
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der  Sec.  1726.  Wigniorc  is  discussing  Exceptions  to  the 
Hearsay  Rule — Statements  of  Mental  Condition.  And 
the  statement  in  the  text  concluding  with  the  footnote 
reference  is  as  follows: 

"In  a  number  of  precedents  sundry  declarations  of 
intention  (to  make  a  journey,  to  pay  money,  or  the 
like)  have  been  excluded,  usually  without  any  other 
apparent  reason  than  the  supposed  application  of  the 
'res  gestae'  doctrine." 

The  portion  of  the  footnote  referred  to  reads  as  fol- 
lows: 

"Occasionally  such  statements  are  excluded  merely 
because  some  other  principle  is  alone  invoked  and 
the  present  one  is  ignored,"  citing  the  Jenkins  v. 
Insurance  Company,  131  Cal.  121;  "that  is,  for  ex- 
ample, the  narrow  ground  that  they  were  not  ad- 
missions usable  against  the  beneficiary  of  an  insur- 
ance policy;  see  this  rule  ante,  Sec.  1081." 

The  Jenkins  case  was  an  action  brought  by  the  assignee 
of  the  beneficiary  of  an  accident  policy  issued  to  one 
Crosbie.  [24]  A  judgment  was  for  defendant,  and  plain- 
tiflf  appealed,  and  the  decision  was  reversed.  That  case 
you  are  familiar  with  and  I  don't  intend  to  go  into  it 
any  further. 

The  same  is  also  true  in  the  case  of  Mah  See  v.  North 
American  Accident  Insurance  Co.,  190  Cal.  421,  and 
Paez  v.  Mutual  Indemnity,  etc.  Insurance  Co.,  116  Cal. 
App.  654. 

Wigmore  on  Evidence,  Third  Edition,  Section  266, 
pages  87-91,  contains  a  very  good  discussion  of  this  en- 
tire matter.  1  shan't  take  the  time  to  read  it,  as  you 
have  cited  it  in  vour  briefs  and  vou  are  familiar  with  it. 
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I  have  examined  the  cases  in  all  of  the  different  States 
but  I  am  not  going  to  bother  to  discuss  them  here. 

Section  266a.  of  the  same  citation,  says: 

"Nevertheless,  the  hearsay  exception,  being  sub- 
ject to  certain  limitations,  and  the  rule  for  a  party's 
admissions,  will  often  not  suffice  for  the  purpose  in 
hand,  and  the  present,  or  circumstantial,  use  of  such 
utterances  may  become  the  only  available  one.  For 
example,  in  actions  on  life  insurance  policies,  where 
the  deceased's  misrepresentations  as  to  his  health  are 
in  issue,  his  statements  as  to  a  prior  illness  would  be 
inadmissible  under  the  hearsay  exception  .to  prove 
•that  illness,  and  might  also  not  be  receivable  as  a 
party's  admissions,  under  Section  1081.  and  [25] 
yet,  if  the  fact  of  the  illness  were  otherwise  evi- 
denced, the  deceased's  statement  might  be  receivable 
as  circumstantial  evidence  of  his  knowledge  of  it." 

And  he  cites  the  Federal  and  State  decisions  on  that 
rule. 

Then,  in  Section  1076,  "Admissions  of  other  parties  to 
the  litigation:  nominal  and  real  parties:  representative 
parties,  and  so  on.  he  says,  under  Section  1081 : 

"The  principle  examined  in  Section  1080  may  be 
phrased  in  this  way:  When  by  the  hypothesis  of  the 
party  himself  his  title  as  now  claimed  is  identical 
with  that  of  another  person,  as  a  prior  holder,  the 
statements  of  that  other  person,  made  during  the  time 
of  his  supposed  title,  are  receivable  against  the  party 
as  admissions. 

"This  question  of  identi/y  of  title  depends  ob- 
viously upon  the  substantive  law  of  property.  In 
this  respect  it  is  without  the  scope  of  the  law  of  evi- 
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dence,  and  does  nut  call  for  consideration  here.  But 
a  few  of  the  commoner  instances  may  be  briefly  ex- 
amined for  illustration's  sake." 

And  then  he  ^oes  on  and  discusses  this  particular  phase 
of  the  question  in  a  very  able  manner  and  it  is  interest- 
ing here  to  us  only  by  analogy.  The  cases  are  exhaus- 
tively analyzed,  [26]  and  a  tenable  distinction  lucidly  ex- 
pounded, in  an  article  by  Professor  Albert  M.  Kales,  6 
Columbia  Law  Review  509,  and  the  more  recent  article  in 
St.  John's  Law  Review,  1934,  Vol.  VIII,  258,  upon  ad- 
missibility of  declarations  of  the  insured  in  life  insur- 
ance litigation. 

In  \'ol.  VI  of  Wigmore  on  Evidence,  Third  Edition, 
Section  1718,  he  says,  "It  is  for  statements  of  physical 
pain  or  suffering  that  the  exception  has  been  longest 
recognized  and  the  principle  most  fully  and  clearly  rea- 
soned out.  The  general  principle  is  illustrated  in  the  fol- 
lowing passages: 

"1845,  Shepley.  J.,  in  Kennard  v.  Burton,  25  Me. 
46:  'If  other  persons  could  not  be  permitted  to  tes- 
tify to  them  (complaints  of  suffering)  when  the 
person  injured  might  be  a  witness,  there  might  often 
be  a  defect  of  proof.  The  person  injured  might  be 
unable  to  recollect  or  state  them  by  reason  of  the 
agitation  and  suffering  occasioned  by  it.'  " 

Then,  from  Bigelow,  J.,  1851,  in  Bacon  v.  Charlton, 
7  Cush.  586: 

"Where  the  bodily  or  mental  feelings  of  a  party 
are  to  be  proved,  the  usual  and  natural  expressions 
of  such  feelings,  made  at  the  time,  are  considered 
com])etent  and  original  evidence  in  his  favor.  And 
the  rule  is  founded  upon  the  consideration  that  such 
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expressions  are  the  natural  and  necessary  language 
of  emotion,  of  the  existence  of  which,  from  the 
very  [27]  nature  of  the  case,  there  can  be  no  other 
evidence.  Such  evidence,  however,  is  not  to  be  ex- 
tended beyond  the  necessity  on  which  the  rule  is 
founded.  Anything  in  the  nature  of  narration  or 
statement  is  to  be  carefully  excluded,  and  the  testi- 
mony is  to  be  confined  strictly  to  such  complaints, 
exclamations,  and  expressions  as  usually  and  nat- 
urally accompany  and  furnish  evidence  of  a  present 
existing  pain  or  malady." 

That  is  a  careful  discussion  of  the  question. 

The  two  Law  Review  articles,  referred  to  by  Wigmore, 
are  very  interesting,  as  well  as  86  x\LR  146.  in  1933, 
admissibility  as  against  the  beneficiary  of  life  or  accident 
insurance  of  statements  or  declarations  by  the  insured 
outside  of  his  application. 

I  refer  you  particularly  here  to  Mutual  Life  Insurance 
Co.  of  Xew  York  v.  Selby,  Ninth  Circuit,  from  D.  of 
Wash..  February  3.  1896.  72  Fed.  980,  86  ALR  147; 
to  Connecticut  Mutual  Life  Insurance  Company  v.  Hill- 
mon.  January  2.  1903,  188  U.  S.  208. 

I  refer  you  also  to  Langdeau  v.  John  Hancock  Mutual 
Life  Insurance  Co.,  February  26,  1907,  194  Mass.  56, 
80  N.  E.  452,  and  the  careful  discussion  of  the  subject 
and  the  citations  there.  Also  Spaulding  v.  Mutual  Life 
Insurance  Co..  January  7.  1920,  94  Vt.  42,  109  Atl.  22, 
ALR  148,  where  there  was  a  [28]  considerable  discus- 
sion of  the  situation  and  where  the  court  says : 

''The  rule  is  well  established  that  where  a  person 
procures  insurance  upon  his  life  for  the  benefit  of 
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another,  the  poHc}-  and  the  money  to  become  due 
thereunder  belong  to  the  beneficiary  named  therein, 
and  the  insirred  has  no  power  to  change  the  interest 
of  the  beneficiary,  unless  a  power  of  revocation  or 
modification  is  reserved  by  the  terms  of  the  policy," 
citing  cases. 

"It  is  doubtless  true  that  by  weight  of  authority 
the  insured's  admissions  or  declarations,  not  so  made 
as  to  be  part  of  the  res  gestae,  are  inadmissible 
against  the  beneficiary  having  a  vested  interest  in  the 
policy,  at  least  as  proof  of  the  facts  stated."' 

I  underlined  that  last  statement. 

"14  R.  C.  L.  1438  and  cases  there  digested.  The 
rule  is  apparently  based  upon  the  ground  that  the 
contract  is  between  the  insurer  and  the  beneficiary, 
and  the  insured  is  not  a  party  to  the  suit." 

It  seems  that,  even  in  such  case,  the  evidence  should  be 
held  admissible  to  show  the  insured's  knowledge  of  his 
condition,  and  that  it  was  fraudulently  represented  in 
the  application.  Professor  Wigmore  says  that  in  actions 
on  life  insurance  policies,  where  the  deceased's  misrepre- 
sentations as  to  [29]  his  health  are  in  issue,  his  statements 
as  to  a  prior  illness  would  be  inadmissible  under  the 
hearsay  exception  to  prove  that  illness,  and  might  not 
also  be  receivable  as  a  party's  admissions:  and  yet,  if 
the  fact  of  the  illness  were  otherwise  evidenced,  the  de- 
ceased's statements  might  be  receivable  as  circumstantial 
evidence  of  his  knowledge  of  it,"  citing  cases. 

I  refer  you  also  to  Hews  v.  Equitable  Life  Assurance 
Society,  Third  Circuit,  from  the  Western  District  of 
Pennsylvania,  143  Fed.  850,  and  Self  v.  New  York  Life 
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Insurance  Co.,  an  Eighth  Circuit  Court  case,  which  has 
been  cited,  56  F.   (2d)  364. 

The  Self  case  has  been  cited  on  the  admissibility  point 
in  Prudential  Insurance  Co.  of  America  v.  Loewenstein, 
76  F.  (2d)  479,  and  in  Aetna  Life  Insurance  C.  v.  Mc- 
Adoo,  Eighth  Circuit,  106  F.  (2d)  618,  which  is  the 
case  relied  upon  so  heavily  by  the  defendant  on  the  ques- 
tion of  a  limited  waiver,  wherein  the  court  said: 

"The  next  matter  of  evidence  is  the  exclusion  of 
various  statements  made  to  appellee  by  the  insured 
as  to  his  state  of  health  at  various  times  prior  to 
the  issuance  of  the  original  policy  and  thereafter. 
This  evidence  is  not  admissible  under  the  decisions  of 
Arkansas.  It  would  be  admissible  under  the  rule  an- 
nounced by  this  court,  in  an  appeal  [30]  from  the 
Eastern  District  of  Arkansas,  in  Self  v.  New  York 
Life  Insurance  Co.,  8  Cir.,  56  F.  2d  364,  366,  since 
the  policies  sued  on  gave  the  insured  the  right  to 
change  beneficiary.  As  a  practical  matter,  we  need 
not  resolve  this  conflict  in  decision.  This  is  so  be- 
cause, for  other  reasons  stated  in  this  opinion,  the 
case  must  be  remanded  and,  on  retrial,  will  be  sub- 
ject to  Rule  43(a)  of  the  new  Rules  of  Civil  Pro- 
cedure for  the  District  Courts,  28  U.  S.  C.  A.,  fol- 
lowing Section  723c.  Under  that  Rule,  such  evi- 
dence will  be  admissible." 

I  have  already  cited  the  Prudential  Insurance  case  and 
I  don't  need  to  discuss  that  further. 

Despite  the  confusion  in  the  cases,  the  conclusion  is  as 
I  have  indicated  in  my  rulings  on  these  motions  to  strike. 
I  think  that  that  covers  the  basis  for  my  decisions  on 
these  motions  to  strike  and,  after  all,  that  is  the  crux 
of  the  matter. 
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I  have  listened  to  the  matter  very  carefully.  I  think 
that  the  insured  knew  his  physical  condition.  I  think  the 
evidence  showed  that  he  did  and  he  did  to  my  satisfac- 
tion. I  think  the  evidence  showed  that  those  misrepre- 
sentations were  material;  that,  if  they  had  been  familiar 
with  the  facts  as  they  actually  existed,  the  insurance 
policy  would  never  have  been  written.  I  don't  think  that 
the  defense  that  the  defend-  [31]  ant  was  illiterate  :is 
sound  for  the  reasons  indicated  in  the  plaintiff's  brief, 
which  are  so  fundamental  that  I  need  not  go  into  a  dis- 
cussion of  them.  Here  was  a  very  shrewd  man.  He  had 
accumulated  a  fortune  and  had  a  large  income.  I  had 
quite  a  number  of  clients  in  my  day  that  would  never 
read  a  document  at  all  but  they  would  make  me  read  it 
to  them,  some  of  them,  because  they  didn't  understand 
English  very  well,  and  some  felt  they  could  get  it  better 
through  their  ears.  This  man  evidently  was  very  care- 
ful about  having  documents  read  to  him  by  his  lawyer, 
his  accountant,  his  son  or  a  son-in-law.  all  of  whom  were 
very  intelligent  men.  And  T  think  that  he  knew  what  he 
was  signing  and  I  think  he  knew  what  the  policy  pro- 
vided. 

I  feel  that,  taking  the  evidence  all  together  as  it  grad- 
ually developed  from  the  trial  of  it,  there  was  a  clear 
intention  to  waive  the  privilege  as  I  have  indicated.  When 
that  privilege  is  waived,  the  evidence,  to  me,  is  con- 
clusive. 

The  judgment  will  be  for  the  plaintiff  as  prayed  and 
against  the  defendant  on  the  affirmative  defenses  and  on 
the  counter-claim. 

I  think  that  you  gentlemen  will  have  to  get  together 
on  the  form  of  the  findings  and  the  conclusions  and  the 
form  of  the  decree. 
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As  I  understand  it,  the  defendant  is  entitled  to  a  re- 
turn of  the  premiums  paid,  which  were  previously  ten- 
dered. I  \Ji2\  haven't  gone  into  the  question  about  the 
interest  on  that  tender  after  it  was  declined.  My  offhand 
understanding-  of  the  law  is  that,  when  a  tender  is  once 
made  properly,  that  that  stops  the  running  of  interest 
when  it  is  declined.  1  think  that  probably  you  gentle- 
men can  get  together  on  that. 

I  don't  think  I  need  to  go  on  and  discuss  this  matter 
any  further.  You  gentlemen  are  so  thoroughly  familiar 
with  the  facts  and  so  thoroughly  familiar  with  these  de- 
cisions that  I  don't  think  it  is  necessary.  I  don't  say  that 
there  isn't  any  question  about  it  and  that  I  am  right.  I 
just  think  I  am  right  but  the  Circuit  Court  of  Appeals 
may  think  I  am  wrong.  If  I  have  decided  it  wrongly,  it 
isn't  because  I  haven't  paid  very  careful  attention  to  it. 

Mr.  McGinley:  May  I  say  this,  your  Honor?  In 
every  controversy  there  must  be  a  victor  and  a  loser.  I 
want  to  congratulate  the  other  side  and  I  also  want  to 
express  my  appreciation  of  the  study  and  the  courtesy 
that  have  been  extended  to  us  during  the  trial  of  this 
case. 

The  Court:  It  was  very  well  presented,  and  it  was 
very  carefully  done.  I  think  the  Circuit  Court  of  Ap- 
peals is  getting  the  whole  thing  if  it  goes  to  appeal  and 
that  the  interests  of  both  sides  have  been  protected. 

Mr.  Herndon:  If  your  Honor  please,  I  want  to  reci- 
procate counsel's  statement.  It  has  been  a  pleasure  to 
try  the   case   against   courteous   and   careful   counsel   and 
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we  all  appreciate   [33 J   the  care  and  thought  with  which 
your  Honor  has  tried  it. 

The  Court:  If  you  gentlemen  will  get  together  on 
the  form  of  these  documents.  I  am  pretty  busily  engaged 
with  the  criminal  calendar,  after  having  had  the  influenza, 
and  the  more  you  can  relieve  me,  the  better  it  is  going 
to  be.  The  more  you  can  agree  on  these  papers,  the  bet- 
ter, and  bring  them  in.  Can  you  get  theai  done  m  three- 
days,  do  you  think? 

Mr.  Herndon :  Yes ;  I  think  so,  your  Honor.  I  am 
quite  sure,  if  we  can  get  a  draft  of  the  findings  to  coun- 
sel within  the  next  two  or  three  days,  we  can  adjust  any 
differences  there  may  be. 

The  Court:  Yes.  Of  course,  under  our  system  here, 
you  can't  change  the  court's  decisions  or  the  findings  and 
you  are  not  prejudicing  your  position  by  approving  it 
as  to  form,  in  line  with  the  court's  views.  You  protected 
your  position  during  the  trial,  and  these  findings  are  to 
reflect  my  views  of  the  facts  and  the  law.  They  don't 
change  your  position  on  the  case. 

Mr.  McGinley:  Might  I  ask  one  question?  In  connec- 
tion with  the  preparation  of  the  findings,  particularly  as 
to  the  defenses  of  waiver  and  estoppel,  is  there  sufficient 
on  those  specific  defenses,  as  indicated  by  your  Honor, 
to  enable  counsel  to  make  appropriate  findings  on  those 
defenses  ? 

The  Court:  T  think  so.  You  can  just  go  through  it 
and  say  it  is  true  as  to  this  and  not  as  to  that  and  that 
will  [34]  save  a  lot  of  trouble,  just  like  they  do  in  the 
State  courts. 

[Endorsed]:    Filed  Nov.  9,  1945.   [35] 
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[Endorsed]:  No.  11180.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Harry  Lutz  and  Harry 
Lutz  and  Rose  Lutz.  as  executor  and  executrix  of  the 
last  will  and  testament  of  Abe  Lutz.  Deceased,  Appellant, 
vs.  New  England  Mutual  Life  Insurance  Company  of 
Boston,  a  corporation.  Appellee.  Transcript  of  Record. 
Upon  Appeal  From  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Central 
Division. 

Filed  November  13,  1945. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In   the   Circuit   Court   of   Appeals   of   the   United   States 
in  and  for  the  Ninth  Circuit 

No.   11180 

HARRY  LUTZ  and  HARRY  LUTZ  and  ROSE  LUTZ, 
as  Executor  and  Executrix  of  the  Last  Will  and  Testa- 
ment of  Abe  Lutz,  Deceased, 

Appellants, 

vs. 

NEW  ENGLAND  xMUTUAL  LIFE  INSURANCE 
COMPANY  OF  BOSTON,  a  corporation, 

Appellee. 

CONCISE  STATEMENT  OF  POINTS  ON  APPEAL 
AND  DESIGNATION  OF  PARTS  OF  RECORD 
ON  APPEAL  UNDER  RULE  19(6)  OF  THIS 
COURT 

Notice  Is  Hereby  Given  that  at  the  hearing  of  this 
appeal,  appellants  will  rely  upon,  and  hereby  formally 
adopt,  the  concise  statement  of  points  on  appeal  under 
Rule  19(6),  filed  in  the  District  Court  of  the  United 
States,  Southern  District  of  California,  Central  Division, 
on  the  7th  day  of  September,  1945,  and  appellants  hereby 
designate  the  following  identified  portions  of  the  record 
which  they  think  necessary  for  the  consideration  of  the 
appeal,  said  portions  being  parts  of  the  records,  proceed- 
ings and  evidence  contained  in  the  original  certified  record 
transmitted  by  the  Clerk  of  the  United  States  District 
Court,  for  the  Southern  District,  Central  Division,  pur- 
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suant  to  defendants'-appellants'  designation  of  portions 
of  the  record  on  appeal,  filed  with  said  Court  on  the  7th 
day  of  September,  1945: 

Dated:    October  30,   1945. 

McLaughlin  &  McGinley 

JOHN  p.  McGINLEY 
W.  L.  BAUGH 

Attorneys  for  Appellants  Harry  Lutz  and 
Harry  Lutz  and  Rose  Lutz  as  Executor 
and  Executrix  of  the  Last  Will  and 
Testament  of  Abe  Lutz,  Deceased 

Address:     1224   Bank   of   America    Bldg. 


Received  copy  of  the  within  Concise  Statement  of  Points 
on  Appeal  and  Designation  of  Parts  of  Record  on  Appeal 
Under  Rule  19(6)  of  This  Court,  this  30th  day  of  Oc- 
tober, 1945.  Meserve,  Mumper  &  Hughes,  by  Roy  L. 
Herndon,  Attorneys  for  Appellee. 


[Endorsed]  :    Filed  Nov.   13,   1945.     Paul  P.  O'Brien, 
Qerk. 
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In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central   Division 

Civil  No.  3930  R.  J. 

«w  England  Mutual  Life  Insurance  Insurance  Company 
of  Boston,  a  corporation, 

Plaintiff, 
vs. 
Larry  Lutz,  et  al., 

Defendants. 

STATEMENT  RE  PRE-TRIAL  CONFERENCE 

On  March  10,  1945,  counsel  for  the  parties  to  the 
oove  entitled  action  conferred,  and  the  following  is  a 
fatement  of  the  results  of  said  conference: 

(a)  For  the  purposes  of  the  trial  of  the  above  entitled 
ttion,  the  following  facts  are  hereby  stipulated  to  be 
lue: 

(1)  That  on  November  14,  1942,  at  Los  Angeles, 
California,  Abe  Lutz.  as  "proposed  insured",  and 
defendant  Harry  Lutz,  as  "applicant  for  insurance", 
signed  and  delivered  to  Stanley  S.  Leeds,  for  de- 
livery to  plaintiff,  Part  I  of  the  application  for  the 
issuance  of  a  policy  of  life  insurance  upon  the  life 
of  said  Abe  Lutz  in  the  face  amount  of  $13,000.00. 

(2)  That  on  November  16,  1942,  said  Abe  Lutz 
submitted  himself  to  a  medical  examination  in  con- 
nection with  said  application;  that  said  medical  ex- 
amination was  made  by  John  M.  Waste,  M.  D.,  at 
the  office  of  said  John  M.  Waste,  Los  Angeles,  Cali- 
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fornia;  that  at  said  time  and  place,  said  Abe  Lut 
signed  Part  II  of  said  application  for  said  policy  oj 
life  insurance. 

(3)  That  on  December  1,  1942,  plaintiff  issued  it 
policy  of  life  insurance  numbered  1  172  844  in  t| 
face  amount  of  $13,000.00  upon  the  life  of  said  a| 
Lutz,  as  insured. 

(4)  That  said  policy  number  1  172  844  was  dj 
livered  and  the  first  premium  upon  said  policy  wa 
paid  on  or  about  December  7-9,  1942,  at  Los  An' 
geles,   California. 

(5)  That  a  photostatic  copy  of  Parts  I  and  II  o: 
said  application  was  attached  to  said  policy  at  tb 
time  the  same  was  issued  and  delivered  as  afore 
said. 

(6)  That  attached  hereto  are  photostatic  copies  o; 
Parts  I  and  II  of  said  application  for  said  policy  oj 
life  insurance.  j 

(7)  That  all  premiums  required  to  be  paid  by  th< 
insured  pursuant  to  the  provisions  of  said  policy  wen 
paid  within  the  time  therein  provided. 

(8)  That  Abe  Lutz,  said  insured,  died  on  Ma) 
28,  1944. 

(9)  That  on  June  1,  1944,  defendant  and  counter- 
claimant  Harry  Lutz  filed  with  plaintiff  a  notice  oi 
the  death  of  said  Abe  Lutz,  insured;  that  on  or  about 
September  28,  1944,  said  Harry  Lutz  filed  with  plain- 
tiff a  notice  of  claim  and  due  proof  of  the  death  oi 
said  Abe  Lutz,  insured. 

(10)  That  on  October  11,  1944.  defendant  and 
counterclaimant   Harry   Lutz   received   those   certain 
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letters,  copies  of  which  are  marked  "Exhibit  A"  and 
attached  to  plaintiff's  amended  complaint  on  file  here- 
in, together  with  the  check  therein  particularly  de- 
scribed; that  thereafter,  by  letter  dated  October  16, 
1944,  and  signed  by  said  Harry  Lutz,  said  tender 
was  rejected  and  said  check  was  returned  to  plaintiff. 

(b)  Without  intending  hereby  to  limit  or  foreclose 
ther  possible  issues,  counsel  have  agreed  that  the  principal 
ssues  to  be  determined  upon  the  trial  of  this  cause,  stated 
1  general  terms,  are  as  follows: 

(1)  Whether  any  matters  of  fact  material  to  the 
risk  insured  against  by  the  terms  of  said  policy  were 
concealed  or  misrepresented  in  the  application  for 
said  policy; 

(2)  Whether  plaintiff*  is  estopped  to  rescind  said 
policy ; 

(3)  Whether  plaintiff"  has  waived  any  right  which 
it  might  otherwise  have  had  to  rescind  said  policy; 

(4)  The  validity  of  plaintiff's  contention  that  said 
policy  never  became  effective  in  that  the  insured  was 
not  in  good  health  at  the  time  the  application  for 
said  policy  was  approved  at  plaintiff's  home  office  and 
at  the  time  the  first  premium  was  paid  within  the 
meaning  of  the  provision  of  said  policy  "that  the 
insurance  applied  for  shall  not  take  effect  unless  and 
until  this  application  is  approved  by  the  company  at 
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its  home  office  and  the   first  premium  is  paid  whik 
the  proposed  insured  is  in  good  health;     *     *     *." ; 

(5)  Whether  any  grounds  of  rescission  or  con- 
test asserted  by  plaintiff  herein  are  barred  by  the  in- 
contestable clause  of  said  policy; 


(c)  That  plaintiff'  expects  to  offer  in  evidence  the  fol 
lowing  documents: 

(1)  This  statement  re  pre-trial  conference; 

(2)  The  application  for  said  policy  of  insurance; 

(3)  The   policy; 

(4)  Report  of  medical  examiner  and  agent's  cer 
tificate  submitted  to  plaintiff  with  said  application; 

(5)  Records  of  Sansum  Clinic,  Santa  Barbara,  in 
eluding  medical  history   given  by   insured  upon  ad- 
mission to  said  clinic  on  or  about  June  23,  1943; 

(6)  Hospital  records  of  Cedars  of  Lebanon  Hos- 
pital, including  medical  history  given  by  insured  after 
admission  to  said  hospital  on  or  about  May  14,  1944; 

(7)  Death  certificate  of  insured. 

(d)  That    defendants    and    counterclaimant    expect    to 
offer  in  evidence  the  following  documents: 

(1)  The  policy; 

(2)  Report  of  Dr.  John  M.  Waste,  Medical  Ex- 
aminer for  insurance  company; 
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(3)  Letter  dated  November  16,  1942,  from  Harold 
P.  Morgan,  who  signs  as  Assistant  General  Agent 
of  the  insurance  company  to  Mr.  Doane  Arnold, 
Manager  Underwriting  Department  of  plaintiff  in- 
surance company,  at  Boston,  Massachusetts; 

(4)  Letter  dated  November  17,  1942,  from  Harold 
P.  Morgan,  who  signs  as  Assistant  General  Agent  of 
the  insurance  company  to  Mr.  Doane  Arnold,  Man- 
ager Underwriting  Department  of  plaintiff  insurance 
company,  at  Boston,  Massachusetts; 

(5)  Telegram  dated  December  1,  1942,  from  Un- 
derwriting Department  of  plaintiff  New  England 
Mutual  Life  Insurance  Company  to  New  England 
Mutual  Life  Insurance  Company  at  609  South  Grand 
Avenue,  Los  Angeles,  California; 

(6)  Letter  dated  December  1,  1942,  from  Doane 
Arnold,  Manager  Underwriting  Department  to 
Messrs.  Hays  &  Bradstreet,  Los  Angeles,  California; 

(7)  Letter  dated  December  8,  1942,  from  Hays 
&  Bradstreet  by  Harold  P.  Morgan  to  Mr.  Doane 
Arnold,  Manager  Underwriting  Department,  Bos- 
ton, Massachusetts; 

(8)  Letter  dated  December  14,  1942  from  plain- 
tiff insurance  company  (H.  M.  Frost,  Medical  Di- 
rector) to  Hays  &  Bradstreet  re  subject  "Abe  Lutz — 
1,174,369  for  additional."; 

(9)  Letter  dated  December  24,  1942,  from  Harold 
P.  Morgan  to  Dr.  Harold  M.  Frost,  Chief  Medical 
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Director    of    plaintiff    insurance    company,    Boston, 
Massachusetts ; 

(10)  Telegram  dated  December  29,  1942,  from 
the  plaintiff  insurance  company  to  "New  England 
Mutual  Life  Insurance  Company,  609  South  Grand 
Avenue,   Los  Angeles,   California"; 

(11)  Letter  dated  January  14,  1943,  from  plaintiff 
insurance  company  (F.  R.  Brown,  Associate  Medical 
Director),  to  Hays  &  Bradstreet,  Los  Angeles,  Cal 
fornia,  re  "Abe   Lutz— 1,174,369"; 

(12)  "Attending  Physician's  Statement" — ques- 
tionnaire— the  form  used  by  plaintiff  insurance  com- 
pany; 

(13)  Questionnaire — form  used  by  Equitable  Life 
Assurance  Company — referred  to  as  an  enclosure  in 
the  letter  of  December  8,  1942,  from  Harold  P. 
Morgan  to  Mr.  Doane  Arnold.  Manager  Underwrit- 
ing Department  of  plaintiff  insurance  company  at 
Boston,  Massachusetts; 

(14)  Medical  office  records  of  Dr.  John  M.  Waste, 
relating  to  physical  examinations  of  insured,  Abe 
Lutz ;  J 

(15)  Premium  receipts  showmg  payment  of  an- 
nual premiums  to  Hays  &  Bradstreet.  m 

Counsel   for   the  respective  parties  have  furnished  the 
court   with   the   description   of   documentary   proof   upon 
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hich  they  will  rely  at  the  time  of  trial.  It  may  be  that 
:her  and  additional  documents,  competent  and  material 
)  the  issues  raised  will  be  disclosed  at  the  time  of  trial 
[id  the  foregoing  description  of  documents  is  not  in- 
:nded  to  limit  or  prevent  either  party  relying  on  addi- 
onal  documents. 

Dated:    March  10,  1945. 

MESERVE,  MUMPER  &  HUGHES 
By  Roy  L.  Herndon 
Roy  L.  Herndon 
615  Richfield  Building 
Los  Angeles,  California 
Attorneys  for  Plaintiff 

McLaughlin  &  McGinley 

By  John   P.    McGinley 
John   P.   McGinley 
1224  Bank  of  America  Building 
Los  Angeles,   California 
Attorneys  for  Defendants  and  Counter-Claimant 

[Endorsed]  :  Filed  xMar.  12,  1945.  Edmund  L.  Smith, 
lerk;  by  E.  M.  Enstrom,  Jr.,  Deputy  Clerk. 

[Endorsed]  :  Case  No.  3930.  New  England  vs.  Lutz. 
If's  Exhibit  No.  1.  Date  3/23/45.  No.  1  in  Evidence, 
lerk,  U.  S.  District  Court,  Sou.  Dist.  of  CaHf.  P.  D. 
Looser,  Deputy  Clerk. 
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Agent's  Certificate 

To  he  fOUd  out  and  iijnifd  by  th*  Amt  or  ^'j*|^5>'<^ 

1.     How  long  have  you  known  the  PTopo«d  Insured !       (C^  O  l>t>V        Q  I  In 

Z.    Are  you  tatlsfied  that  the  individual  is  of  temperate  habits  and  in  good  health  ?  — it^— 

3,    If  PropcMd  Insured  reaides  in  the  country  :  miles  m  a  directiM  from 

on Road  or  Route. 

If  applicant  is  a  Minor,  give  name  and  addre*.  of  fciAer.  or  of  peraon  with  whom  he  naidea.    If  appUcnt  b  a  married 

E  woman,  give  full  name  of  husband. . . — 

p.    If  Ptopowd  Insured  changed  his  reakUnce  or  budncss  addrw  within  a  yew.  ghre  the  Uit  pteviou.  addrea*  and  employer. 

If  so,  are  you  sending  one  f_ 


16.    Is  an  Aviation  Questionnaire  required  by  instructions  above  Part  I — . — . 

U.    Are  premiums  to  be  paid  by  a  corporation,  or  from  trust,  guardianship  or  eitate  funds?..   Vtg,        If  ao.  are  you 

submittli\g  the  required  evidence  of  authority  ? 

8.    Occupation.    Give  comprehensive  descnction.     (Use  OccupatiorfBi 


9    "UBenefic^iv*  ^°^  »  relative.  no6* business  partner  or  Isociate.  explain  fully  the  insurable  interest- 

^^^«-A    jj^JbLysTvAJLzv^  ' ^--^=, 


'nmsj^. 


la  -What  other  negotiations  for  Life  Iriu»«erTBKTSaii)g  or  coW^pkwd  ?     (State  fuUy^- 

bM.    Has  insurance  appfled  for  on  life  of  Proposed  Insured  ever  been  declined,  poatponed  or 
(State  fully) YLQl 


i  as  CO  kind,  amount  or  rmte  ? 


earned  incomef  $- Av  ^^^^  > 
total  income  1      i-fOO  fytO^  • 
U  the  propoaed  insur^Ke  intended  to  replace  any  now  carried  in  thU  or  «>y  other  Company  ?   (If  «^  .fste  reason,  and 
indicate  Companies  and  form  of  insuranceMf  this  Company,  give  policy  numbers.) 


What  is  your  estimate  of  Propoaed  Insured's  financial  worth  f  %-D  vV^<CiieL- 


I  jou  unqualifiedly  recommend  approval  of  the  Application  ? 
The  attadiMi  fl»|>  itidicatin*  Kwroe  of 


bustnps  must  be  compictetL 

General  Agent's  Certificate     ^ 

What  is  this  Agent's  statu.  ?    FuU-time _  Part-time Agent  of  another  Comp«.y  ^^ 

U  the  Agent  licensed  where  this  Application  i.  written :  for  this  Company  f for  another  Comp«>y  ? 

A^y^r^'i^ir^l^-  Office  ^  material  facts  and  special  information  as  wUl  as«st  in  the  final  considc«tion  of 
Ai.  A™lic«tion  7        \«^a,  Additional  information  regarding  finances,  purpose  of  insurance,  dates  of  issue  and 

5L  oTSrJs;;;;i^;;;r^her^  item.,  .«  desirable  and  wiU  help  to  avoid  delay  when  a  lar^  amount  J 
Insurance  is  applied  for  or  carried. 


Jlcfv>^_4„'7 


__/p- 


c=:#U-=^.^k^^l^i^^*2fe 


JSeU*ra/Ji 


Instruction* 

X.    a»cko.«ev«yp«of.hUAppI.c«.o«b.fc«yo««K...«ci«Co.p«.y.   S«  .h«  U.  A«,Hc-o„  «a  *.  M«.U^  R^  -  d«.  »r«c 
.  firm,  gt*«  ■!»  n«ne  of  todWdual  loUcitot.    The  wme  oedited  to  your  monthly  «i.ly*»  o.  new  wwn 
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Unlr««  nghi  to  chance  BrneActVY  i%  te««Tved.  K  rclcm*c  of  the  mteiT«c  of  any  Minor 
Bcnrlioirv,  under  nn  order  of  court  by  ■  te«allv  tppoinied  Guardian,  may  t^c  rc- 
i|UircJ  beliire  any  change,  •urrcndcf.  or  loftn  can  re  cflected. 

U  ihe  premium  is  paid  on  date  Application  la  signed,  the  Policy  will  utunlly  hear 
rhjt  date.  11  a  different  date  i*  de«ired.  indicate  it  clearly  tn  the  Application. 
If  the  Automatic  Preraiom  Loan  ProvSilon  is  lelcctcd,  a  Request,  which  include* 
>Mii;nment.  muat  he  6led  In  duplicate  with  the  Company  hefore  a  Policy  can  be  iwued. 
Thi»  Application  i»  the  propcrry  of  the  Company,  to  whom  ;t  mint  K-  returned 
artcr  the  Medical  Eitaminatktn  15  made  and  the  Application  on^plctcJ  It  mu»t  not 
he  uithdriwn  or  dcttroycd. 

A  Quc»tionnAlrt  oa  AvUrioti  rouic  be  avnt  to  the  Home  Office  if  the  Proposed 
Iniured  intendi  tu  fly  «a  ■  pattcnger  more  than  five  hour*  durios  the  next  twelve 
moniht.  or  If  he  hat  m»dc  more  than  fix  flight!  In  anv  year  with  ■  maximum 
of  twelve  hours'  duration,  or  if  he  ha*  ever  made  more  than  tMcnry  H^^hu  with 
a  maximum  of  forty  hours'  Juration;  or  if  he  has  e\er  piloted  a  plane  or 
seriously  considered  learning  Co  do  so;  or  if  he  is  aMOciaied  v.iih  a  company 
manufacturing  or  operating  aircraft;  or  if  he  is  att  officer  of  the  Army,  Navy, 
i>r  the  Marine  Corp*.     A  flight  is  one  take-off  and  landing. 

USE  BLACK  INK 

WRITE  LEGIBLY  °° 


?  > 


N»mc, 


Amount.  $13^00  .-Pbn. 


-J  _' 

HAYS  AVRADS^^tiCt  « 

..CD 
Ouwrtl  At«i«« 

UwttiB  A  WUd*7  BTuildlnc   is. 

609  So.  Orand  ATcnut,  LOS  AjlOELE^AU 


re     ABOVI     THIS     BONOeK     CXCCPT     A«     INDICATCO 


^". 


■iy.L7.ZT.'iy^^'^Z   The  First  Mutual  Life  Insurance  Company  Chartered  in  America    ^'T^mJ^S^T^^'t' ' 
Part  1  —  Application  to  the  New  England  Mutual  Life  Insurance  C    ■■-■-••O** 
For  Insurance  on  the  Life  of  f\  D€.         •"•lA.   i^ 


t  7  To  •hi»m  payable    t,...-  f-'(  «<-.:■      ft  . 


2F 


bom  MSd  wherears  prsmlum  notice*  10  be  scat  r 

cLjbrxt     15     Is7a    'rit'    ''t*]^^  "l^;i;^^j)^^V2^t9  i..i»H,b..och.=,,.hcii»~ii«urT,«»T^.o.h.p,.  iLo 

"tf  .>"  .>  ^  ....    I^V  TrJCT-         f"^  ^».     J         -*   1  1     Anichnni*  If  n--!.  to  whom  jr«  »««n«-»hlpsii*m»iitr«Ar»«»r»»d> 


I  »,««T.  tor  lIOMrOmClUSI,  for  ADDITIONS  .nd  \MF.NOMEVTS 


//^aoo 


,21  Apply  DW€»»ml«»»4er  Opt  loii_W^ 

!  t\.   Paj  In  ca«h;     B.    Apfrfy  to  rsdtsca 

'  premiums:  ('..  I  sc  to  purcbaa*  pol4-op 

•adlflnn* 


It  U  H«rby  Attreed  th.t  this  Appl.cnt.on.  mcluding  P»rt  II. .  cory  of  which  .hail  be  .ttachcd  to  the  Policy  «hc# lotted,  ^all  become  .  p.rt  of  every  Pohc-/  Iwied 
hereon;  th«t  •cccpt.ncc  of  a  Policy  slull  conttilute  ratlfkmon  of  any  .nd  all  cnangej  noted  by  the  Company  under  Additionj  and  Ame.Tdments  ,  and  that  ire 
ln«if.nce  arrlicd  for  shall  n..t  tate  elfect  unleM  and  until  thU  Arphcation  is  approved  by  the  Company  at  its  Home  Office  and  the  hr«  premmm  Is  paid  v.hile 
the  Proposed  Ituured  is  in  good  health;  provided  that  subsenuent  premiums  shall  be  due  and  subsequent  polio-  yemta  bejin  as  shown  on  the  hr«  page  ot  the 


Policy.     If.  however,  the  fi 
the  Conditional  Receipt. 


•  pre.Tiium  u  paid  with  this  Application,  and  it  is 


Signed  in  my  presence  this     '    §      day  o^         f  l*VT    "• 


References 


SLa^^^QjUi 


shall  take  effect  as  stipulated  i 


rcqutied  if  Pirpoo d  ttiwreJ  saJ  ApptKutt  Ut  lni*j 


.INC     CXCCn-     A5 
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USE  BLACK  INK 
WRire  LEGIBLY 


-  ■  LOS  ANGELE8.  CAL. 

H  *  B 
The  Medical  Xzamjnw  miut  obcaia,  and  loaen  la  hU  own  kandwrid^,  an  explidc  ansmt  to  evn-y  qnodaa. 
If  •!»«  Inwjffidtol,  enter  additional  dctnila  undo  i^MMlea  44,  oc  Msd  by  Utter  and  ao  Kate  under  Queatlon  44. 


Part  II  —  Application  to  the  New  England  Mutual  Life  Insurance  Company 


"tC<-*x^_C 


27    WWt  ofbar  aeaottellanarae  Ufvor  DlMiaillty^ 


.  poatj   aii.or  »q<iaad^        ,^  ..  rf^      V^-»-^y^    / 


•  of  pr«ctlt1aMr  and  dataOi  aodte 


43    FAMaT  RICO«D      Otrm  tfce  i 


Hlmnalred  h»«ilh  l»  li»«lc«l«4. 


A   FkImi 
B   Mother 


C    Braobcn         m 


■^^Z" 
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*^ 


No.LMi«_3l- 


6-3 


E    WUeortliiihiniT<// 


-^^^ 


^ 


H   Mothcr'a  '"•*<^ 

Father  g^^  ^ 


I    Moth«-a  t, 
Motler 


'<-.^ 
^ 


•  x6-^  y.  :i>r*^^ 


/^j^-   ^?*^^--u,***>2^ 


ia  my  presence 


i9>^-:t' 


I  ccTotV  ciuc  1  have  K«d  my  ktwwvti  to  cfae  forcfoinc  quodona^  tbAt  thcr  are  true  and 
complete,  and  that  tner  are  corrccdy  recoraed.  1  tscptt&ij  waive  to  such  extent  a*  mr 
be  Lawful,  on  behalf  oc  myaelf  and  of  aar  penoo  wbo  riuQ  have  or  i  ' 


In  any  poticT  Mwed  hereunder,  all  proviiionaollaw  forbidding  l_  ,  ,„,., ,  .._ 

penon  who  Km  attended  or  examined  me,  Cff  who  nur  hereafter  attend  or  examine  !■% 
nom  dsacioaing  any  kno«rle^|e  or  tnfanaykn  wfa^h  he  thereby  acquired,  and  I  aodkoik 
Ize  any  luch  diadoaure. 


Chartered  1835 


CorriON.  jAt4UAaT.  Ift39 


DO    MOTWWITK    ■n.OW    THIS    ■OII1>C]t 
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^ir  When  compl.«d,  gl«  to  tS.  Agent  or  tr«»«nit  Promptly  to  the  0«««l  Ag«.t.  ^  ^^ 

T^  ta«fficlent,  enter  «Jd.t»on..  detaU.  und«  Qu,.t.on  7.  or  forw«d  by  leAer  .nd  «,  .«»  under  Q««do«  7.. 


Report  of  Medical  Examiner 


52    Did  TOO  wunlo*  cli^' 
-Tith  •kin  !>«»<? 


E  Kldnsyi  or  Gnrito- 
I'rtnary  Or<«g~  * 
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8«  wtiiit 


,44    A  Ixbareabamiar 

-»-^-.[;ii^.r-A-T;:;5rY,^>^>7Bi;:;^^ 


eo   Blood         A  Syi.    y- 


Af     UrliMlnto;      A  Aro  yoa  meWlcd  f  hatthe 

'  i'^rilcCr.ri.T  ^_^,     /     ^^   t-        C  Mbun..„ 


B2      The  (ollowlnt  quMtloM  to  bo  onlwoi 
H  PropMWdfojurod  U  m  womjn : 


C  1*  oho  now 

E  fUoshopoaoed 
th«  cUmactcTic? 


D  Have  pr»rftn«i>c(e»  anj 

labor*  been  normal? 

F  Ha«  the  hod  any  ini»carrla6«  "•"',„., 
discaae  ol  tbe  breaaia  of  acnorotHo  octaoa 


Blli»o«,wb«o» 


6S     Hu  Ihr  oumlnarion  b~ii  iMd* 
under  aotU/actory  condlllooa- 


Ho.e  you  aoy  other  InfonMlloD  whl^  "ffll','f!SMi 
K^.jiSV'Vd«J.loo?   GWdMoUaoodor  71  oelo  letter 


71     SPiaAL   INFORMAllON 


^..n«.  „^^^-  .^  ■  :^  ^"  A'.^.^ .  1-f  ^-/^  ^-^^ 


^^,.4.,_^::iL 


llX-^ 


IwLD. 


Medical  Ex»n»teef 


L ^    U«e  Vi«i«>n   rransr 


Chemist- 


"•     • "^ —       ~  - 

m  accordance  with  rf,esc  rec,uirements.  a  specimen  has  been  transmitted  to 

because  of — 

19  


ftrafO"  for  iD»cto«op»c  atMlr*** 


_Qcn«rai 


[Endorsed]:  Case  No.  3930.  New  England  vs.  Lutz. 
Plf  s  Exhibit  No.  2.  Date  3/23/45.  No.  2  in  Evidence. 
Clerk,  U.  S.  District  Court,  Sou.  Dist  ot  Calif.  P.  D. 
Rooser,  Dei)uty  Clerk. 
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[PLAINTIFF'S  EXHIBIT  NO.  4] 

he  furnishing  of  this  blank  for  proof  of  death  shall  not 
be  deemed  a  waiver  of  any  defense  under  the  policy 
or  constitute  an  acknowledgment  of  any  liability  of 
the  Company  on  the  policy. 

"NEW  ENGLAND  MUTUAL  LIFE  INSURANCE 

COMPANY 
OF  BOSTON,  MASSACHUSETTS 

NOTICE  OF  CLAIM  and  PROOF  OF  DEATH 

Notice  is  hereby  given  to  the  New  England  Mutual 
,ife  Insurance  Company,  of  Boston,  That  Abe  Lutz  of 
012  So.  Highland  Avenue  County  of  Los  Angeles  State 

(Legal  Residence) 

f  California,  deceased,  the  person  insured  by  said  Com- 
any  in  the  sum  of  $13,000.  dollars,  by  its  Policy  of  In- 
Lirance  No.   1,172,844,  died  at  Los  Angeles  on  the  28th 

lay  of  May  1944,  and  was  buried  in  

cemetery,  at  ,  and,  in  accordance 

i^ith  the  terms  thereof,  the  Statement  of  the  Attending 
Physician  is  herewith  appended. 

(Signature  of  Claimant)     Harry  Lutz 

NOTICE 

.  The  claimant's  statement  must  be  signed  by  the  bene- 
ficiary named  in  the  policy  or  the  recorded  assignee, 
if  any. 

.  When  the  beneficiary  is  a  minor,  the  statement  must  be 
signed  by  the  duly  appointed  Guardian,  a  certificate 

p]      of  whose  appointment  is  required. 

.  When,  by  the  death  of  a  named  beneficiary,  the  policy 
becomes  otherwise  payable,  an  official  certificate  of 
the  death  of  such  beneficiary  must  be  furnished, 
unless  it  has  previously  been  filed  with  the  Com- 
pany. 


396  Harry  Littz  et  al.,  etc.  vs. 

(Plaintiff's  Exhibit  No.  4) 

4.  When  the  proceeds  of  a  policy  are  payable  to  an  exe- 

cutor or  administrator,  a  certificate  from  the  proper 
Court  of  authority  to  act  in  that  capacity  is  re- 
quired. 

5.  When  the  cause  of  death  is  unusual  in  any  respect, 

the  notice  and  proof  of  the  death  must  conform  to 
the  circumstances  of  the  case  and  the  identity  of 
the  person  must  also  be  established.  The  Company 
reserves  the  right  to  require  further  information 
when  it  is  deemed  necessary. 

6.  The  intervention  of  any  third  person  is  not  necessary 

to  obtain  payment  of  the  claim.  Payment  of  fees 
or  commissions  to  any  person  for  services  in  mak- 
ing proof  or  collection  of  the  amount  due  is  un- 
necessary. 

[Stamped]  :    Sep  23  8:19  AM  1944  Claim  Dept. 

CERTIFICATE  OF  IDENTITY 

I  hereby  certify  that  I  have  been  acquainted  with  Abe 
Lutz,  the  deceased,  for  14  years,  and  how  him  to  have 
been  the  identical  person  insured  in  the  New  England 
Mutual  Life  Insurance  Company. 

Name,  J  J  Fisher 

Address,  2017  N.  Argyle  St. 

Note. — In  case  of  accidental  death  or  suicide,  a  certified 
copy  of  the  testimony  before,  and  verdict  of  the 
Coroner's  Jury  or  the  Medical  Examiner,  and  all 
available  information,  including  newspaper  reports 
relating  thereto,  must  accompany  the  proof  of  Death. 

See  Reverse  Side  for  Attending  Physician's  Statement 
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ATTENDING  PHYSICIAN'S   STATEMENT 

I.    Name  of  the  deceased     Abe  Lutz 

I.  Age  last  birthday     about  65 

3.  Residence     1012  So.  Highland  Ave.,  L.  A. 

4.  Occupation     Unknown 

5.  Date  of  death     May  28,  1944 

5.    Place  of  death     His  home.    1012  So.  Highland  Ave. 

7.    (a)   Were  you  the  attending  physician?     Yes 

(b)   If  so,  for  how  long?    since  January  16,  1937 

S.    State   the   cause   of   death   with   full   details     Acute 
coronary  thrombosis 

9.    When  was  the  disease  first 

(a)  suspected?    about  a  week  or  two  before  patient 
died. 

(b)  recognized  or  treated?    About  the  same  day. 

(c)  and  by  whom?     by  me 

,0.    If  death  was  due  to  violence,  was  it 

(a)  suicide?     No 

(b)  homicide?     No 

(c)  or  accident?     No 

II.  Was  there  a  post-mortem  examination  or  inquest  ?    No 

(If  so,  a  certified  copy  of  the  report  must  be  attached  hereto. 
See  note  Page  1.) 

.2.    Did  you   see  the  deceased  after  death?     Yes 
Oated  this  8th  day  of  June  1944 

M  H  Rosenfeld  M.D. 
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State  of  California         ) 

)  ss. 
County  of  Los  Angeles  ) 

On  this  9th  day  of  June  1944,  before  me  came  the 
above-named  M.  H.  Rosen f eld,  known  to  me  as  a  physician 
in  regular  standing,  and  made  oath  that  the  answers  by 
him  given  to  the  foregoing  questions  are  true  and  full, 
to  the  best  of  his  knowledge  and  belief. 

(Seal)  Wm.  D.  Story 

Notary  Public. 

My  Commission  expires  May  28th  1948 
[Attach  Notarial  Seal] 


[Endorsed]:  Case  No.  3930.  New  England  vs.  Lutz.l 
Plf's  Exhibit  No.  4.  Date  3/23/45.  No.  4  in  Evidence 
Clerk,  U.  S.  District  Court,  Sou.  Dist  of  Calif.  P.  D. 
Hooser,  Deputy  Clerk. 
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STEPHEN  G.  SEECH,  M.D. 

118  Westlake  Professional  Bldg. 

2007  Wilshire  Boulevard  83208 

Los  Angeles,   California  1-15-37 

Phone  FItzroy  0210  75c 

Name     Mr.  A.  Lutz 

A^ddress     220  S.  St.  Andrews  Place 

Date     1/15/37 

Tabl.  Phenobarbitol 

P  D  Co.  #699  grn  % 

No.  L 

5.     1  tablet  evy  4  hrs. 
(8-12-4-8) 


[Illegible] 


S  G  Seech  M.D. 


Reg.  No.  7124 


[Endorsed]  :  Case  No.  3930.  New  England  vs.  Lutz. 
Plf's  Exhibit  No.  5.  Date  3/23/45.  No.  5  Identification. 
Date  3/23/45.  No.  5  in  Evidence.  Clerk,  U.  S.  District 
Court,  Sou.  Dist.  of  Calif.    P.  D.  Hooser,  Deputy  Clerk. 
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[PLAINTIFF'S  EXHIBIT  NO.  6] 

STEPHEN  G.  SEECH,  M.D. 
418  Westlake  Professional  Bldg. 

2007  Wilshire  Boulevard 

Los  Angeles,   California 
Phone:    FItzroy  0210 

Name     Mr.  A.  Lutz 

Address     220  St  Andrews  PI 

Date     10/11/37  84017 

10-11-37— 75c 

Sat.  Sol.  of  K  J  j 

Sat.Sol.K.L  Z  j  \ 

S.  10  drops  bid  PC  in  Yi  glass  of  milk 
(b.i.d) 

[Illegible] 

S  G  Seech  M.D. 

Reg.  No.  7124 

********* 

[Endorsed]  :  Case  No.  3930.  New  England  vs.  Lutz. 
Plf's  Exhibit  No.  6.  Date  3/23/45.  No.  6  Identification. 
Date  3/23/45.  No.  6  in  Evidence.  Clerk,  U.  S.  District 
Court,  Sou.  Dist.  of  Calif.    P.  D.  Hooser,  Deputy  Clerk. 
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lEXRY   H.  LISSNER.  M.  D.  MAURICE  H.  ROSENFELD,  M.  D. 

leg.  No.  168  Cardiology    and    Internal    Medicine  Reg.  No.  4768 

Res.:  Office:    1908   Wilshire   Blvd.  Res.: 

156  S.  Hobart  Blvd.  Los    Angeles,    Calif.  163  N.  McCadden  PL 

lOchester  1878     Phone:    Exposition    1369  Day  or   Night—     VVYoming  8066 

Hours   by  Appt. 
I'- 

Nlame     Mr  Lutz  Date  6-1-42 

\ddress     220  So  St  Andrews  PI  Los  Angeles,  Calif. 

89543 
75^—6-1-42. 

d.  T.  Hy  Nitro  Glycerine  gr  1/150 

No  30 

Sig. — Dissolve   one   tablet   under   tongue    for   heart   pain 
[Crest]  M  H  Rosenfeld  M.D. 

********* 

I 

[Endorsed]  :  Case  No.  3930.  New  England  vs.  Lutz. 
'f>lf's  Exhibit  No.  7.  Date  3/23/45.  No.  7  Identification. 
Mo.  7  in  Evidence.  Clerk,  U.  S.  District  Court,  Sou. 
:Dist.  of  Calif.    P.  D.  Hooser,  Deputy  Clerk. 
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Cedars  of  Lebanon  Hospital 
Los  Angeles,  California. 

You  Are  Hereby  Authorized  to  exhibit  to  bearer  hereof 
hospital  charts  and  records  with  reference  to  Abe  Lutz, 
deceased. 

This  patient  was  admitted  on  or  about  May  15,  1944. 
Reference    is   made   to   hospital   chart   number    A    1066. 

Very  truly  yours, 

M  H  Rosenfeld 

Maurice    H.    Rosenfeld,    M.  D. 


I 

[Endorsed]  :    Case  No.  3930.     New  England  vs.  Lutz. 
Plf's  Exhibit  No.  10.    Date  3/23/45.    No.  10  Identifica- 
tion.    Date  3/23/45.     No.  10  in  Evidence.     Clerk,  U.  S. 
District  Court,  Sou.  Dist.  of  Calif.    P.  D.  Hooser,  Deputy , 
Clerk.  ' 
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This  will  authorize  you  to  furnish  the  bearer  who  rep- 
esents  The  Equitable  Life  Assurance  Society  of  the 
Jnited  States  with  any  and  all  information  you  may  have 
:oncerning  the  medical  history,  illness  and  treatments  of 
\be  Lutz,  deceased. 

Harry  Lutz 
Name 

1012  So  Highland  Ave  Los  Angeles  Calif 
Address 

Son 

Relationship 

Dated     June  7  1944 
[Written]:    MR  , 

BC  746-43-1 


[Endorsed] :  Case  No.  3930.  New  England  vs.  Lutz. 
Plfs  Exhibit  No.  11.  Date  3/23/45.  No.  11  Identifica- 
:ion.  Date  3/23/45.  No.  11  in  Evidence.  Clerk,  U.  S. 
District  Court,  Sou.  Dist.  of  Calif.  P.  D.  Hooser,  Deputy 
:ierk. 
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[PLAINTIFF'S  EXHIBIT  NO.  20] 


This  will  authorize  you  to  furnish  the  bearer  who  rep-' 
resents  New  England  Mutual  Life  Insurance  Co.  of  Bos- 
ton, Mass.  with  any  and  all  information  you  may  have 
concerning  the  medical  history,  illness  and  treatments  of 
Abe  Lutz,  deceased. 

Harry  Lutz 

Name 

1012  S.  Highland, 

Address 
Los  Angeles,  Calif. 

Son 

Relationship 


1 


Date     June 
BC  746-43-1 


,  1944 


[Endorsed]  :  Case  No.  3930.  New  England  vs.  Lutz. 
Plf's  Exhibit  No.  20.  Date  3/26/45.  No.  20  Identifica- 
tion. Date  3/26/45.  No.  20  in  Evidence.  Clerk,  U.  S. 
District  Court,  Sou.  Dist.  of  Calif.  P.  D.  Hooser,  Deputy 
Clerk. 
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AOh 


FTLirD 


MABSU945    ' 
a>MrNt'  L  surra,  caak 


Unlcn  n«ht  to  chingc  Bcnc&iirr  U  roctvid,  *  rtlcuc  of  iSe  mtcmi  of  any  Xllnor 
Benefvciarr.  umkt  »n  oriWr  of  coun  W  •  1««»"T  >rpoi"'«J  CuarJun.  ma»  bt  re- 


r  loan  < 


BctteA 


If  the  Automatic  Prtmium  L- 
.»i(nin.nt.. 

Thii  Arri'^ 


quircj  before  an»  chanrc.  lurrcnjer,  c 

If  the  rt«n:um  if  paid  on  dale  ArrUation  it  sifnedu  the  Pollor  «"»  iMually  beat 
that  dale.     It  a  different  date  la  de»tei  indicate  it  cicarlr  m  the  Application. 

Provision  is  selected,  a  Request,  which  tnchadca 
lit  he  iled  in  duplicate  w«h  the  Coinpanr  hclore  a  roiicy  can  Wuaued. 
ion  IS  the  propertv  of  the  Compinv.  Co  whom  .1  n\u«  he  returned 
cal  Examination  is  made  and  the  Application  c\iinpIricJ-     It  must  not 
he  withdrawn  or  destroYcd. 

A  Qiacatioonaire  tju  Aviacioa  must  be  aent  to  the  Home  Office  if  the  Proposed 
Insured  intends  to  fly  >s  a  passenger  mote  than  fi»-e  hours  durint  the  next  twelve 
months,  or  If  he  has  made  more  than  six  fli(hts  in  anv  rear  with  »  maitimum 
of  twelve  hours'  duration,  cr  if  he  has  ever  made  more  than  twcnrv  ti-jihts  with 
a  tnaximum  of  forty  hours'  duration;  or  if  he  has  ever  piloted  a  plane  o» 
seriousU  considered  leamint  to  do  so;  or  if  he  is  a^>ocialed  wuh  a  company 
manufacTuriog  ot  operating  aircraft;  or  if  he  is  an  officer  of  the  Armyi  Na\-y, 
ot  the  Marine  Corps.    A  aighi  U  one  take-^^S  and  landing. 


^U.P^ 


Name, 

Amount.  <  J3  C>00  ^Jtn. 


HAYS  *  teSACS^ 
0«iMnl  Afofl^ 
Sthrard*  ft  WQdcr  BoihUac  '.tS 
609  S«.  Grand  Atiom,  LOS  ^QBlX^rAI. 


tX3     NOT     WRITC     ASOVfi 


use  BLACK  INK 
WRITE   LEGIBLY 

';zy~^T.:L':^y-iT.'^^'T".'-^.'-i  The  First  Mutual  Life  Insurance  Company  Chartered  in  America  C 
)  Part  1  —  Application  to  the  New  England  Mutual  life  Insurance  C 
;  For  Insurance  on  the  Life  of  /l  lD€.         U.U.  [^  _ - 


3  TaVbooiavd  *ti«T*  i 
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iufch**e  paid-up 


22  N<>iif<vlelt«r«  ProvtaSon  to  be  appficij 
~  lilura  t(i  p«;  premluMa 


udinc  Pi 


It  ia  Hereby  Agreed  that  this  Application, 
hat  acceptance  of  a  Policy  shall 

_•  arrli'd'or  shall  not  take  «(Ie. 

the  Propped  Insured  is  in  gocJ  health;  provided 
Poiicy.  If.  however,  the  br-t  premium  U  paid  will 
the  Conditional  Receipt.  ^  -.    ^ 

/y    dsyou")!^- 


ctifT  *^  wSk-h  *hall  be 


24  $- 


p«td  \acot  t«_ 


Stgncil  irt  my  presence  th:« 
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nofcJ  bv  the  Company  unJer  *Addi::or3  and  Amer.imencs",  and  that  the 

and  until  ihB  ArpIicacK»n  ia  apprv^vci  by  the  0>mpany  at  u*  Home  Oti^ce  and  the  hr«  premivm  «  paid  while 

bsequer.i  piemiums  shail  be  due  and  &ub»equ«:nc  policY  Y<»»  fc^'n  as  »hown  on  the  fcr«  p»«c  of  the 

iih  tha  Apphcatk-n.  and  it  is  ao  «ated  in  answer  to  Question  24.  the  insuryce  shalt  take  effect  as  stipulated  in 

_ Proposed  Iruurrd. 


»h% 


Jh^-^:^., 


April. 


t  for  I 


r  requimj  if  ^HHiwd  InwreJ  sliJ  Apr*-;ia*  i-'f  1" 
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USE  BLACK  INK 
WRITE  LEGIBLY 


LOS  AN0BLE8.  CAL. 
H  ft  B 
The  MwBcal  Bnmiacc  miut  ofatala,  uul  liucn  la  hia  own  budinki^,  an  explicit  aamr  lo  «tcit  qucMloB. 
If  *pm€»  loMtfliclcaC,  nut  «<mricii«l  dMiUb  nadcr  ()m»Hfla  44,  or  M^  by  iMnr  aad  m  mm*  omIot  Quodoo  44. 


Part  II -*- A^lication  to  the  New  England  Mutual  Life  Insurance 

I  f7    Wk«l  oMmt  Bi*Mlu<Ma  far  Uf«  ar  I 


ae    A  Haw  tmua  mtW  «(kt*  W>mA«  iMtal 
8  H««  naay  ■jtili  da  ra«  auad  Co  aoaka  ti 


',  Hava  yaai  flletad  er  do  yaa  faitaad  to  p(ia«  atrcrafcf 


auadc 


a«  MaaliiiMMLi 
>aa«  JifHait, 
•aUad,  asav 

(Stata  foUr) 


Iwaaraarllfaa 


29    Wbatnljia 


i.dl or  talari.,  haaa  TOO  had  alaeartUMheadr    DaKTtka  (aBr. 


Dua 


P*T«  or  ATTaca  " 


2? 


ft?^_ 


:^^ 


■75^ 


91     Haiaraaaiarralaad  V  - 


97   BatajaaararkadarkaaaiMpactadaduri^i 


92    la  Iha  laat  two  faara.  hav 
■acli  taa  jam  «»Hln 


9S    HaiaTaaarvauawadtRMa:  / 

(Ow  i«Mt  a«d»  «4) A  lBdl«aatloo>     -^^     B  " 


zz. 


•  a^^   y-'^/V-v^ 


/^a    tf-         /t^-^    -     W    *A*>^_ 


my  pretence 


19k-i: 


1  certifV  that  I  h«ve  read  my  «nswers  to  the  foregoing  quescio^^  that  they  are  true  and 
complete,  »nd  that  thry  are  correctly  recorded  1  exrreasly  waive  to  such  ewent  as  mny 
be  lawful,  on  behalf  of  myaelf  and  of  any  person  who  shall  have  or  claim  any  interest 
in  any  policy  iaaued  hereunder,  all  provuionsof  law  forbidding  any  physician  or  other 
penon  who  naa  attended  or  examined  me,  or  who  may  hereafter  attend  or  examine  me. 
from  disclosing  any  Icnowledgc  or  informuion  whU!h  he  thereby  acquired,  % 
tze  any  such  diadoaure. 


Chartered  1835 


...J 


Harry  T^ittz.  etc.  vs.  New  England,  etc. 
Plaintiff's  Exhibit  No.  27) 


407 


STLED 


k 


\  C  R.  TEST 

I  Cb«Rils«*s  Rtfpnrt 

>  Chl«f  Exafnltit-r 


R««ld«nce.  Travel 

Montlty 

n..-» 

S«*.r  Tolm-ce 

vi'- 

E.  K.  C. 

ik't-upaeiott 

AnvndtJBil  fhy*.  Slate'i 

\*i«rlon 

t:h««l«:«t  AiMlyvto 

Fitratly  uiaCorT 
bxatnlmitloa 

HuiUl 


*'^'^21  J945  M   ^At  <-  In  i 


■-^' 


f^fT  117284a 


t.  IL  JACUOM 

W43^ 


"^V 


^,«fi^ 


-^'/ 


-.    "••'■  .'pi  i.  ot'nci'i  -  T-.    .   'jr,aR.  .- 
DOCTOR  USBDt   -^V^  fiK      '        '^ 

u-t-^jo-x.  :•.  Vor-   is'?o  (;»t  aas) 

i;/T    of   S;^;.    ;"rar.c5  SCO    '15 

•       -SEND TO  POL'"' 
f^        RKNEFIT 


MotUnU  iVVKl.ul        taEDlCA^ 


Ofef^- 


^< 


_A 


^ 


O^' 


HoUI<S  ii»V.  Rep.>rl 

Bold  for  ReiB>ur«ac« 
M.\ILTC>DVV      ''^\-' 
Msil  Sutv  tn  Rrlsu..' 
MtMHAcatton  L«tt«T 
Spacial  L«trKr 
ZacSamtnttt  be  MoUol 


im  fc  ■■to.  ».^ay»  Miff. 

p»i»s>»M  y 


DO  NOT  HOLD  FOB  INSr. 


REINSLRA.NH 


Retained.     $_ 
Rctnaurad,  S_ 


SPECI.4L  CL.VSS  :    Ina 

W.  P.. 


REJNSL'R.V.NCE  DECISION 


HOME  OFFICII  DKCISIUN 


'\-> 


I 
P        ^ 


-> 


'vs  C 


.Q^^ 


s.t. 


HAWUN 
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0AT<  M.   I.    B.    iNroMMATION 


See  U.  I.  B«  on  other  work  sheet 


NOVbO  1942 


lie  *  f'^l  ii;a  ^ 


RECORD  OF  POLICIES  ISSUED 


YBAM    j  NuMacn 


ReiNSURANCe 


U/ajJ*/^  Ohen*sr-s  f\!^j>cni-<:jbh,Mj. 


I 

i 

TOTAL  IK  PORC*.         «                                          | 

^' 
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MAR  2  1  1345 


Ck^ 


When  compleccd,  «iv»  to  the  Agmt  or  iruumif  Prampllvio  the  Ccnenl  Agent. 
ulScicni,  eoter  additional  dttaUi  under  Quesnoa  71  or  fomrd  bv  letter  and  to  uate  under  QueMion 


Repon  of  Medical  Examiner 


la  lectrf  to  Home  Ottrir. 


71     0KUL  IMfWU«ATION< 


^■^^\ 


^\- 


'    -  ^^ 


I       ^' 


7 /  -**  x/,i.  <  ''^i.      Lii,, 


-^yf-^<^.     '  T^'A^     '■-    - '' -- -^-*^    /^l*/" -^i^-u.'j 


yt  i^- 


-  -"^^"^  "/"^-/""t:^-  x>^.=-*.u<..^   -^*.^W-4 


<'-*<^t^  -tw/c 


3^^~^r~Z~S" 


/  fj  .  iL  d»y  of 


!9  ^  . 


V      ^./v 


■>^.., 


.7i      -iL-      t*/c 

MniKsi  Excmlncr 


*NOTEi  Microscopic  analysis  by  our  Chemist  is  required  when  the  insurance  applied  for.  or  togechcr  with  that  in 
fotc«  in  thi>  Company,  exceeds  $30,000;  when  the  Proposed  Insured  has  passed  his  sixtieth  birthday  or  is  twentv-6ve  per  cent 
or  more  over  normal  weight.    The  specific  gravity  of  the  ipecimen  must  be  1.015  or  higher. 


Chemise 


In  accordance  with  these  requiremeno,  a  specimen  h.TS  been  transmitted  to 


because  of 


liitlfKii  Ajjcnt. 
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[Written]:    Plaintiff's  PLx.  3  for  Iden  RMK 
[Stamped]  :   Medical  Department  Nov.  24,  1942 

,      [Stamped]:    Nov  23  2  54  PM   1942  Control  Dept. 

It.  g.  m. 
new  england  mutual  life  insurance 

COMPANY 

of   Boston,   Massachusetts 

MEDICAL  DEPARTMENT 
REPORT  OF  URINARY  ANALYSIS 

Passed  by     Abe  Lutz 
Iln  presence  of     Dr.  John  M.  Waste 
Date  passed     11-16-42 

'   Reason  for  analysis     Age  and  History  of  Blood  Sugar 
^Specific  Gravity     1023         Color    .    .     .    straw 
[Urea  (per  cent)         2.Z%     Reaction     .     .     acid 

(Omit  if  Sp.  Gr.  less  than  1.015) 
;Diacetic  Acid     .     none         Bile  Pigments    none 
Albumin    .    .     .    none         (Quantitative  (l^er  cent) 

I^Sugar    ....    none  (Quantitative  (per  cent) 

^Sediment:    (Omit  if  Sp.  Gr.  less  than  1.015) 

(1)  Crystalline     very  few  calcium  oxalate 

(2)  Casts     none  found 

(3)  Other  organized  elements 

1  pus  cell  per  10  Standard  Fields 

Remarks : 

[Stamped]  :    Medical  Director  Nov  24   1942     Under- 
writing Dept.  Nov  27  1942  M.  H.  Jackson 
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Examined  at  11-18-42  for  Hays  and  Bradstreet  Agency 
Date  2:00  P.M.  19 

Signed  M  E  Bettin  MD 

Chemist. 

[Endorsed]  :    Filed  Mar.  21.  1945.    Edmund  L.  Smith, 
Qerk;  by  ,  Deputy  Clerk. 

[Written] :  Plaintiff's  Ex.  4  for  Iden  RMK 

[Stamped]  :  Medical  Department  Nov  27  1942 

[Stamped]  :  Nov  27  9  22>  AM   1942  Control  Dept. 

[Stamped]  :  Dec  1  1942  M.  A.  L. 

[Crest] 

THE   EQUITABLE  LIFE  ASSURANCE  SOCIETY 
of  the  United  States 

393  Seventh  Avenue,  New  York 
Thomas  I.  Parkinson,  President 

Medical   Department  i 

R.  M.  Daley,  M.  D.,  Medical  Director 

E.  W.  Beckvvith,  M.  D.  W.  A.  Smith,  M.  D. 
P.  G.  Denker,  M.  D.  B.  C.  Syverson,  M.  D. 
O.  W.  King,  M.  D.                 H.  E.  Ungerleider,  M.  D. 

F.  W.  McSorley,  M.  D. 
Assistant  Medical  Directors       Assistant  Medical  Directors 

November  25,  1942 

The  Medical  Director 

New  England  Mutual  Life  Insurance  Company 

Boston,  Massachusetts 
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Re:    Abe  Lutz 

born  April  15,  1878 

My  dear  Doctor: 

This  is  in  reply  to  your  wire  of  November  19th  asking 
us  to  forward  you  photostats  of  our  papers,  has  been 
referred  to  this  Department  to  furnish  you  with  par- 
ticulars of  our  file. 

We  regret  that  we  are  unable  to  comply  with  your  re- 
quest to  send  photostats  inasmuch  as  it  is  not  the  So- 
ciety's practice  to  submit  copies  of  our  papers  to  other 
companies  on  this  type  of  case. 

Mr.  Lutz  applied  September  4,  1942  for  $5,000  Ordi- 
nary Life  without  features,  in  favor  of  the  Hebrew  Free 
Loan  Society  of  Los  Angeles,  Calif.,  and  an  additional 
if 5,000  Ordinary  Life  without  features  on  the  owner  form, 
with  his  son,  Harry  Lutz  as  owner  and  beneficiary. 

He  was  examined  the  same  day  and  at  that  time  our 
examiner  reported:  "Height  5  ft.  8j/^  inches,  by  measure- 
ment, weight  180  pounds,  by  scale.  Since  April  1942  ap- 
plicant has  taken  a  three  months'  vacation  and  has  been 
traveling.  He  has  reduced  about  15  pounds.  He  appears 
n  good  condition.  He  has  consulted  Dr.  Maurice  Rosen- 
(ield  and  Dr.  Henry  Lisner  and  had  a  blood  sugar  test 
nade;  this  was  said  to  be  good." 

A  specimen  of  urine  analysed  at  our  Home  Office  Sep- 
tember 8th  showed  specific  gravity  1.020,  a  few  squamous 
eells  and  a  moderate  number  of  uric  acid  crystals. 

Dr.  Lisner  forwarded  us  a  certificate  on  September  3d 
ttating  that  on  August  11,  1942  the  blood  sugar  test 
howed  111  mgm.  per  100  c.c. 
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On  October  21,  1942  a  review  was  completed  and  our 
examiner  reported:  "Between  June  1942  and  September 
1942,  the  applicant  took  a  trip  with  his  family  and  drove 
his  automobile.  He  gradually  lost  15  pounds  probably 
due  to  less  eating  and  more  exercise.  He  had  been  fat 
and  soft  and  weighed  195  pounds.  He  has  improved  his 
health  and  looks  good." 

for:    The  Medical  Director 

New  England  Mutual  Life  Ins.  Co. 
re;:   Abe  Lutz 

A  blood  sugar  test  was  made  October  21st  and  analysed 
at  our  Home  Office  October  23d.  The  results  of  this  test 
are  revealed  in  our  report  of  November  9,  1942. 

We  approved  at  standard  rates  as  applied  for  as  a  limit. 

Our  agency  asked  us  if  we  would  be  willing  to  consider 
an  additional  $20,000  Ordinary  Life,  but  we  refused  in- 
as  much  as  we  did  not  feel  justified  in  increasing  our 
liability  on  this  risk. 

Very  truly  yours, 

Robert  M.  Daley,  M.D., 
tr;sa  Medical  Director     R 

[Endorsed]  :  Case  No.  3930.  New  England  vs.  Lutz. 
Plf's  Exhibit  No.  27.  Date  3/28/45.  No.  27  in  Evidence. 
Clerk.  U.  S.  District  Court,  Sou.  Dist  of  Calif.  P.  D. 
Hooser,  Deputy  Clerk. 
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I  PLAINTIFF'S  EXHIBIT  NO.  29] 
New  England  Mutual  Life  Insurance  Company 


Boston,    MoMMdchuiicl'fB 


GENERAL  AGENCY  CONTRACT 


THIS  AGREEMENT,  made  and  entered  into  at  Boston.  Massachuaetts.  this  Tw«nty-«ighth        d«y  of 

Jun«,  1930  by  and  between  NEW  ENGLAND  MUTUAL  LIFE  INSURANCE  COMPANY 

of  the  City  of  Boston  and  Commonwealth  of  Massacliusctts,  of  the  first  part,  and    Rolla   R.    K&ya,    St., 

Rolla  R.   Hays,    Jr.,    and   Raymond  H.    Bradrtreet,    of  Loo  Angeles,    California,    doing 
tuBiness   under  the   firm  name  of  Hays   and  Bradstreet, 

of  the  second  part, 

WITNESSETH,  that  the  party  of  the  first  part  hereby  appoints  the  party  of  the  tecond  part  itj  General  Agents 
for    the  Counties  of: 

San  Luie  Obiapo,  Santa  Barbara,  Ventura,  Los  Angeles,  Orange. 
San  Diego,  San  Bernardino,  Riverside  and  Imperial  in  the  State  of  California, 

subject  to  the  right  of  the  Company  to  change  the  territorial  lines  specified,  to  appoint  other  agents  in  said 
territory  or  to  discontinue  doirig  business  in  aU  or  any  part  thereof. 

Section  1.  The  said  General  Agentjagreef  to  devote  fi«"entire  time  exclusively  to  the  service  of  said 
Company,  and  neither  directly  nor  indirectly  to  operate  for  any  other  Life  Insurance  Company,  or  enga^je  in 
any  other  business  or  occupation;  and  that  fhey  will  honestly  and  faithfully  perform  the  duties  of  General 
Agentf  and  conform  to  the  rules  of  said  Company,  and  the  instructions  and  directions  of  its  officers  concerning 
its  General  Agencies  and  the  method  of  conducting  business,  which  ape  now  in  force  or  which  may  hereafter 
be  given  or  adopted. 

StxiioN  -J.  Till-  sHiM  (Ji-nersl  -Xtrf-nfc  k<  hcivJi^'  riiitliori/"-"!  \n  procure  applications  for  Life  Insurance 
Policies  and  Annuities  and  to  forward  the  same  to  the  Home  (Mce  of  the  Company  for  consideration;  to  deliver 
policies,  premium  receipts,  premium  notes  and  interest  receipts  upon  the  payment  of  the  amount  named 
therein,  when  tiie  terms  and  conditions  governing  such  delivery  have  been  compUed  with;  and  to  employ  agents. 
The  said  General  Agents  shall  be  responsible  to  the  said  Company  for  all  moneys,  notes,  recei^taand  policies 
collected  by  or  i>assing  through  the  hands  of  any  and  all  agents  or  any  other  person  employed  by.fcim;  and  agree* 
to  hold  the  Company  harmless  from  and  against  any  and  all  claims  of  all  agents  and  persona  employed  by 
and  such  agents  shall  have  no  claim  whatsoever  against  said  Company  for  commissions  or  otherwise. 

Section  3.  The  said  General  Agentsshall  keep  complete  and  accurate  records  of  ail  transactions,  and 
shall  enter  all  receipts  and  disbursements  on  the  day  of  paymect,  in  the  cash-book  provided  by  the  Company; 
and  shall  keep  all  funds  received  or  collected  for  or  on  account  of  said  Company  separate  and  distinct  from 
personal  or  other  funds,  and  deposited  in  such  bank  or  trust  company  as  shall  be  designated  by  tlie  said 
Company,  to  hIPcredit  as  Gener.\l  Aoents-of  the  New  England  Mutual  Likk  Insukance  Company; 
and  shall  not  use  such  funds  for  any  personal  or  other  purpwse  whatsoever,  but  shall  hold  the  same  in  trust  for 
said  Company,  to  be  reported  upon  and  trunsiiiitted  to  said  Company  in  accordance  with  its  rules  and 
instructions. 

Section  4.  The  said  General  Agents  ••  not  authorized  to  make,  alter  or  discharge  contracts,  waive 
forfeitures,  or  incur  any  liabiUty  on  behalf  of  or  against  said  Company  in  any  case  whatsoever. 

Section  5.  The  said  General  Agent,-;  shall  keep  d<i>ositcd  with  tlic  Ci)iiip;iiiy  a  Mai^f.^(  lory  l.<-ud  of  u 
Guan.nly  Company  s.l.tlcd  l>y  the  party  of  the  first  jwrt,  f<.r  Hit-  failliful  iMrforiiiaucc  of  all  duties  pc-rtaining 
to  the  Agency. 

Section  6.  All  books,  retord.s,  rcK'stcrs,  documents  and  pap<TS,  also  office  furniture  and  (ixlurcs,  are 
and  shall  be  the  property  of  the  Company,  and  shall  at  all  times  1m-  subject  to  the  use  and  control  of  its 
oflittrs  or  other  representatives,  and,  in  the  event  of  the  termination  of  the  Agency  fn>m  any  cause  whatsoever, 
shall  U-  turiKtl  over  to  said  Company  or  its  authorized  agent,  on  demand. 

Section  7.  The  Coiiipany  will  make  available  surli  a  supply  of  canvassiuj;  and  advertising  documents, 
stationery.  l>ooks.  records  and  blanks  as  it  may  dccrii  lufcssary  to  conduct  properly  the  busin.ss  of  the  .\gcM<y. 

Section  8.  The  said  General  .\gcnts  .shall  not,  nor  shall  any  at'<i>l  or  other  imtsou  in  btit  employ,  be 
|Krtnillc<l  lo  print,  pulilisli  or  distriliuU-  any  advertisement.  cir(  ular,  statttnriil  or  >>llier  d<Kuni(nt  rclalinn  lo 
the  business  <ir  slalidinj,'  of  IIk-  saiil  Conifi.iny.  or  any  olhrr  Life  Insuniiu*  CoinpHny.  unless  llie  s.iine  sliiill  h.ive 
Imhu  pnviously  cNaniinetl.  approved  ami  aullioriwsl  in  wrilinn  by  un  odicsr  of  tin-  i'oitipany. 


I 
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Skction  0.  Sul.jpct  to  tlie  provisions  of  this  Agreement,  the  said  Company  hereby  agrees  to  pay  or 
*"**  ^^  ^li^*"*"'  '^•"'*  °°  poKcies  placed  hereunder,  on  first  year  premiums  actually  collected  and 
remitted  byXiM  a  commission,  as  follows: 

On  Life  Poucies,  continuous  annual  premium  paymenta        .  55% 

On  Life  Poucies  of  SO  or  more  limited  premium  payment*        .  55% 

On  Life  Polk  ieb  of  19  to  20  limited  premium  payments,  both  inclusive  50% 

On  Life  PoLicira  of  15  to  18  limited  premium  payments,  both  inclusive 40% 

On  Life  Poucies  of  10  to  14  limited  premium  payments,  both  inclusive  30% 

On  Life  Poucieb  of  5  to  9  limited  premium  payments,  both  inclusive  80% 

On  Life  Policies,  single  premium  payment  5% 

On  New  Englander  1-8-3  Life  Policies   .  «0% 

On  New  Engl-^nder  Family  Income  Policies 50% 

On  ExDOWMENTs  of  30  years  and  over,  annual  premium  payments 50% 

On  ENDowMiiNTs  of  iO  to  i9  years,  annual  premium  payments,  both  inclusive  .      .      40% 

On  Endowments  of  15  to  19  years,  annual  preraiiim  payments,  both  inclusive      ....     S0% 
On  Endowments  of  10  to  14  years,  annual  premium  payments,  both  inclusive  .     20% 

On  Endowments  of  SO  or  more  years,  20  limited  premium  payments 40% 

On  EfTOOWMENTS  of  25  or  more  years,  15  fimited  premium  payments 85% 

On  Endowments  of  20  or  more  years,  10  limited  premium  payments 20% 

On  Endowments  of  10  or  more  years,  single  premium  payment 5% 

On  Endowments  of  5  years,  single  premium  payment 2J% 

On  New  ENGLAjfDER  Retirement  Lncome  Policies  .    According  to  Endowment  Period 

On  5  AND  10-Yeak  Term  Poucies 30% 

On  SiNGLB  Premium  Annotties,  with  or  without  refund 3% 

On  Retirement  Annuities,  annual  premium  payments;  ages  50  or  under 22J% 

On  Retirement  Annuities,  annual  premium  payments;  ages  51-60  inclusive       ....      20% 

On  Retirement  Annuities,  annual  premium  payments;  ages  61  or  over 15% 

On  Life  and  Endowment  Policies  which  have  an  extra  premium  providing  a  deferred  annuity,  the 
first  commission  on  that  part  of  the  premium  providing  for  the  annuity  will  be  seven  and  one-half 
per  cent;  but  on  renewal  premiums  the  schedule  rate  as  per  Section  10  below  will  be  allowed  on 
the  combined  premium,  and  upon  the  e.xpiration  of  the  renewal  commission  period  the  rate  as  per 
Scolluu  11  will  lie  allowed  on  the  combined  premium. 
Special  rate  to  be  made  in  each  case  on  any  other  form  of  policy. 
Section  10.     Also  a  commission  of  seven  and  one-half  per  cent  on  the  first  to  tenth  rrnrw.iU,  lucluaive, 
on  policies  on  the  Life  and  Term  plans  and  on  Endowments  of  twenty  or  more  annual  premium  payments,  and 
five  per  cent  on  the  first  to  tenth  renewals,  indusive,  on  Endowments  of  less  than  twenty  annual  premium 
payments,  and  five  per  cent  on  the  first  to  ninth  renewals,  inclusive,  on  aimual  premium  Retirement  Annuities, 
placed  by  said  General  Agentj  when  actually  collected  and  remitted  by  {Md'to  the  said  Company. 

Section  11-A.    On  policies  placed  by  said  General  Agentshereunder  and  on  policies  which  may  be  transferred 

to  the  Agency,  \i\tor\  which  the  renewal  commissions  payable  under  the  provision  of  Section  10  hereof  have 

expired:  a  collection   commission  of  two  and   one-half  jjer  cent  will  be  allowed  as  compensation  upon 

premiums  on  Insurance  Policies  and  two  per  cent  upon  premiums  on  annual  premium  Retirement  Annuities, 

if  and  when  collected  at  the  request  of,  and  actually  remitted  by  S«  to,  the  Company,  but  not  otherwise. 

B.     On  policies  issued  through  and  now  in  force  at  the  Agency,  but  not  placed  by  said  General 

Agents  a  collection  comniission  of  two  and  one-half  per  cent  will  be  allowed  upon  premiums  of  issues  prior 

to  Januarj'  1,  1926  and  bearing  policy  numbers  below  No.  547,100,  and  a  collection  commission  of  one 

per  cent  upon  premiums  on  issues  subsequent   to  January   1,   1926  and    bearing    policy  numbers  above 

No.  647,100  and  upon  annual  premium  Retirement  Annuities,  if  and  when  collected  at  the  request  of,  and 

actually  remitted  Uy +n«i  In,  the  Compiiny,  Imt  \\<<\  dthorwisf. 

Section  12.     When  five  or  ten-year  Term  policies  are  cliaiiged  to  otiici-  fonn-  .ificr  two  years  from  tfu- 

date  of  isiue  or  renewal,  or  when  New  Englander  1-2-3  Life  policies  are  automatically  converted  or  arc  changed 

to  other  Life  or  Endowment  forms  after  one  year,  first  and  renewal  commissions  will  be  allowed  upon  premiums 

on  the  new  jxjlicy,  according  to  the  schedule  of  Sections  9  and  10  hereof;  but  if  such  change  is  made  during  the 

two-year  or  one-year  period  specified,  the  comniission  paid  on  the  first  premium  of  the  original  policy  will  be 

deducted  from  the  commission  payable  on  the  first  premium  on  the  new  p>olicy. 

Section  13.  No  <onimi.s.-.ions  will  be  pitid  or  allowed  for  the  collection  of  interest;  or  on  any  premium  for 
temporary  insurance;  or  on  any  prt-iuium  or  premium  note,  or  loan  note  deducted  by  the  Company  in  settlement 
of  any  cash.  |>aid-up  insurance  or  extended  insurance  value,  or  matured  endowment.  Xo  commission  will  be  paid 
on  aniouuLs  collected  for  ditfereiice  in  reserves  to  cliaiigs  any  I.ife  or  Eiulowraent  |M)licy  or  Annuity  cmilract 
after  the  end  of  the  first  policy  year. 

Section  14.  The  eominissions  named  in  Settioiis  9,  10,  11  and  1-2  shall  Ix-  in  full  for  all  services 
rendered  sJiid  (oiiipaiiy  as  tieneral  AncntJ.  No  extra  charges  shall  bt-  made  for  geiu-ral  or  .special  services, 
except  by  the  written  a^irefiiKiit  of  >ai,l  Conipany. 
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Section  15.  The  Company  wiU  pay  medical  examination  fees.  Taxes  and  licens.-  fe«  imposed  l>y  law  or 
ordinance  will  be  paid  by  the  Company  provided  the  amount  is  within  such  limiU  as  may  be  adopted  by  the 
Company.     All  bill*  for  the  same  muat  be  sent  to  the  Home  OflSce  for  approval. 

Section  16.  The  said  General  Agents  will  be  allowed  to  charge  in  Imaccounta  to  the  Company  the 
sum  of  .S««  Suppl««ntal  A^r««DOnt  dollars  per  month  for  the  paj-ment  of  office  rent  and  toward 

the  payment  of  clerk  hire,  telephone,  poata^.  exchange,  light,  heat.'  repairs  to  furniture  and  fixtures,  and  the 
cleanly  and  orderly  maintenance  of  the  Agency  Office.  No  other  expense  of  any  kind  or  nature  shall  be  charged 
to.  or  will  be  paid  or  allowed  by.  the  Company;  and  the  right  is  reserved  by  the  Company  to  change  »aid 
allowance  at  any  time. 

Section  17.  It  is  hereby  agreed  by  the  said  General  Agents  that  when  the  lease  of  the  Agency  Office 
is  made  or  held  in  taT^nam^uch  lease  will  be  transferred  and  assigned  to  the  Company  upon  demand.  ^^^.^..^  «^  dU^ 

Section  18.  It  is  expressly  agreed  between  the  parties  hereto^al^  iiWif!  '*'*^  General  AgenVJ^hall 
violate  any  of  the  conditions  of  this  Agreement,  or  shall  withhold  or  convert  to^,^  own  use  or  for  the  benefit 
of  others  any  moneys,  securities,  policies,  premium  loan  notes,  or  receipts  belonging  to  the  said  Company, 
thi.s  .\greement  and  any  ren^-wal  or  collection  commissions  and  all  claims  whatsoever  accruing  hereunder 
to  the  said  General  Agents  shall  become  forfeited  and  void,  and  said  Agency  ahall  at  once  become  terminated 
without  notice. 

Section  19.  The  Company  expressly  reserves  the  right  to  terminate  this  Agreement  at  any  time 
upon  giving  sixty  days'  notice  in  writing  of  its  intention  ■i^to^do^and  if  ^.J|he  cofditiMis  thereof  have 
been  faithfully  complied  with  by  the  said  General  AgentTi^USSf  lave  tM  same  right  upon  the  same 
notice,  but  not  otherwise. 

Section  20.  In  the  event  that  this  Agreement  shall  be  terminated  by  either  party  hereto  in 
accordance  with  the  provisions  of  Section  19  hereof,  or  in  case  of  the  death  of^e  said  General  Agents  while 
this  Agreement  is  in  full  force  with  its  conditions  unbroken  in  any  particular,  then  in  lieu  of  all  payment*, 
renewals  and  collection  commissions  stipulated  her^n,  and  in  full  settlement.  of^aUj:^^ms  heiynder^^tbCT|. ,  ^  ^()  ^  -j  ( 
will  be  paid  or  credited  to  said  General  Agfat^imXm^J^SrtpnaeutMiv^^nlAi^  of  the  then  unex|>ired 
renewals  referred  to  in  Section  10  a/ore8aid,'\r  commission  of  six  and  one-half  per  cent  on  renewal  premiums 
on  policies  on  the  Life  or  Term  plan  and  on  Endowments  of  twenty  or  more  annual  premium  payments,  and 
four  per  cent  on  Endwments  of  less  than  twenty  annual  premium  piayments  and  on  annual  premium  Retire- 
ment Annuities;  an<Ltfle  full  schedule  rate  of  commiasioo  on  firrt  year  premiums  which  may  become  due  after 
the  termination  of  the  agency  on  policies  written  before  such  termination;  such  commissions  being  payable  only 
if.  .1.-.  .inil  wlicii  s;iiJ  iirojiiiiiin^  sli.nll  hsve  been  paid  to  the  Company. 

Calculation  of  commissions  payable  under  this  section  will  l>e  made  quarterly,  and  a  certified  list 
of  policies  upon  the  premiums  of  which  commission  is  claimed  by  or  on  bdialf  of  the  General  Agents  or 
any  sub-agent  must  be  furnished  to  the  Company  at  the  termination  of  this  Agreement. 

Section  21.  The  Company  may  at  any  time  offset  against  commissioiw^  due  orp»yji>J&to  the 
General  Agentym^rTnisAgreement  any  indebtedness  due  or  to  become  due  from  bM^totTie  JaS9  Company; 
and  in  the  event  of  the  termination  of  this  Agreement  the  Company  is  authorized  to  pay  to  any  sub-agent 
any  commission  which  may  be  due,  or  which  may  thereafter  become  due,  from  the  General  Aaei^to  such 
sub-agent  and  to  deduct  such  payments  from  any  amount  due  the  said  General  Agenfcunder  This TVgreement ; 
but  nothing  herein  shall  be  construed  as  binding  the  Company  to  make  such  i>ayinents. 

Section  22.  Any  assignment  or  attempted  assignment  of  this  Agreement,  or  of  any  of  the  claims 
or  rights  accniing  hereunder  by  the  said  General  Agentf  shall  be  void  unless  assented  to  in  writing  by  the 
said  Company. 


This    Agreement    shall    take    effect    the      Firt*  day    of  Au^wt,  IflW 

IN    WITNESS    WHEREOF,    the    said    'New    England    Mutual    Lite    Insurance    Compant    has 
hereto    affixed    its    corporatename    and    seal    by     GEORGE  L.    HUKT,  it«        Vio«  President, 

and  the  .said  General  Agentrbas  hereunto  set  Ms  ban d^ and  sealsthe  day  and  year  (irst  above  written. 

NEW   KNGLANl)   MUTUAL  LIFE  INSURANCE  COMPANY, 

by         ^:^^-^Jd^^  ^'^y^r^-'^'^^^      'VlOB     President. 

u 

ieneral  .\gcnO  j 


&]mj^Q^JUj.y 
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fBenexai  Jl0ency  ©ontrort. 


New  England  Mutual 
Life  Insurance  Company 


Haya  and  Eradatre«t 

— .     .      r,  .       August  1,   18S8. 
f:rreetlve  Data  *• 
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l^laintiff"s  Exhibit  No.  29) 

THIS   SITPLEMENTARY   AGREEMENT,   mmde   and   entered   into    Uii»  T*"*/-*^^^*^        d«y  o( 

•J*^®'  19  '?  bv  and  bctmeen  the  NEW  ENGL.VND  MLTU\L  LIFE  INSURANCE  COMPANTf, 

of  the  City  of  Boston,  and  State  of  Massachusetts,  of  the  tint  part,  and     Hays    ajid    Br»d»tr«et, 

of  the  City  of  lo:    i.n£«>les,.  and  Sute  of    California  ,  General  Agents  , 

of  the  second  part,  which  is  hereby  made  a  part  of  and  annexed  to  an  Agreement  between  said  parties,  executed 

June    28,  193^  and  subjett  to  all  the  conditions,  covenants,  and  agreeroenU  therein  contained, 

WITNESSETH,  thut  said  Agreement  is  hereby  amended  by  adding  to  Section  9  thereof  the  following 
revised  schedule  of  rommivNion-.  which  shall  supersede  the  original  schedule  as  to  policies  submitted  after  the 
dale  of  this  Supplemcntiiry  Agreement. 

On  Life  1'oLiriK.s.  continuuus  unnuui  prt-iuium  payiiM:uls 55% 

On  LiFK  I'oLicjts  of  SO  or  more  limited  premium  payments 55% 

On  LiFt  I'oLK  I E»  of  19  lo  iO  limited  premium  payments,  both  inclusive 50*;"^ 

On  I.iFt  l*ou<  IKS  of  15  lo  18  limited  premium  payments,  both  inclusive 40% 

On  Life  PouciEs  of  10  to  14  limited  premium  payments,  both  inclusive S0% 

On  Life  I'outiEs  of  5  to  9  limited  premium  payments,  both  inclusive iO% 

On  Life  I'oucibs.  single  premium  payment 4% 

On  New  Exglandeh  l-i-3  Lifk  Folk  ib»         .  80% 

On  New  Esgl.\xder  Family  IstxjsiE  Pourics 50% 

On  Endowments  of  40  years  and  over,  annual  premium  payments 50% 

On  Endowments  of  38  and  39  years,  annual  premium  payments 49% 

On  E.VDOWMENTs  of  30  and  37  year*,  annual  premium  ptayments 48% 

On  Endowments  of  34  and  3.5  years  annual  premium  payments 47% 

On  Endowments  of  3i  and  33  years,  annual  premium  payments 46% 

On  Endowments  of  SO  and  31  years,  annual  premium  ptayments 45% 

On  Endowments  of  29  years,  annual  premium  payments 44% 

On  Eni>owment9  of  28  years,  annual  premium  payments 4."}% 

On  Ent)Owment9  of  27  years,  annual  premium  ptayments 42% 

On  Endowments  of  26  years,  annuaJ  premium  piayments 41% 

On  Endowments  of  25  years,  annual  premium  payments 48% 

On  Endowments  of  24  years,  annual  premium  ptayments 9©% 

On  Entkiwments  of  2S  years,  annual  premium  ptayments S8% 

On  Endowments  of  22  years,  annuaJ  premium  ptayments 37% 

On  Endowments  of  21  years,  annual  premium  payments 36% 

On  Endowments  of  20  years,  annual  premium  p>ayments 35% 

On  Endowments  of  19  years,  annual  premium  ptayments 34% 

On  Endowments  of  18  ycar«.  annual  premium  piaynvntg 33% 

On  Endowments  of  17  years,  annual  premium  pxayments 38% 

On  Ekdowme.nts  of  10  years,  annual  premium  ptayments  31% 

On  Endo^'Ments  of  15  years,  aimual  premium  payments SO'/Jj 

On  Endowments  of  14  years,  annual  premium  ptayments 88% 

On  Endowments  of  13  years,  annual  premium  ptayments 86% 

On  Endowments  of  12  years,  annual  premium  ptayments 84% 

On  Endowments  of  11  years,  annual  premium  ptayments 88% 

On  Endowments  of  10  years,  annual  premium  ptayments 80% 

On  Endowments  of  30  or  more  years,  20  limited  premium  payments 40% 

On  Endowments  of  25  or  more  years,  15  limited  premium  ptayments 35% 

On  Endowments  of  20  or  more  years,  10  limited  premium  ptayments 80%  . 

On  Endowments  of  10  or  more  years,  single  premium  ptayment 4% 

On  New  Englandeb  Retirement  I.ncome  Poucibs  ...         According  to  Endowment  Period 

On  McxTiPLE  Income  Pouaas According  to  Endowment  Period 

On  5  and  10-Yeab  Tebm  Pouoes 30% 

On  Single  Pbemil-m  An-ncities,  with  or  without  refund 2J% 

On  Retirement  A-vnctties,  annual  premium  ptayments;  ages  50  or  under 88|% 

On  Rbtirement  Annuities,  annual  premium  ptayments:  ages  51-00  inclusive 20% 

On  Retihement  A.vNL'iTiES,  annual  premium  ptayments;  ages  61  or  over 15% 

On  Life  and  Endowment  Policies  which  have  an  extra  premium  pro\-iding  a  deferred  annuity,  the  first 
commission  on  that  ptart  of  the  premium  providing  for  the  annuity  will  be  seven  and  one-half  pter  cent;  but 
on  renewal  premiums  the  schedule  rate  as  pier  Section  10  below  will  be  allowed  on  the  combined  pre- 
mium, and  upton  the  expiration  of  ihc  renewal  coniniissiori  pteriod  the  rate  as  pter  Section  11  will  be  allowed 
on  the  combined  premium. 
Sptecial  rate  to  be  made  in  each  case  on  any  other  form  of  ptolicy. 

IN  WITN'ESS  WHEREOF,  the  said  New  England  Mltl'al  Life  Insurance  CoMP.efT  has  hereto  affixed 
its  Corporate  name  and   seal   by     GEOPGE  L.    HUI-T,  its      Vic  e  President,   and  the   said   parties 

of  the  second  ptart  havehertunto  set    their  hands    and  seal  the  day  and  year  first  above  written. 

NEW  ENGLAJ^  MITUAL  LIE*:  INSURANCE  COMPAN'Y'. 

By         ^^..-"^yO^       %^^''\y^T^-'^^^^^  "io«  President. 


..       /.      c     ^-         ■    ^ 


^'-^—  '— ^*-       '  >■  _  •-  General  Agent 


i . 
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Chi*   §FUtJt>l«m«ntary   Agreement,   made  and  entered  into  this       3r^ 
day   of  January  le   45        by    and   between   ihe    NEW    ENGI.A.ND    MUTUAL 

LIFE    INSURANCE   COMPANY,   of  the   City   of   Boston,   and   Slate   of  Massachusetts,  of  the   Orst 

part,  and      -2ay6  L  Bradstroet-  of  the  city  of       1^6  Angeles 

and  State  of  Califomia  ,   General  Agent       ,  for         Southern 

California  of  the   second  part,  which  is 

hereby     made     a     part    of    and     annexed     to     an     agreement     betv.een     said     parties,     executed 

June    26,  19     38       and  subject  to  all  the  conditions,  covenants,  and  agreements 

therein  contained, 

yVitnraaeth.  ihaij      The   said  General  Agents  will   be   allowed  and  are   hereby 
authorized  to  charge    for  expenses    stipulated   in  and   subject  to  the   provisions   of 
Section  16  ten  per  cent    (lOf^)  of  tl.e   first-^.-ear  premiums   collected  and   renitted  in 
their  accounts   on  life  and  endov.T.ort   policies    of  ten  or  nore   annual   preniun  pay- 
ments and  upon  policies  en  the   five-year  and  ten-year  terr    plan  emd  on  the  difference 
between  the  prenitan  on  the   life  a:  d  endovmsnt  policies  and  the  preniun  on  the  five- 
or  ten-year  terr.  policies  when   such  terni  policies   are   converted,    irrespective   of 
year  of  conversion,    and  on  the   difference  between  the   tern  premum  and  the    life 
premiin  upon  conversion  of  Nev<  Znjlander  policies,    irrespective  of  j-oar  of  conver- 
sion,   subject   to   the  conditions   hereinafter  laentioned. 

ViTien  policies  are   issued  and  placed  on  the  Special  Class  basis^     -.vhether  retained 
or  r«-insured,   the   total    expense   allowance  i^.ioh  the  Conpany  will  hereafter  pay 
to  the  General  Agents-.vill  be  1^^  on  first-j-ear  praniuras   collected.       'ffhen  all   or 
part  of  policies   issued  and  placed  at  standard   rates   are   re-insured,    the  total 
expense   allowance  v;hich  the   Conpany  will   hereafter  pay  to  the   General  Agents  will 
bo   10>  on  first-^'ear  preniums   collected  on  the   following   classes: 

a.     The  amount   issued,    but  not   in  excess   of  the  Conpany's  retention  linit, 
when  the   Cccipany  does   not   restrict   the  anoitnt  which  it   is  willing  to 
retain  to   less   than  its   retention  linit. 
b#     The   anount   retaired  by  the   Cccpany  when  the  Company   restricts   the 

anount  which  it   is  willing  to   retain  to   less   than  its    retention  limit. 
c»      The   amount   issued,   but  not   in  excess   of  ClO,000,    when  the   anount   is 
entirely  re-insured  and  the  Company  carries  no  insurance  on  the   life. 
lie   expense   allowance   en  risks    involvinj;   ro-in=ui-a."CG   or  Special   Class   business  will 
be  paid,    exccp-c  as  provided  above. 
^^^  i^°l§\MWWiik^AU%t\6^^  &^(!fBJ^^'NroTt?i£-LiFE  insurance  company 

has    hereto    affixed    its    Corporate    name    and    seal    by 

-George   L.  Hunt-  us       Vice   President, 

and   the    said  partissof   the  second  part    have   hereunto    set      their  hands      and   seals      the   day 
and  year  first  above   written 


NEW    ENGLAN 


I  Endorsed];  Case  Xo.  3930.  Xew  England  vs.  Liitz. 
Plf  s  Exhibit  No.  29.  Date  3/29/45.  No.  29  in  Evidence. 
Clerk,  U.  S.  District  Court,  Sou.  Dist  of  Calif.  P.  D. 
Hooser.  Deputy  Clerk. 
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B^partm^nt  of  H^altli 


CITY  OF  LOS  ANGELES 


DIVISION  OF  VITAL  STATISTICS 


CERTIFIED  COPY  OF  LOCAL  RECORD 


trijlS  \i  to  Ccrtifp  that  the  attached  is  a  full,  true,  and  correct  copy 


of  the  certificate  of^ 


^-^ 


tthpa 


—7- 

which  is  on  file  in  this  office,  and  of  \4lrfch  I  am  the  legal  custodian. 
Sn  Cegtimonp  Wjereof  witness  my  hand  and  seal;?>f  office,  at  Los  Angeles. 

California,  this L____day  of X^"^^" '  1^— 

/ 


Fee  $1.00 


PAID 


lu^V^UJft^s.O 


rx  i 


By. 


Retfirftrar  c/  Vital  Statistics 


! 


.**-    f 


No.. 


Deputy  Registrar 

297261 
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Abe     Lutz 


tBO%   ..>..^. .  lu  ^^857 


I.  h.«CtOf  Ol«T«    !••  con 

1        ,11  eilTO*  TOWl 

I     ,ci  «•••  or  NoiriTii.  01  i>i> 

I      1012  30."' 


AnpftT  Wg Is.  UiuAi.  R(tto[NC(  or  DtcCASCD 

_J    .».iT»T,  CalirnmlA 

(,  Co..-.  Loa  AngfllflB- 


ci  eiTToi  •o•^_LtX)a  Anpftl  H^ 

■>  5.. .xc  1.012  ■Jo.Highland  Ave. 

20.  0«rtorOtATH   iio»TN___lMjt 


22.  CORONER  S  CERTIFICATE 

I    MlHtO    Cl«l>«>.    TMT    I    MCil  *% 


Cstrk,  U.  S.  DiZtnj^t  L 


«:-lW-..  C-oputy  U.t^.-'K^ 


W«tTH>ST*T£&C  -  •    H  W^E*ta 

FOR  THE  N.N  if  i  ^.ifcurr 

1945 


PAUL  P.  OBRIEN: 

CLERK 


New  England  Mutual  Life  Ins.  Co.,  etc.         421 

[DEFENDANTS'  EXHIBIT  D] 

'"  [Written]  :    Defts'  Ex  1   for  Ideii.     RMK     Ex  4  for 
Iden. 

November  16,  1942 

Mr.  Doane  Arnold 

Manager.  Underwriting  Department 

New  England  Mutual  Life  Insurance  Company 

501  Boylston  Street 

Boston,  Massachusetts 

Re:    Abe  Lutz 

Dear   Doane : — 

Mr.  Stanley  Leeds,  a  full  time  representative  of  the 
Equitable,  has  recently  written  some  insurance  on  the  life 
•of  the  above  Abe  Lutz  on  which  they  issued  their  policy 
inumber  11568673. 

Part  of  this  business  is  going  to  be  given  to  the  New 
England  Mutual,  and  as  I  understand  it,  there  is  some 
history,  and  as  a  consequence  the  local  office  of  the  Equi- 
table wired  their  Home  Office  to  turn  all  papers  over  to 
the  New  England  Mutual,  and  in  a  wire  just  received  the 
Equitable  stated  they  would  be  glad  to  do  so,  but  would 
prefer  that  our  Home  Office  make  this  request  of  the 
Home  Office  of  the  Equitable.  Would  you,  therefore,  be 
kind  enough  to  get  in  touch  with  them  for  the  necessary 
papers,  and  in  the  meantime  we  shall  hope  to  forward  an 
examination  on  our  blank  completed  by  their  chief  ex- 
aminer here,  Dr.  Waste. 
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I  shall  appreciate  your  usual  courtesy  on  this,  Doane, 
as  it  would  seem  to  be  quite  a  decent  case,  and  we  hope, 
of  course,  to  get  as  much  as  possible  for  the  New  England 
Mutual. 

Yours  very  truly 

HAYS  &  BRADSTREET 
Harold  P.  Morgan 
HPMiLM  Ass't.  General  Agent 

[Endorsed]:  Filed  Mar.  21.  1945.  Edmund  L.  Smith, 
Clerk;  by  „ ,  Deputy  Clerk. 

[Written]  :  Defts'  &  Counter  Claimant's  Ex  2  for  Iden. 
3-2-45    W.  H.  Davis  Notary  Public 

Dr.  M.  H.  Rosenfeld 
Los  Angeles,  Cal. 

In  making  application  for  life  insurance  I  find  that  I 
am  unable  to  give  sufficiently  detailed  information  con- 
cerning my  past  medical  history  with  particular  reference 
to  Physical  Examination  &  Findings  One  Month  Ago  for 

(Fill  in  name  of  illness  or  injury) 
which  I  consulted  you  in 

May  I  ask  you  to  assist  me  by  answering  the  questions 
listed  below?  This  is  a  personal  request  from  me  and 
your  courtesy  will  be  appreciated.  Please  forward  your 
reply  in  the  enclosed  envelope  to  the  Medical  Director  of 
the  Equitable  Life  Assurance  Society. 
Very  truly  yours. 


Address 
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To  the  Physician  or  Hospital:  Please  detach  this  portion 
of  the  form  for  your  records. 

ABE  LUTZ 
To  the  Medical  Director 

The  Equitable  Life  Assurance  Society  of  the  United  States 
593  Seventh  Avenue 
^Vew  York,  N.  Y. 

At  the  request  of  Abe  Lutz  I  submit  the  following  in- 
formation regarding  the  illness  for  which  I  treated 
him  (her). 

Diagnosis:    

Brief  History  of  Illness:    (Please  give  dates) 


Nature  of  Treatment:    (Date  of  any  operations). 


Length  of  Treatment:    

Date  of  Discharge: 

Condition  When  Discharged:  

Result  of  Any  X-Ray  Study,  Laboratory  Work  or  Special 
Tests:     (Including   results   of   microscopic   examina- 
tion of  any  tissue  removed  by  operation) 
Blood   sugar   determination     115   Mill. 

Nature  of  Any  Other  Condition  for  Which  Patient  Has 
Consulted   Me :     

Date Signed M.  D. 

11-1603-LOS     AW 

[Endorsed]:    Filed  Mar.  21,  1945.    Edmund  L.  Smith, 
Clerk;  by  ,  Deputy  Clerk. 
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[Written]  :    Defendants'  Ex  3  for  Iden.    RMK. 

Boston,  Massachusetts  November  19,  1942 

EQUITABLE  LIFE  ASSURANCE  SOCIETY 
New  York,  N.  Y. 

WOULD     APPRECIATE     YOUR     FORWARDING 
COPIES  OF  PAPERS  ABE  LUTZ  BORN  15  APRIL 

1878. 

NEW  ENGLAND  MUTUAL  LIFE  INSURANCE 
COMPANY 

DA:B 

[Stamped]  :   Underwriting  Dept.  Nov.  19,  1942.    A.  M. 
Fardy. 

[Endorsed]:    Filed  Mar.  21.  1945.    Edmund  L.  Smith, 
Clerk:  by ,  Deputy  Clerk. 

[Written]  :    Defts.  Ex  4  for  Iden.    RMK 

NEW  ENGLAND  MUTUAL 
Life  Insurance  Company   [Crest]   Boston,  Massachusetts 

Hays  &  Bradstreet,  General  Agents 

609  South  Grand  Avenue 

Los  Angeles,  California 

Telephone:   Tucker  1211 
Rolla  R.  Hays,  Sr.  Harold  P.  Morgan 

Rolla  R.  Hays,  Jr.  Assistant  General  Agent 

R.  H.  Bradstreet  Harry  W.  Day 

Office  Manager 
November  16,  1942 
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Mr.  Doane  Arnold 

Manager,  Underwriting  Department 

J^ew  England  Mutual  Life  Insurance  Company 

501  Boylston  Street 

Boston,  Massachusetts 

Re:    Abe  Lutz 
Dear  Doane: — 

Mr.  Stanley  Leeds,  a  full  time  representative  of  the 
Equitable,  has  recently  written  some  insurance  on  the  life 
Df  the  above  Abe  Lutz  on  which  they  issued  their  policy 
number  11568673. 

Part  of  this  business  is  going  to  be  given  to  the  New 
England  Mutual,  and  as  I  understand  it,  there  is  some 
history,  and  as  a  consequence  the  local  office  of  the  Equi- 
table wired  their  Home  Office  to  turn  all  papers  over  to 
the  New  England  Mutual,  and  in  a  wire  just  received  the 
Equitable  stated  they  would  be  glad  to  do  so,  but  would 
prefer  that  our  Home  Office  make  this  request  of  the 
Home  Office  of  the  Equitable.  Would  you,  therefore,  be 
^kind  enough  to  get  in  touch  with  them  for  the  necessary 
papers,  and  in  the  meantime  we  shall  hope  to  forward 
lan  examination  on  our  blank  completed  by  their  chief 
examiner  here.  Dr.  Waste. 

I  shall  appreciate  your  usual  courtesy  on  this,  Doane, 
las  it  would  seem  to  be  quite  a  decent  case,  and  we  hope, 
of  course,  to  get  as  much  as  possible  for  the  New  Eng- 
land Mutual. 

Yours  very  truly 

HAYS  &  BRADSTREET 
Harold   P.   Morgan 
HPM:LM  Ass't.  General  Agent 

The  First  Mutual  Life  Insurance  Company 
Chartered  in  America — 1835 
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[Stamped]  :  Underwriting  Dept.  Nov  19  1942  A.  M. 
Fardy 

[Letterhead  of  New  England  Mutual] 

November   17,   1942 

Mr.  Doane  Arnold 

Manager,   Underwriting  Department 

New  England  Mutual  Life  Insurance  Company 

501  Boylston  Street 

Boston,  Massachusetts 

Re:    Abe  Lutz 

Dear  Doane: — 

On  the  16th  of  November,  I  wrote  you  a  letter  regard- 
ing the  above  case,  and  I  am  now  pleased  to  enclose 
application  in  the  amount  of  $13,000.00,  which  has  been 
examined  as  I  indicated  by  the  Chief  Examiner  of  the 
Equitable,  Dr.  Waste,  and  under  the  circumstances,  I 
sincerely  hope  that  his  examination  will  be  accepted.  I 
found  that  it  would  have  been  impossible  to  have  secured 
this  business  if  we  had  insisted  upon  an  examination  by 
our  own  Chief  Examiner. 

You  will  notice  that  the  request  is  made  to  date  this 
policy  to  October  13th  to  save  age  64,  and  you  will  note 
the  further  request  that  the  policy  be  issued  with  an  eleven 
month's  pro-rate  premium,  and  annually,  thereafter. 

In  addition  to  this,  will  you  be  kind  enough  to  have 
issued  an  additional  contract  of  $8,000.00  dated  October 
13th  with  a  pro-rate  premium  to  August  13th,  1943,  and 
a  $5,000.00  policy  dated  October  13th,  1942  with  a  pro- 
rate premium  to  August  13th,  1943. 
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These  latter  two  poHcies  will  be,  if  placed,  accepted  on 
:he  ownership  form,  two  sons-in-law  to  be  the  applicant 
for  such  insurance,  and  the  policies  would  be  returned 
mth.  applications  correctly  completed,  substituted  for  the 
Driginal. 

This  looks   like  a   very   fine  piece  of   business,  and   I 
will  appreciate  your  cooperation. 
May  I  ask  for  a  wire  of  approval? 
Yours  very  truly 

HAYS  &  BRADSTREET 
Harold   P.   Morgan 
HPM  :LM 
Enc. 

The  First  Mutual  Life  Insurance  Company 
Chartered  in  America — 1835 

[Stamped]  :  Underwriting  Dept.  Nov  19  1942  A.  M. 
:Fardy. 

[Endorsed]  :  Filed  Mar.  21,  1945.  Edmund  L.  Smith, 
Clerk;  by ,  Deputy  Clerk. 

[Written] :    Defts  Ex  5  for  Iden    RMK 

December  1,  1942 

:NEW  ENGLAND  MUTUAL  LIFE  INSURANCE 

COMPANY 
'609  South  Grand  Avenue 
ILos  Angeles 
I  California 

ABE   LUTZ   APPROVED   $13,000.    LETTER   FOL- 
LOWS  REGARDING   ADDITIONAL. 

UNDERWRITING  DEPARTMENT 
SH:B 
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BOSTON,  MASS.,  APRIL  8,  1943|)( 

NEW  ENGLAND  MUTUAL  LIFE  INSURANCE 
COMPANY 

609  SOUTH  GRAND  AVENUE 
LOS  ANGELES,  CALIFORNIA 

ABE  LUTZ  REGRET  MUST  DECLINE  ACCOUNT 
OF  ADDITIONAL  CONFIDENTIAL  INFORMA- 
TION RECEIVED  SINCE  ORIGINALLY  ISSUED. 

NEW  ENGLAND  MUTUAL  LIFE  INSURANCE  j 
COMPANY. 

MEDICAL 
MR/GF 


[Letterhead  New  England  Mutual] 

[Written]  :    Plaintiff's  Ex  7  for  Iden    RMK 

[Stamped]:  Slip  Apr— 7-43  Apr  7  9  46  AM  1943 
Control  Dept.  Assoc.  Med.  Director  Apr  8-1943  Un- 
derwriting Dept.  Apr  8-1943  M.  H.  Jackson  Apr  8-1943 
Declined    M.A.L.     Answer  Over    G.F.  Apr  8  1943 

April  5,  1943 

Dr.    Frederick   R.    Brown 

Associate  Medical  Director 

New  England  Mutual  Life  Insurance  Company 

501    Boylston  Street 

Boston,  Massachusetts 

Re:    Abe   Lutz— #1,174369 


i 
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)ear  Dr.  Brown : — 

Will  you  be  kind  enough  to  refer  to  the  file  in  connec- 
ion  with  the  above  case.  The  Agent  informs  us  that  due 
0  the  pressure  of  business  that  existed  when  this  appli- 
ation  was  submitted,  he  was  unable  to  follow  through 
nth  the  requirements  that  you  desired,  but  is  perfectly 
villing  to  go  through  with  them  now.  We  are  wondering 
vhether  or  not  it  would  be  more  satisfactory  to  proceed 
n  an  effort  to  secure  attending  physician.y's  statement, 
ar  whether,  because  of  this  further  lapse  of  time,  you 
vould  prefer  a  blood  sugar  tolerance  test  made  now  by 
Dur  own  chemist. 

We  want  to  secure  not  only  the  original  $13,000  insur- 
mce  asked  for,  but  can  effect  delivery  of  that  amount 
representing  our  limit  at  this  age.  In  as  much  as  this 
ipplicant  will  be  sixty-five  years  old  on  the  15th  instant, 
Lve  would  like  to  proceed  as  quickly  as  possible,  and  will 
.ippreciate  your  wire  outlining  requirements  and  amounts 
we  will  consider  not  later  than  Wednesday,  the  7th  in- 
stant. 

Yours  very  truly 

HAYS  &  BRADSTREET 
Harold  P.  Morgan 

HPM:LM 

The  First  Mutual  Life  Insurance  Company 
Chartered  in  America — 1835 
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[Written]  :   Defts  Exhibit  8  for  Iden    RMK 

NEW  ENGLAND  MUTUAL  LIFE  INSURANCE 

COMPANY 

Boston   17,  Massachusetts 

ATTENDING  PHYSICIAN'S  STATEMENT 


(Agency) 

(Date) 

To  Doctor  ,  

(Name  of  physician)  (Address) 

Mr ,  of  

( Name  of  applicant )  (  Address  ) 

an  appHcant  to  this  Company,  states  that  he  consulted  you 
on  or  about 

for   

(Date)  (Reason) 

To   determine    his    insurability,    the    Company    needs    the 
details. 

Mr authorizes 

■  (Name  of  applicant) 
you  to  give  this  information. 

Please  mail  your  reply  direct  to  the  Company  at  Bos- 
ton, Mass.     A  fee  of  $2.00  is  allowed  for  this  service. 

HAROLD  M.  FROST,  M.  D.,       i 
Medical  Director. 

Reply  (If  this  space  is  inadequate,  continue  on  back) 
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1.  Give  dates  of  all  consultations. 

2.  The  signs  and  symptoms,  your  diagnosis  and  dura- 
tion of  illness. 

3.  What  treatment? 

4.  Approximate  date  of  cure. 

5.  The  result  of  any  laboratory  investigation. 

6.  Has  the  above-named  consulted  you  for  any  other 
condition  than  that  indicated  above?  If  so,  give 
details. 


I 


(Signature  attending  physician) 

(Date) 

Co  Doctor  : 

(Name  of  physician) 

(Date) 

I  hereby  authorize  you  to  give  the  Medical  Director  of 
he  New  England  Mutual  Life  Insurance  Company  any 
nformation  he  requests  as  to  any  and  all  consultations 
vith  you  on  my  part. 

(Signature  of  applicant) 

[Endorsed]:  Filed  Mar.  21.  1945.  Edmund  L.  Smith, 
"lerk;  by   ,   Deputy  Clerk. 
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[Written]  :    Defts  Ex.  11  for  Iden.    RMK 
NEW  ENGLAND  MUTUAL  LIFE  INSURANCE 

COMPANY 
Boston,  Massachusetts 

[Stamped]  :    Dec  2   1942 
Attention:     Hays  &  Bradstreet 
From  Department:     Medical 

V 

Subject:     Abe  Lutz — #1,174,369  for  additional 

Date:  Dec.  14,  1942 
We  regret  we  are  unable  to  consider  further  without 
a  complete  detailed  statement  from  Dr.  Rosenfeld  and 
Dr.  Lisner.  If  they  jointly  attended  applicant  and  are 
fully  acquainted  with  the  facts,  a  statement  from  either 
may  be  satisfactory. 

We  should  like  full  details: 

Why  were  the  doctors  consulted?     [Written] :   Because 

of  ?     ?     ?     ?     ?    

What  were  the  symptoms?     [Written]:    none 
What  were  the  findings?    [Written]  :    neg 
What    treatment   or   advice   was   given?       [ Written} 
none 

What  were  the  results?     [Written]:    Satisfactory 
We  are  returning  to  you  Dr.  Rosenfeld's  statement  to 
the   Equitable   Life,  as   requested   in   your   letter  of   De- 
cember 8. 

[Written]:    Ex  1369.     Miss  Byington 

H.  M.  FROST 
m. 
Medical  Director. 
Enclosures  M. 

[Endorsed]  :    Filed  Mar.  21,  1945.    Edmund  L.  Smith, 
Clerk;  by  ,  Deputy  Clerk. 


\ 
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[Written]  :    Defts  Ex  12  for  Iden    RMK 

[NEW  ENGLAND  iMUTUAL  LIFE  INSURANCE 

COMPANY 

501    Boylston  Street,  Boston 

Vttention:     Messrs.  Hays  &  Bradstreet 

l^rom  Department :     Medical        [Stamped]:  Jan  18  1943 

subject:     Abe  Lutz  #1,174,369 

Date:     Jan.  14,  1943. 

We  regret  to  advise  you  that  we  are  today  removing 
his  case  from  our  pending  file.  We  feel  that  sufficient 
ime  has  now  elapsed  since  our  request  for  an  attending 
Physician's  statement.  We  are,  therefore,  marking  the 
ipplication  as  incomplete  and  placing  it  in  our  closed 
ile. 

Yours  very  truly, 

F.  R.  BROWN 

Associate  Medical  Director. 

[AS/AM  AM 

[Endorsed]:  Filed  Mar.  21.  1945.  Edmund  L.  Smith, 
Ilerk;  by  ,  Deputy  Clerk. 
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POSTAL  TELEGRAPH    ' 

[Written]  :    Defts  Ex  13  for  Iden    RMK 
S.  NB  369  N.BB  348 

Dec  29  PM  4  46 
LA528B    (FIGE)     11    SER=PNE    BOSTON    MASS 

29  543P 

NEW  ENGLAND  MUTUAL  LIFE  INS  C0= 
609  SOUTHIGRAND  AVE  LOSANGELES  CALIF^ 
ABE    LUTZ      REGRET    THAT     THERE    IS    NO 
CHANGE  IN  OUR  REQUIREMENTS^ 

NEW  ENGLAND  MUTUAL  LIFE  INS.  CO. 


[Endorsed]  :  Filed  Mar.  21.  1945.  Edmund  L.  Smith, 
Clerk;  by  ,  Deputy  Clerk. 

[Endorsed]  :  Case  No.  3930.  New  England  vs.  Lutz. 
Deft's  Exhibit  D.  Date  3/28/45.  No.  D  in  Evidence. 
Clerk,  U.  S.  District  Court,  Sou.  Dist  of  Calif.  P.  D. 
Hooser,  Deputy  Clerk. 


11180. 

IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


UTZ  and  Harry  Lutz  and  Rose  Lutz,  as  execu- 
tor and  executrix  of  the  last  will  and  testament  of  Abe 
Lutz,  Deceased, 

Appellants, 

vs. 

England  Mutual  Life  Insurance  Company  of 
Boston,  a  corporation, 

Appellee. 


APPELLANTS'  OPENING  BRIEF. 


McLaughlin,  McGinley  &  Ha 

Jmh^-   p.  McGinley 
'      -^  -•  ■••       ^treet.  Los  Angeles  14, 

Attorneys  for  Appellants. 


William  L.  Baugh, 
Of  Counsel. 


'  'arker  6c  Company,  Law  Printers,  Los  Angeles.     Phone  TR.  5206. 
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No.  11180. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Harry  Lutz  and  Harry  Lutz  and  Rose  Lutz,  as  execu- 
tor and  executrix  of  the  last  will  and  testament  of  x\be 
Lutz,  Deceased, 

Appellants, 

vs. 

New  England  Mutual  Life  Insurance  Company  of 
Boston,  a  corporation. 

Appellee. 


APPELLANTS'  OPENING  BRIEF. 


Jurisdiction. 

This  is  an  appeal  by  the  defendant  Harry  Lutz  from 
a  judgment  of  the  United  States  District  Court  for  the 
Southern  District  of  California.  Central  Division  [I,  62] 
declaring  a  policy  of  life  insurance  issued  by  plaintiff  (Ap- 
pellee) to  be  void  [I.  60].  and  formally  cancelling  and 
rescinding  the  policy  [I,  62]. 

This  appeal  presents  no  question  of  jurisdiction  of  either 
this  or  the  trial  court.  Appellee  is  a  Massachusetts  corpo- 
ration; defendant  is  a  resident  of  the  County  of  Los  An- 
geles, State  of  California,  and  the  amount  in  controversy 
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exceeds  the  sum  of  $3,000.00,  exclusive  of  interest  and 
costs.  The  suit  was  brought  by  appellee  under  Section  41, 
U.  S.  C.  A.  (Judicial  Code,  section  24,  amended). 

Appellant  filed  an  answer  and  counterclaim  to  which 
answer  was  interposed  by  Appellee.  The  case  was  tried 
before  Judge  Ralph  E.  Jenney,  now  deceased,  whose  opin- 
ion was  rendered  on  May  4,  1945  [I,  352],  and  the  judg- 
ment appealed  from  was  entered  on  June  14,  1945  [I,  62]. 
The  notice  of  appeal  was  filed  on  August  28,  1945  [I, 
66]. 

Statement  of  the  Case. 

On  December  1,  1942  [II,  384],  upon  the  written  ap- 
plication of  the  Appellant,  the  Appellee  Insurance  Com- 
pany issued,  and  on  or  about  December  9,  1942  [II,  384], 
delivered  its  policy  of  life  insurance  No.  1,172,844  on  the 
life  of  another,  to-wit,  Appellant's  64  year  old  father,  Abe 
Lutz,  who  is  referred  to  in  the  policy  as  the  "insured," 
insuring  the  life  of  the  assured' s  (Appellant's)  said  father 
for  the  policy  face  amount  of  $13,000  and  naming  the 
assured  Appellant,  "applicant"  therefor,  the  "beneficiary" 
and  "the  sole  owner"  of  the  policy  which  was  made  effec- 
tive, and  antedated,  as  of  October  13,  1942. 

By  this  appeal.  Appellant  seeks  a  review  of  the  judg- 
ment in  favor  of  the  Appellee  insurer  on  its  complaint 
filed  after  the  death  of  the  "insured,"  for  cancellation  and 
rescission  of  the  policy,  notice  of  which  was  also  given 
after  the  loss  occurred.  The  Appellee  insurer's  complaint, 
as  amended,  alleged  [I,  2],  that  the  trial  court  found  [I, 
49],  the  poHcy  void  and  formally  cancelled  and  rescinded 
[I,  62]  the  same  on  the  premise  that  the  "insured"  mis- 
represented and  concealed  facts  concerning  his  health  and 
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medical  history  which  were  material  to  the  risk  insured 
against;  that  the  Appellee  relied  thereon  and  was  misled 
to  its  prejudice  thereby,  and  that  the  "insured"  was  not 
in  that  state  of  health  prerequisite  to  the  policy's  validity 
when  the  application  therefor  was  approved  and  the  first 
premium  thereon  was  paid. 

There  is  no  claim  or  allegation  in  said  complaint,  no 
evidence  offered  to  support  and  no  finding  made  that  the 
assured  Appellant,  the  "applicant"  for,  "beneficiary"  and 
''sole  owner"  of  the  policy,  was  a  party  to  such,  or  any, 
alleged  concealment  or  misrepresentation. 

On  November  14,  1942,  Appellant,  as  the  "appHcant  for 
insurance,"  and  his  now  deceased  father,  Abe  Lutz,  as 
the  consenting  "proposed  insured,"  signed  the  application 
which  is  identified  as  "Part  I"  and  which  contained  no  part 
of  the  alleged  concealment  or  misrepresentations  upon 
which  said  complaint,  findings  and  judgment  are  premised. 
Appellant  signed  no  other  application  or  document  other 
than  said  "Part  I"  [II,  405]. 

Two  days  later,  on  November  16,  1942,  Appellant's 
64  year  old  father  submitted  himself  to  a  physical  exam- 
ination by  Appellee's  medical  examiner  [Finding  V]  who 
thereafter  made  his  report  to  Appellee  company  [Ex.  27, 
II,  408a].  Appellant's  said  father  orally  answered  the 
printed  questions  with  respect  to  his  medical  history  in 
the  separate  document  entitled  "Part  11"  [II,  406]  as 
said  medical  examiner  propounded  his  interpretation  of 
them  to  Appellant's  said  parent,  and,  after  said  medical 
examiner  in  his  own  longhand  wrote  his  interpretation  of 
the  answers  thereto  of  the  "insured,"  in  the  blanks,  after 
the  printed  questions.    Appellant's  father  alone  signed  said 
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'Tart  11"  at  the  bottom  thereof  above  a  provision  therein 

whereby  Appellant's  father  did 

"*  *  >i=  expressly  waive  *  *  *  ^jj  provisions  of 
law  forbidding  any  physician  or  other  person  who  has 
attended  or  examined  me,  or  who  may  hereafter  at- 
end  or  examine  me,  from  disclosing  any  knowledge  or 
information  which  he  thereby  acquired,  and  I  author- 
ize any  such  disclosure."     [Ex.  27,  II,  .406.] 

Said  waiver  of  and  authorization  for  such  full  disclos- 
ure executed  by  Appellant's  father  is  hereinafter  referred 
to  as  the  "insured's  waiver  of  privilege  and  authoriza- 
tion for  full  disclosure." 

Before  the  ''insured"  signed  "Part  II,"  the  medical 
examiner  wrote  therein  as  the  answer  of  Appellant's 
father  to 

Question  28:  that  the  "insured"  had  been  declined  for 
insurance  a  few  years  before  by  Equita- 
ble Life; 

Question  37 :  that  the  "insured"  had  been  suspected  of 
having  sugar  or  albumen  in  his  urine ; 

Question  32:  that  the  insured's  weight  had  decreased 
about  15  pounds  in  the  last  two  years; 

Question  33:  that  the  insured's  present  weight  had 
been  maintained  only  about  3  months; 

Question  36:  that  the  "insured"  had  consulted  and 
been  physically  examined  by  Dr.  Maurice 
H.  Rosenfeld  of  1908  Wilshire  Boule- 
vard during  the  then  preceding  August, 
1942. 

At  the  same  time,  on  November  16,  1942,  when  the 
"insured"  and  the  only  signer  of  "Part  II,"  affixed  his 
signature   to   "Part   11"   below   the   "insured's   waiver   of 


privilege  and  authorization  for  full  disclosure,"  the  medical 
examiner  knew  that: 

(a)  During  the  physical  examination  referred  to 
in  "Question  36,"  supra,  Dr.  Maurice  H.  Rosenfeld 
checked  the  insured's  heart  [I,  218]  ; 

(b)  the  "insured"  had  a  history  of  diabetes  [I, 
216]; 

(c)  the  "insured"  had  been  rejected  for  insurance 
on  account  of  sugar  in  his  urine  [I,  216] ; 

(d)  he,  the  medical  examiner,  had  examined  the 
"insured"  several  times  before  [I,  216]. 

On  November  27,  1942,  three  days  before  the  policy  in 
suit  was  issued  and  12  days  before  its  delivery.  Appellee 
was  advised  on  receipt  of  a  letter  from  the  medical  direc- 
tor of  the  Equitable  Life  Assurance  Society  [Ex.  27,  II, 
411-412]  that: 

(a)  the  "insured,"  in  addition  to  Dr.  Maurice  H. 
Rosenfeld  named  by  the  "insured"  in  "Part  II,"  had 
also  been  attended  by  Dr.  Lissner  who  was  not  named 
or  mentioned  by  the  "insured"  in  said  "Part  11"; 

(b)  Equitable  refused  to  issue  additional  insur- 
ance on  the  Hfe  of  the  "insured"  [Ex.  27,  II.  412]. 

When  the  policy  in  suit  was  issued  [II,  384]  and  over 
one  week  before  it  was  deHvered  [II,  384],  the  Appellee 
knew  that  it  did  not  have,  was  on  notice  and  inquiry  [II, 
432]  of  Messrs.  Hays  &  Bradstreet  at  609  South  Grand 
Avenue,  Los  Angeles,  California,  Appellee's  "general 
agents"  [I,  271],  to  secure: 

(a)  "a  complete  detailed  statement  from  Dr. 
Rosenfeld  and  Dr.  Lisner"; 

(b)  "full  details"  with  respect  to: 

1.  "why  were  the  doctors  consulted"? 

2.  "what  were  the  symptoms"? 


3.  "what  were  the  findings"? 

4.  "what  treatment  or  advice  was  given"? 

5.  "what  were  the  results"?  [Ex.  D;  II.  432]. 

Pursuant  to  Appellee's  inquiry  [Ex.  D;  II,  432]  to  its 
"general  agents"  [I,  271]  in  Los  Angeles  for  "full  de- 
tails" with  respect  to  "why"  Doctors  Rosenfeld  and  Liss- 
ner  were  consulted,  what  treatment  or  advice  was  given 
and  what  the  symptoms,  findings  and  results  were,  Mr. 
Harold  Morgan,  the  brokerage  manager  [I,  310]  of  Ap- 
pellee's said  general  agents,  did  not  talk  to  Dr.  Rosenfeld 
[I,  147]  and  it  appears  that  he  may  have  satisfied  himself 
by  merely  talking  to  Dr.  Rosenfeld's  bookkeeper  on  the 
telephone  inasmuch  as  Mr.  Morgan  in  his  own  longhand 
[I,  328-330]  wrote  on  Appellee's  letter  [Ex.  D;  II,  432] 
of  inquiry  the  following: 

"EX  1369" 
which  was  Dr.  Rosenfeld's  telephone  number  [I,  146] ; 

"Miss  Byington" 
which  was  Dr.  Rosenfeld's  bookkeeper  [I,  146]  ; 

"Because  of  requirements  of  Equitable  for 
B.  L.  S.  U." 

which  referred  to  blood  sugar  [I,  329]  in  response  to  the 
inquiry  as  to  why  the  doctors  were  consulted; 

"None" 
[I,  329;  II,  432]  opposite:  what  were  the  symptoms; 

"Neg" 
[I,  330;  II,  432]  opposite:  what  were  the  findings; 

"None" 
[I,  330;  II,  432]  opposite:  what  treatment  or  advice  was 
given;  and 

"Satisfactory" 
[I,  330;  II,  432]  opposite:  what  were  the  results. 
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Automatically,  as  a  custom,  usage  and  routine.  Appel- 
lee's "general  agents"  request  a  retail  credit  inspection  on 
applications  which  are  submitted  to  Appellee  [I,  343],  but 
in  this  instance  the  services  of  the  Retail  Credit  Com- 
pany's insurance  inspector  and  investigator,  Mr.  Paul  M. 
Arnold,  were  not  employed  by  Appellee  until  the  last  week 
in  June,  1944  [I,  238],  approximately  30  days  after 
Appellant's  father  died  (May  28,  1944).  The  investiga- 
tor, Mr.  Brown,  as  the  first  step  in  his  investigation,  con- 
tacted Dr.  Rosenfeld  [I,  239]  who  answered  all  questions 
with  respect  to  the  "insured's"  health  and  condition  [I, 
240]. 

Appellee  is  a  member  of  the  Medical  Information 
Bureau  of  Cambridge,  Massachusetts  [I,  283],  also  known 
as  "MIB"  [I,  299],  and  during  the  months  of  November 
or  December,  1942,  obtained  therefrom  information  "in 
code"  [I,  283]  concerning  the  "insured"  which  Appellee 
destroyed  and  was  unable  to  produce  at  the  time  of  trial 
[I,  284].  In  January  and  March,  1943,  and  prior  to  the 
death  of  the  "insured,"  Appellee  received  two  other  M.I.B. 
"confidential  reports"  with  respect  to  the  deceased  [I, 
298]  which  were  not  produced  in  court  but  which  con- 
tained "confidential"  information  of  such  character  as  to 
cause  Appellee  "to  refuse  to  proceed  further"  with  the 
additional  insurance  [I,  298]  requested  concurrently  [Ex. 
D;  II,  426]  with  the  application  upon  which  the  policy 
in  suit  was  issued. 

Before  Appellee  issued  the  policy  in  suit  it  made  no 
investigation  of  the  "insured's"  previous  insurance  record 
[I,  286].  The  reasons  which  prompted  Appellee  to  take 
a  chance  without  complete  investigation,  and  issue  the 
policy,  notwithstanding  the   fact   that   Appellee   was   put 


on  notice  and  active  inquiry  [II,  432]  of  its  "general 
agents"  in  Los  Angeles  [I,  271],  is  explained  frankly, 
as  a  "risk"  [I,  293]  consciously  taken  and  embraced  by 
Appellee  where  the  face  amount  of  the  policy  is  "under 
$15,000"  to  avoid  "expense"  and  "delay  in  issuing  poli- 
cies" [I,  293],  by  Appellee's  medical  director  [I,  247], 
Harold  M.  Frost,  M.D.  [I,  246],  who  approved  [I,  255] 
the  application  for  the  policy  in  suit,  as  follows : 

"The  reason  for  requesting  detailed  statements 
from  Doctors  Rosenfeld  and  Lissner  arises  from  the 
fact  that  Medical  Directors  have  learned  from  un- 
fortunate experience  that  the  statements  of  applicants 
as  to  their  consultations  with  physicians  must  be 
evaluated  with  caution.  Medical  Directors  are  con- 
vinced that  the  average  individual  intends  to  be 
honest.  However,  we  have  learned  that  some  appli- 
cants apparently  attempt  to  conceal  damaging  in- 
formation; 'that  others  have  not  understood  the 
information  as  to  their  condition  given  them  by  their 
physicians  and  therefore  have  not  considered  it  signi- 
ficant; that  others  have  actually  not  been  advised  by 
their  physicians  as  to  the  significance  of  serious  signs 
or  symptoms  which  the  physician  had  discovered. 
Not  infrequently  a  statement  from  the  physician  will 
prove  that  what  appeared  an  insignificant  consulta- 
tion, from  the  information  given  by  the  applicant  in 
his  answers  to  questions  in  Part  II  of  his  application, 
was  actually  a  serious  matter,  the  physician  having 
discovered  signs  and  symptoms  which  wouild  forbid 
issuance  of  life  insurance  at  standard  rates  and 
might  necessitate  its  issuance  at  substandard  rates, 
or  might  necessitate  rejection  of  the  risk. 


"As  a  practical  procedure,  considerations  of  ex- 
pense in  obtaining  such  statements,  for  which  the 
physicians  must  be  paid  by  the  company,  and  the 
delay  in  issuing  policies  as  a  consequence  of  request- 
ing such  statements  influence  the  Medical  Director  in 
formulating  his  policy  as  to  how  frequently  and  in 
what  types  of  cases  a  physician's  statement  will  be 
required. 

"In  the  case  of  applications  for  large  amounts  of 
insurance,  a  routine  requesting  of  physician's  state- 
ments is  necessary  for  the  protection  of  the  company 
as  large  amounts  are  at  risk.  As  for  small  applica- 
tions, amounts  under  $15,000,  within  which  range 
the  great  majority  of  applications  fall,  the  routine 
requests  are  neither  practical  nor  feasible  because  of 
excessive  expense  and  undue  delay  in  issuing  policies. 

"The  only  practical  policy  as  respects  applications 
for  small  amounts  of  insurance  is  to  request  phy- 
sicians' statements  only  when  the  applicant  in  his 
statements  as  to  his  medical  history  raises  definite 
doubt  as  to  his  insurability.  Further,  it  is  common 
knowledge  among  medical  directors  that  applicants 
at  the  older  insurance  ages,  the  late  fifties  and  the 
sixties,  must  be  scrutinized  much  more  carefully 
as  to  medical  history  and  condition  of  health  than  in 
the  case  of  applicants  of  younger  ages.  Companies 
generally  do  not  issue  to  older  applicants  as  much  in- 
surance as  to  younger  applicants,  because  in  general 
the  older  applicants  are  not  as  good  physical  ratings 
as  the  younger  applicants. 

"In  the  case   of   Mr.   Lutz,   when   I   reviewed   his 
appH cation  I  noted  that  he  was  in  his  sixty-fifth  year, 
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a  definitely  advanced  insurance  age.  He  applied  for 
$13,000  of  insurance.  At  the  same  time  a  request  was 
made  for  an  additional  $13,000  of  insurance.  For  a 
man  as  old  as  Mr.  Lutz,  $13,000  of  insurance  would 
be  considered  only  a  moderate  amount  to  be  issued  by 
a  company  the  size  of  the  New  England  Mutual  Life 
Insurance  Company,  while  $26,000  of  insurance  would 
be  considered  a  large  amount  to  be  retained  by  such 
a  company. 

"As  I  had  no  reason  to  doubt  the  accuracy  of  the 
statements  of  Mr.  Lutz  as  to  his  medical  history,  I, 
depending  upon  his  honesty,  believed  that  I  could 
safely  approve  his  application  for  $13,000  of  insur- 
ance without  asking  for  statements  from  Doctors 
Rosenfeld  and  Lissner.  His  physical  examination  was 
satisfactory,  and  I  had  no  other  information  of  an 
unfavorable  nature  as  respects  his  medical  history 
or  health.  I  therefore  approved  his  application  for 
$13,000. 

"I  beUeved,  however,  that,  in  view  of  his  advanced 
insurance  age,  that  for  his  age  the  amount  of  $26,000 
life  insurance  was  a  large  amount  to  be  issued  by  my 
company,  and  the  fact  that  he  had  admitted  consulting 
Dr.  Rosenfeld,  and  to  my  knowledge  had  consulted 
Dr.  Lissner,  that  it  would  be  advisable  to  request  the 
detailed  statement  as  recited  in  [Ex.  D;  II,  432], 
whereupon  this  statement  was  requested."  [I,  292- 
295.] 

Appellant  in  his  application  ("Part  I"),  agreed  that 
"this  application,  including  Part  II,  a  copy  of  which  shall 
be  attached  to  the  Policy  when  issued,  shall  become  a  part 
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of  every  Policy  issued  hereon"  [Ex.  27;  II,  405].  The 
policy  in  suit  provides  that  said  "Part  I"  and  'Tart  II," 
which  includes  the  "insured's  waiver  of  privilege  and 
authorization  for  full  disclosure,"  are  incorporated  in  and 
expressly  made  a  part  of  the  insurance  contract  [Ex.  3]. 

The  policy  was  delivered  to  Appellant  [Finding  VI], 
"the  sole  owner"  [Ex.  3]  and  "beneficiary"  appointed 
''without  right  of  revocation  by  the  insured"  [Ex.  3]. 
Appellant  paid  Appellee  all  premiums  required  to  be  paid 
[Finding  XX  and  XX\']  /.  e.,  two  annual  payments. 

The  "insured"  died  May  28,  1944  [Finding  VIII],  one 
year,  7  months  and  15  days  after  the  effective  date  of  the 
policy,  and  the  Appellee  filed  its  original  complaint  on 
October  11,  1944,  and  the  amended  complaint  [I,  2], 
which  added  paragraph  X\T  [I,  14-15]  thereof  (alleging 
that  at  the  date  of  Appellee's  approval  of  the  application, 
and  issuance  of  the  policy  in  suit  and  receipt  of  the  pay- 
ment of  the  first  premium  thereon,  Appellant's  father 
(the  "insured")  was  suffering  from  heart  trouble,  dizzi- 
ness, fainting  spells,  palpitation  of  the  heart,  shortness 
of  breath,  pain  and  pressure  in  the  chest,  nausea,  indiges- 
tion, and  various  other  ailments),  was  filed  January  31, 
1945  [I,  21]  i.  e.,  over  two  years  after  date  [Ex.  3],  issu- 
ance [Ex.  1;  II,  384]  and  delivery  [Ex.  1 ;  II,  384]  of  the 
policy  [Ex.  3]  which  was  incontestable  after  it  had  "been 
in  force  for  a  period  of  two  years  from  its  date  of  issue." 
[Ex.3]. 
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Specification  of  Errors. 

Appellant's  concise  statement  of  points  on  appeal  is  printed 
in  the  appendix  hereto.  Summarized,  the  errors  relied 
upon  in  this  appeal  are  that: 

( 1 )  The  trial  court  erred  in  denying  Appellant's  motion 
to  dismiss  [I,  195] ; 

(2)  The  trial  court  erred  in  admitting,  over  Appel- 
lant's objection,  testimony  of  the  insured's  attending  phy- 
sician relating  to  the  health  and  physical  condition  of  the 
insured  [I,  99-100]; 

(3)  The  trial  court  erred  in  decreeing  rescission  and 
cancellation  of  the  policy  for  concealment  and  fraud,  at- 
tributed to  the  "insured",  with  respect  to  his  health  and 
medical  history  [I,  60-63] ; 

(4)  The  trial  court  erred  in  failing  to  find  that  Ap- 
pellee : 

(a)  Waived  its  right: 

(1)  To  complain  of  concealment  or  fraud; 

(2)  To   claim   the   insured   was   not   in   good 
health  when  the  policy  was  delivered; 

(b)  Was  estopped: 

(1)  To  deny  liability  on  the  ground  of  fraud 
or  concealment; 

(2)  To  claim  that  the  "insured"  was  not  in 
good  health  when  the  policy  was  delivered. 

(5)  The  trial  court  erred  in 
Finding  V;  in  finding  that: 

( 1 )  Appellee's    medical    examiner    accurately    re- 
corded : 

(a)   the   insured's   answers   to  questions   con- 
tained in  'Tart  I"  or  "Part  11"; 
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(b)   the  insured's  answers  to  Appellee's  medi- 
cal examiner's  interpretation  of  said  questions; 

(2)  The  insured's  answers  were  a  part  of  said  ap- 
plication, /.  e.,  "Part  I"; 

(3)  The  insured  read  said  application  [I,  50-51; 
Finding  V]. 

Finding  IX;  in  finding  that : 

(1)  The  insured  in  ''said  application"  ("Part  I") 
or  in  'Tart  11"  represented  to  Appellee  that  the  in- 
sured had  "never"  suffered  from  indigestion,  dizziness 
or  fainting  spells,  palpitation  of  the  heart,  or  pain  or 
pressure  in  the  chest; 

(2)  The  insured  ever  suffered  from  ''indigestion", 
"fainting  spells",  or  "pain  in  the  chest"  [I,  52;  Find- 
ing IX]. 

Finding  XI;  in  finding  that: 

(1)  The  insured,  within  5  years  prior  to  the  date 
of  either  "Part  I"  or  "Part  11",  had  consulted  or 
been  treated  "by  physicians  for  dizziness  or  fainting 
spells" ; 

(2)  The  insured  had  ever  been  told  unequivocally 
that  he  was  suffering  from  angina  pectoris; 

(3)  The  insured's  physician  ever  prescribed  medi- 
cine to  relieve  pain  in  the  "chest"; 

(4) The  insured  ever  suffered  pain  in  the  "chest" 
for  any  cause  or  reason  whatsoever; 

(5)  The  matters  in  subdivisions  (1),  (2),  (3) 
and  (4)  immediately  above  mentioned  were  concealed 
or  undisclosed  in  "Part  11"  [I,  52-53;  Finding  XI J. 

Finding  XII;  in  finding  that: 

The  matters  found  in  Findings  IX  and  XI  with 
respect  to  which  it  is  hereinabove  urged  that  the  court 
erred,  were  known  to  the  insured  when  he  signed 
"Part  11"   [I,  53;  Finding  XII]. 
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Finding  XIV;  in  finding  that: 

The  insured  had  knowledge  of  the  terms  or  pro- 
visions of  the  poHcy  in  suit  [I,  54;  Finding  XIV]. 

Finding  XV;  in  finding  that: 

Prior  to  the  insured's  death,  Appellee  had  no  knowl- 
edge, information  or  notice  that  the  insured  had  failed 
to  disclose  the  fact  that  he  had  theretofore  consulted 
or  been  examined  by  physicians  other  than  Dr.  Rosen- 
feld   [I,  54:  Finding  XV]. 

Finding  XIX;  in  finding  that: 

(1)  Said  insured  was  not  in  good  health  at  the 
time  said  policy  was  delivered,  or  the  first  premium 
thereon  was  paid; 

(2)  Said  insured  knew  he  was  not  in  good  health 
or  was  suffering  from  angina  pectoris  at  the  time  said 
application  was  signed  or  delivered  or  at  the  time  said 
policy  was  issued  or  delivered,  or  at  the  time  the  first 
premium  thereon  was  paid  [I,  56;  Finding  XIX]. 

Finding  XXI;  in  finding  that: 

(1)  At  the  time  "Part  I"  or  "Part  11"  was  signed, 
said  insured  knew: 

(a)  the  contents  thereof; 

(b)  the  answers  to  the  questions  therein  con- 
tained concerning  the  insured's  health  or  medical 
history  were  not  true; 

(c)  matters  of  fact  concerning  the  insured's 
health  or  medical  history  were  concealed  or  mis- 
represented in  or  by  "Part  I"  or  "Part  11"; 

(2)  The  insured  did  not  correctly  or  truly  answer 
all  or  any  questions  asked  him  by  the  Appellee's 
medical  examiner  or  by  Appellee's  agent  who  filled  in 
the  application  [I,  S7 \  Finding  XXI]. 

Finding  XXII;  in  finding  that: 

(  1 )  Said  insured  did  not  furnish  Appellee's  agents 
or  representatives  with  true  or  correct  information 
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on  all  or  any  matters  as  to  which  information  was 
requested  by  said  agents  or  representatives; 

(2)  Said  insured  did  misrepresent  or  conceal  mat- 
ters of  fact  concerning  which  the  insured  was  inter- 
rogated [I,  57;  Finding  XXII]. 

Finding  XXIII;  in  finding  that: 

(1)  Appellee,  or  its  representatives  who  contacted 
the  office  of  the  insured's  physician,  did  not  have  the 
opportunity  of  obtaining  full,  true  or  correct  informa- 
tion from  such  physician  regarding  the  physical  con- 
dition or  health  of  said  insured; 

(2)  Appellee  did  not  have  ample  opportunity  to 
ascertain  the  true  facts  concerning  the  health  or 
medical  history  of  said  insured  prior  to  the  death  of 
said  insured; 

(3)  Appellee  is  not  estopped  to  rescind  or  cancel 
said  policy  or  to  refuse  payment  of  the  proceeds 
thereof ; 

(4)  Appellee  is  not  precluded  from  relief  by  rea- 
son of  its  delay; 

(5)  Appellee  rescinded  said  policy  promptly  upon 
discovery  of  the  facts  which  it  now  claims  were  con- 
cealed from  it  [I,  57-58;  Finding  XXIII]. 

Finding  XXIV;  in  finding  that: 

(1)  Appellee  did  not  have  the  opportunity  of  ob- 
taining any  information  from  the  physician  of  the 
insured  regarding  the  latter's  physical  condition  or 
health ; 

(2)  At  the  time  of  signing  "Part  II,"  the  insured 
did  not  inform  Appellee's  medical  examiner  that  Dr. 
Maurice  H.  Rosenfeld  had  given  the  insured  a  com- 
plete physical  examination  [I,  58-59;  Finding  XXIV]. 

(6)  The  trial  court  erred  in  its 

Conclusion  I,  that:    Appellee  is  entitled  to  judg- 
ment cancelling  and  rescinding  the  policy  and 
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declaring  it  void,  and  requiring  that  the  origi- 
nal be  delivered  to  Appellee  for  cancellation 
[I,  60;  Conclusion  I]. 

Conclusion  II,  that:  Appellee  is  entitled  to  judg- 
ment declaring  that  Appellant  has  no  rights 
and  Appellee  has  no  duties,  liabilities  or  obli- 
gations under  the  policy  except  that  Appellant 
is  entitled  to  recover  from  Appellee  only  $2,- 
523.43  as  restoration  to  him  of  all  premiums 
and  considerations  by  him  paid  to  Appellee 
[I,  60;  Conclusion  II]. 

CofKhision  III,  that:  The  policy  failed  to  become 
effective  because  the  insured  was  not  and 
knew  he  was  not  in  good  health  when  the  ap- 
plication was  approved,  the  first  premium  paid 
and  the   policy   delivered    [I,   60;    Conclusion 

III]. 

Conclusion  IV,  that:  Appellee  promptly  rescinded 
and  was  entitled  to  rescind  the  policy  by  reason 
of  misrepresentation  or  concealment  of  facts, 
known  to  the  insured  or  material  to  the  risk, 
which  the  insured  ought  to  have  communicated 
or  disclosed  in  the  application  [I,  61 ;  Conclu- 
sion IV]. 

Conclusion  V,  that:  Appellee  has  not  waived  and 
is  not  estopped  to  assert  its  right  to  rescind 
the  policy  [I,  61;  Conclusion  V], 

Conclusion  VI,  that:  The  matters  alleged  in  Ap- 
pellee's amendment  to  its  original  complaint 
(Paragraph  XVI  of  the  Amended  Complaint) 
is  not  barred  by  the  incontestable  clause  in  the 
policy  [I,  61;  Conclusion  VI]. 

Conclusion  VII,  that:  Appellant  take  nothing  by 
his  counterclaim  filed  herein  [I,  61 ;  Conclusion 
VII]. 
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ARGUMENT. 

Summary. 
POINT  I. 

The  Appellee  Insurer  Cannot  Repudiate  the  Policy, 
Deny  All  Liability  Thereunder,  and  at  the  Same 
Time  be  Permitted  to  Stand  on,  Exercise  Rights 
Under,  and  be  Permitted  to  Enjoy  the  Benefits 
of  a  Provision  Inserted  in  the  Policy  for  Its 
Benefit. 

It  is  Appellant's  position:  that  after  the  "insured's 
waiver  of  privilege  and  authorization  for  full  disclosure," 
contained  in  the  document  known  as  "Part  II,"  was 
merged  into  and  by  the  terms  of  the  policy  itself  was 
expressly  made  a  part  thereof,  the  Appellee  insurer's 
subsequent  exercise  of  its  power  to  elicit  testimony  from 
the  "insured's"  attending  physicians  (disclosing  upon  the 
trial  of  this  case,  over  Appellant's  objection,  information 
relating  to  the  medical  history,  health  and  physical  con- 
dition of  the  "insured")  was  an  exercise  of  a  right  ac- 
cruing to  Appellee  under  the  policy  or  contract  of  insur- 
ance, the  exercise  of  which  was  inconsistent  with  Appel- 
lee's position  that  the  contract  of  insurance,  the  policy, 
was  void;  That  Appellee  cannot  repudiate  the  policy,  de- 
clare it  void,  and  support  its  prayer  for  cancellation  and 
rescission  of  the  insurance  contract,  by  standing  on  a  pro- 
vision in  that  contract  empowering  it  to  elicit  from  the 
deceased  "insured's"  attending  physicians  privileged  com- 
munications acquired  by  them  to  enable  them  to  prescribe 
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treatment    for    the    "insured."     This    subject    matter    is 
treated  in  the  argument  under  the  following  headings: 

(a)  The  Parties  to  the  Insurance  Contract; 

(b)  The  Policy,  Including  "Part  I"  and  "Part  II,"  Does 
Not  Provide,  Either  Expressly  or  by  Implication,  That 
Appellant's  Rights  Are  Predicated  Upon  the  Conduct  of 
the  "Insured"; 

(c)  Neither  Appellant  Nor  the  Heirs  or  Personal  Re- 
presentatives of  the  Deceased  "Insured"  Could  Waive  the 
Latter's  Privilege  With  Respect  to  Confidential  Communi- 
cations to  His  Attending  Physicians  to  Enable  Them 
to  Prescribe  Treatment  for  Him; 

(d)  After  the  Policy  Was  Issued,  the  "Insured's" 
Waiver  of  Privilege  Was  an  Integral  Part  of  and  Provi- 
sion in  the  Policy  for  the  Appellee's  Benefit,  and  Its  Rights 
and  Powers  Thereunder  May  Not  Be  Exercised  and  En- 
joyed by  It  Concurrently  With  Its  Affirmative  Repudia- 
tion of  and  Prayer  for  Cancellation  and  Rescission  of 
the  Contract  in  Its  Entirety ; 

(e)  The  Trial  Court  Erred  in  Admitting  the  Testimony 
of  the  Deceased  "Insured's"  Attending  Physicians  Over 
Appellant's  Objections.  In  the  Absence  of  Such  Testi- 
mony, There  Is  No  Evidence  in  Support  of  the  Judgment. 
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POINT  II. 

The  Appellee  Is  Precluded  by  Waiver  and  Estoppel. 

It  is  Appellant's  position:  that  his  father,  the  "insured," 
gave  true  and  correct  answers  to  Appellant's  medical 
examiner;  that  any  erroneous  answers,  all  written  by  and 
in  the  long  hand  of  Appellee's  medical  examiner,  to  the 
printed  questions  in  "Part  II,"  were  the  result  of  and 
occasioned  by  said  medical  examiner's  misapprehension  of 
either  the  printed  question  in  "Part  II,"  or  the  answer 
thereto  made  by  the  illiterate  "insured";  that  the  "in- 
sured's" vindication  of  fraud,  misrepresentation,  conceal- 
ment and  intention  thereof,  is  established  beyond  cavil 
by  his  having  given  Appellee,  in  "Part  II,"  the  name  and 
address  of  his  attending  physician.  Dr.  Maurice  H.  Rosen- 
feld,  waived  all  privilege  and  affirmatively  authorized  all 
physicians  or  other  persons  who  had  attended  or  examined 
him  to  fully  disclose  to  Appellee  all  knowledge  and  infor- 
mation, including  the  information  which,  after  the  "in- 
sured's" death,  Appellee  did  secure,  and  proved  in  open 
court  as  the  only  evidence  which  appellee  had  or  pro- 
duced in  support  of  the  allegations  in  its  complaint  herein; 
that  Appellee  waived  its  right  to  the  information  which 
it  claims  was  concealed  from  it,  and  is  estopped  to  assert 
that  it  was  misled  or  defrauded,  inasmuch  as  Appellee 
was  given  the  name  and  address  of  the  attending  physician 
of  the  insured  and  authority  to  elicit  a  full  disclosure 
from  said  physician  of  precisely  the  same  facts  which 
after  the  death  of  the  "insured"  were  introduced  in  evi- 
dence through  the  testimony  of  said  attending  physician 
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in  support  of  Appellee's  action  to  declare  the  policy  void, 
and  inasmuch  as  Appellee  did  get  in  touch  with  the  office 
of  said  physician  through  its  local  general  agent,  and 
thereafter  waited  until  it  had  received  two  annual  pre- 
miums from  Appellant  and  thereafter  waited  until  Appel- 
lant's father,  the  "insured,"  died  before  it  elected  to  and 
did  communicate  with  said  physician,  from  whom  Appellee 
then  readily  elicited  a  complete  and  full  disclosure.  This 
is  disclosed  under  the  headings: 

(f)  All  Answers  to  the  Printed  Questions  in  Part  II 
of  the  Application  Are  Written  by  and  in  the  Longhand 
of  the  Medical  Examiner  and  Represent  His  Interpreta- 
tion of  That  Which  He  Considered  the  Material  Portion 
of  the  Insured's  Answers  to  the  Medical  Examiner's,  in 
One  Instance,  At  Least,  Admittedly  Erroneous,  Interpre- 
tation of  the  Printed  Questions. 

(g)  The  Appellee  Had  Placed  At  Its  Disposal  the 
"Exact  Source"  of  Information  From  Which  It  Could 
Have  Obtained  Full  and  Complete  Information  on  Every- 
thing It  Now  Claims  Was  Withheld  From,  and  Misre- 
presented to,  It. 

(h)   There  Was  No  Fraud  or  Concealment. 
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POINT  III. 

Insured  in  Possession  of  Requisite  Good  Health. 

It  is  Appellant's  position  that  there  is  no  competent  evi- 
dence with  respect  to  the  state  of  health  of  the  "insured" 
when  the  application  was  approved,  the  policy  was  de- 
livered, or  when  the  first  premium  thereon  was  paid;  and 
that  the  burden  of  proving  that  the  "insured"  was  not  in 
that  state  of  health  prerequisite  to  the  validity  of  the  in- 
surance contract  is  upon  the  Appellee  as  the  insurer.  This 
is  discussed  under  the  following  heading: 

(i)  Appellee  Has  Not  Sustained  the  Burden  of  Proof, 
and  There  Is  No  Competent  Evidence,  With  Respect  to 
Any  Unfavorable  State  of  the  Insured's  Health  When 
the  Application  Was  Approved  or  When  the  First  Pre- 
mium Was  Paid  or  When  the  Policy  Was  Delivered. 

(a)    The    Parties   to   the    Insurance    Contract. 

The  insurance  contract  and  policy  in  suit  is  not  a  con- 
tract with  the  "insured"  therein  named,  as  is  usually  and 
ordinarily  the  case.  The  policy  was  about  the  "insured," 
but  not  zmth  him;  it  is  a  contract  between  Appellee,  as 
the  insurer,  and  Appellant  as  "applicant"  [II,  405]  for 
"beneficiary"  [II,  405],  and  "the  sole  owner"  [I,  39]  of 
the  policy  the  person  to  whom  the  policy  was  delivered 
[Finding  \T]  and  by  whom  all  (two  annual)  premiums 
were  paid  [Finding  XXV]. 

Appellant's  father,  the  now  deceased  "insured"  merely 
consented  that  his  life  might  be  the  subject  matter  of  a 
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life  insurance  contract  between  Appellee,  as  the  "insurer," 
and  Appellant.  The  "insured"  did  not  sign  the  applica- 
tion as  "the  applicant"  therefor;  he  signed  "Part  I"  (the 
application)  merely  as  the  "proposed  insured"  [II,  405]. 
Appellant  signed  only  "Part  I"  and  as  the  "applicant  for 
insurance"  [II,  405]. 

The  Appellant,  and  not  the  "insured,"  is  a  party,  other 
than  appellee,  to  the  insurance  contract  here  involved.  The 
policy  on  its  face  purports  to  be  and  is  made  with  Appel- 
lant. It  was  procured  and  paid  for  by  and  delivered  to 
Appellant  as  "the  sole  owner"  [I,  39]  thereof.  The  "in- 
sured" had  no  rights  under  the  policy.  Appellant  was  the 
assured  and  was  the  only  party  to  the  contract,  other  than 
Appellee,  who  had  any  rights  therein  or  thereunder. 

Connecticut  Mutual  Life  Ins.  Co.  v.  Luchs  (1883), 

108  U.  S.  498;  27  L.  Ed.  800;  2  Sup.  Ct.  949; 
Brockzvay   v.    Connecticut   Mutual   Life  Ins.    Co. 

(1887),  29  Fed.  766; 
Worrell  v.  Life  &  Casualty  Ins.  Co.   (La.  1937), 

172  So.  7S^,  reaffirmed  in  175  So.  434; 
Millard  v.  Brayton   (Mass.  1901),  59  N.  E.  436; 
Cyrenius  v.  Mutual  Life  Ins.  Co.   (N.  Y.   1895), 

40  N.  E.  225; 
Whitehead  v.  N.  V.  Life  Ins.  Co.  (N.  Y.  1886), 

6  N.  E.  267; 
44  C.  J.  S.  997,  Sec.  238,  Note  47. 

In  the  Whitehead  case,  supra,  where  each  of  three  poli- 
cies on  the  life  of  the  husband  recited  that  the  considera- 
tion was  paid  by  the  wife,  and  the  money  was  to  be  paid 
to  her,  the  court  said: 

"These   contracts   purport   upon   their   face   to  be 
contracts  with  the  wife  as  the  party  assured,  and  not 
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at  all  with  the  husband,  who  stands  in  the  policy  as 
simply  the  life  insured;  his  conduct  and  death  fur- 
nishing the  contingencies  upon  which  the  liability 
of  the  insurer  is  made  to  depend.  As  was  tersely  ex- 
pressed in  the  argument,  the  contract  was  about  the 
husband,  and  not  with  him." 

In  the  Cyrenius  case,  supra,  the  court  said : 

"The  fact  that  the  father  signed  the  application 
with  the  son  is  not  a  circumstance  of  much  signifi- 
cance as  against  the  language  of  the  policy  itself. 
The  defendant,  before  entering  into  the  contract, 
needed  to  be  informed  in  regard  to  the  age,  health  and 
general  history  of  the  person  whose  hfe  was  the  sub- 
ject of  the  risk.  No  one  could  furnish  that  but  him- 
self. This  was  the  main  purpose  of  the  father's 
signature  to  the  application.  *  *  *  The  contract 
having  been  made  with  George  in  his  own  name  for 
his  own  benefit,  he  alone  *  ^  ^  [^  entitled  to  sue 
upon  or  enforce  the  defendant's  promise." 

The  "insured"  signed  Part  I  (the  application)  as  the 
"Proposed  Insured,"  thereby  consenting  that  his  hfe  might 
be  the  "subject  of  the  risk"  in  a  hfe  insurance  contract 
between  Appellee  and  Appellant.  The  contract  purports 
on  its  face  to  be  and  it  is  made  with  Appellant  as  the 
party  assured,  and  not  at  all  with  the  "insured"  who 
stands  in  the  policy  as  simply  the  life  insured,  the  "in- 
sured's" death  furnishing  the  contingency  upon  which 
the  liability  of  the  Appellee  insurer  is  made  to  depend. 

The  Appellee  was  in  the  business  and  wanted  to  write 
and  the  Appellant  wanted  to  buy  the  policy  in  suit,  and  it 
may  be  said  that  the  insured's  consent  that  his  life  be  the 
subject  of  the  risk,  evidenced  by  his  signing  "Part  I,"  was 
equally  for  the  benefit  of  both  of  the  contracting  parties, 
/.   e.,   Appellant   and   Appellee.    However,   even   if   it  be 
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arbitrarily  assumed  that  the  insured's  signing  of  "Part  I" 
were  for  the  benefit  of  Appellant,  the  fact  remains  that 
there  is  no  fraud,  concealment  or  misrepresentation  con- 
tained in  "Part  I." 

Whether  "Part  I"  was  signed  for  the  benefit  of  both 
of  the  contracting  principals,  Appellee  and  Appellant,  or 
only  for  the  benefit  of  Appellant,  the  fact  remains  that 
"Part  II,"  the  "insured's"  medical  history  and  authoriza- 
tion for  full  disclosure  to  Appellee  of  all  information  ac- 
quired by  his  attending  physicians,  including  Dr.  Rosen- 
feld,  was,  if  not  equally  for  the  benefit  of  both,  for  the 
sole  benefit  of  Appellee.  It  surely  was  Jiot  contemplated 
that  the  "insured's"  medical  history  and  waiver  of 
privilege  and  express  authorization  for  the  revelation  of 
privileged  communications  to  Appellee  by  the  ""insured's" 
attending  physician,  Dr.  Rosenfeld,  was  included  in  the 
application,  as  such,  for  Appellant's  benefiiL 

Before  Parts  I  and  II  became  a  part  of  the  contract  by 
the  issuance  of  the  policy,  "Part  I"  thereof  was  an  offer 
(in  which  the  "insured's"  prerequisite  consent  thereto 
was  included)  by  Appellant  to  enter  into  a  contract.  Two 
days  later,  the  "insured"  alone  submitted  to  a  physical  ex- 
amination, gave  his  medical  history  and  signed  "Part  11" 
including  the  waiver  of  privilege  and  express  authorization 
for  the  revelation  of  privileged  communications  to  Ap- 
pellee . 

The  "Insured's"  waiver  of  privilege  was  included  in  the 
application,  as  such,  for  a  purpose  in  connection  with  the 
application,  as  such,  and  not  solely  that  it  might  become  a 
part  of  the  contract  when  the  policy,  of  which  it  was  con- 
templated that  it  would  become  a  part,  was  issued,  to  the 
end  that  it  would  be  used  only  to  defeat  liability  on  the 
policy  after  the  loss  occurred. 
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(b)  The  Policy,  Including  "Part  I"  and  "Part  II"  Does  Not 
Provide,  Either  Expressly  or  by  Implication,  That  Ap- 
pellant's Rights  Are  Predicated  Upon  the  Conduct  of 
the  "Insured." 

Appellant's  application  for  insurance  on  the  life  of  his 
father,  the  now  deceased  "insured,"  is  "Part  T'  [11,  405]. 
Appellant  did  not  sign  "Part  11"  [II,  406].  "Part  11" 
bears  the  "signature  of  the  person  examined,"  i.  e.,  the 
"insured,"  who  signed  the  same  two  days  after  he,  as  the 
"proposed  insured,"  and  Appellant,  as  the  "applicant  for 
insurance"  signed  "Part  I." 

While  Appellant,  as  "applicant  for  insurance,"  in  his 
application  ("Part  I"),  agreed  that  it,  "including  Part 
11"  should  be  attached  to  the  policy  when  issued  and  be- 
come a  part  thereof,  nevertheless.  Appellant  did  not  under- 
write the  accuracy  of,  or  endorse  or  give  any  warranty  as 
to  the  truthful  character  of,  the  representations  contained 
in  "Part  11." 

The  contract  in  suit  provides  that  it,  the  policy,  "Part 
I"  and  "Part  11"  are  merged  and  "constitute  the  entire 
contract  between  the  parties."  Thus,  the  application,  as 
such,  became  functus  officio  when  the  policy  was  issued, 
and  thereupon  became  a  part  of  the  contract. 

While  the  policy  provides  (emphasis  added)  that  "all 
statements  made  by  the  Insured  or  in  his  behalf,  in 
the  absence  of  fraud,  shall  be  deemed  representations 
and  not  warranties;" 

and  further  provides  that 

"no  such  statement  shall  be  used  in  defense  to  a  claim 
unless  contained  in  the  application  and  unless  a  copy 
of  such  application  is  attached  to"  the  policy  when 
issued, 
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nevertheless,  the  converse  of  the  latter  provision  is  not 
stated  and  does  not  appear,  viz. :  the  policy  does  not  pro- 
zidc  that  such  statements  may  be  used  in  defense  to  a 
claim  in  such  a  case  as  this  where  the  ''insured"  is  not  a 
principal  contracting  party  and  the  contract  is  between 
the  insurer  and  the  beneficiary.  The  "insured"  in  the  in- 
stant case  had  no  rights  under  the  policy  and  signed  "Part 
IF'  only  to  waive  rights  and  not  to  acquire  any. 

With  respect  to  the  provision 

"*  *  *  All  statements  made  by  the  insured  or  on 
his  behalf,  in  the  absence  of  fraud,  shall  be  deemed 
representations  and  not  warranties;  *  *  *"  [Ex. 
3]. 

it  is  pertinent  to  note  that,  inasmuch  as  the  "insured"  was 
not  a  principal  contracting  party,  no  statements  were 
made,  and  nothing  was  said  or  done,  "in  his  behalf";  and 
any  fraudulent  statement  made  by  or  attributed  to  him 
(which  by  reason  of  its  fraudulent,  actual  or  assigned, 
character  would  be  declared  a  warranty  rather  than  a  re- 
presentation under  the  above  quoted  provision  of  the 
policy),  would  merely  constitute  and  be  a  warranty  by  one 
who,  having  no  rights  under  the  policy  could  forfeit  no 
rights  thereunder. 

If  the  "insured"  had  been  the  "applicant"  for  the  policy 
and  thus  one  of  the  principal  contracting  parties,  any 
fraudulent  statement  made  by  him  in  his  application,  "Part 
I"  or  in  his  medical  history,  "Part  II,"  would  have  vitiated 
the  contract  as  a  matter  of  lazv  for  a  breach  of  warranty 
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as  defined  by  the  atx)ve  quoted  excerpt  from  the  policy. 
The  abovT  quoted  excerpt  only  defines  the  circumstance 
under  which  a  statement  or  representation  will  become  a 
warranty.  The  law,  not  the  policy  in  suit,  determines  the. 
legal  consequences  that  flow  from  a  breach  of  warranty 
made  by  one  of  the  contracting  parties.  Fraud  of  the 
"insured"  or  a  breach  of  warranty  by  him,  /zaJ  he  been 
one  of  the  principal  contracting  parties,  would  have  vi- 
tiated the  contract  as  a  mutter  of  law  without  any  con- 
tract to  that  effect  and  there  is  no  contract  to  that  effect 
in  the  case  at  bar;  that  is  implied  in  law  in  every  contract 
as  between  the  contracting  parties. 

In  the  instant  case,  as  in  all  cases,  if  the  fraud  of,  or 
a  breach  of  warranty  by,  a  third  party  (the  "insured"  in 
the  case  at  bar),  who  is  not  one  of  the  principal  contract- 
ing parties,  is  to  invalidate  the  contract,  the  policy  by  its 
own  terms  must  expressly  so  provide  inasmuch  as  such 
a  provision  is  not  implied  in  law  and  the  contract  of  in- 
surance is,  under  well  recognized  principles  of  law,  to  be 
liberally  construed  in  favor  of  the  assured  and  strictly 
construed  against  the  insurer. 

While  the  policy  also  provides  that  it  is  issued,  among 
other  things,  "in  consideration  of  the  application"  (even 
though  the  word  "application"  be  erroneously  construed 
to  include  'Tart  11"  as  well  as  "Part  I"),  nevertheless,  it 
does  not  provide  that  the  policy  is  issued  in  consideration 
of  the  "applicant's,"  i.  e.,  Appellant's  statement  or  war- 
ranty that  the  statements  or  warranties  of  the  "insured" 
in  'Tart  11"  are  true  or  correct. 
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Appellant  is  not  a  third  party  beneficiary,  and  he  relies 
on  no  contract  made  by  the  ''insured."  Appellant  relies  on 
his  own  contract  with  Appellee  under  which  the  "insured" 
waived  certain  rights  but  acquired  none. 

The  law  provides  that  a  breach  of  warranty  by  one  of 
the  contracting  parties  entitles  the  other  to  rescind.  The 
law"  does  not  provide  that  a  breach  of  warranty  by  a  third 
person  (the  "insured")  will  entitle  either  of  the  contract- 
ing principals  to  rescind  in  the  absence  of  a  contractual 
provision  to  that  effect. 

(c)  Neither  Appellant  Nor  the  Heirs  or  Personal  Repre- 
sentatives of  the  Deceased  "Insured"  Could  Waive  the 
Latter's  Privilege  With  Respect  to  Confidential  Com- 
munications to  His  Attending   Physicians. 

Appellant  did  sign  limited  waivers  after  his  father's 
the  "insured's,"  death,  while  Appellee  was  investigating 
the  claim.  These  waivers,  however,  were  limited  and  for 
the  purpose  of  adjustment  and  settlement  of  the  claim,  and 
were  legally  insufficient  under  California  law  to  overcome 
Appellant's  objection  upon  the  trial  to  the  admission  of 
privileged  communications  between  the  deceased  "insured" 
and  his  attending  physicians. 

Aetna  Life  Ins.  Co.  v.  McAdoo,  106  Fed.  (2d)  18. 

Under  the  law  in  California,  the  heirs  of  the  patient 
cannot  waive  the  privilege. 

Estate  of  Flint  (1893),  100  Cal.  391. , 
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Under  the  law  in  California,  personal  representatives 
of  the  patient  cannot  waive  the  privilege. 

Harrison  v.   Sutter  Street  Ry.    Co.    (1897),    116 
Cal.  156. 

While  the  Harrison  case,  supra,  was  decided  before 
California  Code  of  Civil  Procedure,  Section  1881,  was 
amended  to  provide  that  the  institution  of  an  action  for 
wrongful  death  constitutes  a  waiver,  nevertheless,  the 
case  is  directly  in  point  here  and  the  amendment  mentioned 
does  not  change  the  law^  in  the  situation  here  before  the 
court  inasmuch  as  the  instant  action  is  not  one  to  recover 
for  a  wTongful  death. 

In  the  Harrison  case,  the  personal  representative  of  the 
decedent  brought  the  action  for  the  decedent's  wrongful 
death.  The  trial  court  admitted,  over  defendant's  objec- 
tion, the  testimony  of  a  physician  who  treated  the  deceased 
during  his  lifetime,  to  prove  that  the  injuries  received 
while  in  a  collision  caused  his  death. 

The  Supreme  Court  held  that  that  was  error,  saying: 

''Under  the  principles  announced  in  the  Estate  of 
Flint,  100  Cal.  391,  34  P.  S6?>,  the  evidence  should 
have  been  excluded.  While  the  precise  question  here 
presented — whether,  after  the  death  of  the  patient,  his 
legal  representative  may  waive  the  objection  which 
the  statute  gives,  in  terms,  to  the  patient  alone — was 
not  there  directly  decided,  it  was,  nevertheless,  fully 
considered  and  discussed,  and  the  meaning  of  the 
statute  in  that  regard  very  clearly  indicated  in  the 
following  language:  'The  question  of  waiver  of  the 
privilege  by   the   personal  representative  or  heir   of 
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Appellant  is  not  a  third  paty  beneficiary,  and  he  relies 
on  no  contract  made  by  the  "isured."  Appellant  relies  on 
his  own  contract  with  Appelle  under  which  the  "insured" 
waived  certain  rights  but  acqired  none. 

The  law  provides  that  a  biach  of  warranty  by  one  of 
the  contracting  parties  entitle  the  other  to  rescind.  The 
law  does  not  provide  that  a  bsach  of  warranty  by  a  third 
person  (the  ''insured")  will  Qtitle  either  of  the  contract- 
ing principals  to  rescind  in  te  absence  of  a  contractual 
provision  to  that  effect. 

(c)  Neither  Appellant  Nor  th  Heirs  or  Personal  Repre- 
sentatives of  the  Deceased  "Insured"  Could  Waive  the 
Latter's  Privilege  With  Rspect  to  Confidential  Com- 
munications to  His  Attencng  Physicians. 

Appellant  did  sign  limited  waivers  after  his  father's 
the  "insured's,"  death,  while  Appellee  was  investigating 
the  claim.  These  waivers,  however,  were  limited  and  for 
the  purpose  of  adjustment  andsettlement  of  the  claim,  and 
were  legally  insufficient  under  California  law  to  overcome 
Appellant's  objection  upon  th  trial  to  the  admission  of 
privileged  communications  between  the  deceased  "insured" 
and  his  attending  physicians. 

Aetna  Life  Ins.  Co.  v.  IcAdoo,  106  Fed.  (2d)  18. 

Under  the  law  in  Calif orni,  the  heirs  of  the  patient 
cannot  waive  the  privilege. 

Estate  of  Flint  (1893),100  Cal.  391. . 
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Under  the  law  in  Califon  i,  personal  representatives 
of  the  patient  cannot  waive  t  ■  privilege. 

Harrison  v.   Sutter  S  eet  Ry.   Co.    (1897),   116 
Cal.  156. 

While  the  Harrison  case,  upra,  was  decided  before 
California  Code  of  Civil  Pr  :edure,  Section  1881,  was 
amended  to  provide  that  the  istitution  of  an  action  for 
wrongful  death  constitutes  .  waiver,  nevertheless,  the 
case  is  directly  in  point  here  ai  I  the  amendment  mentioned 
does  not  change  the  law  in  1 1  situation  here  before  the 
court  inasmuch  as  the  instant  ction  is  not  one  to  recover 
for  a  wrongful  death. 

In  the  Harrison  case,  the  p  sonal  representative  of  the 
decedent  brought  the  action  »r  the  decedent's  wrongful 
death.  The  trial  court  admit  d,  over  defendant's  objec- 
tion, the  testimony  of  a  physic  m  who  treated  the  deceased 
during  his  lifetime,  to  prov  that  the  injuries  received 
while  in  a  collision  caused  his  eath. 

The  Supreme  Court  held  i\    that  was  error,  saying : 

''Under  the  principles  nnounced  in  the  Estate  of 
Flint,  100  Cal.  391,  34  .  863,  the  evidence  should 
have  been  excluded.  Wh  e  the  precise  question  here 
presented — whether,  af  tei  :he  death  of  the  patient,  his 
legal  representative  may  vaive  the  objection  which 
the  statute  gives,  in  tern  to  the  patient  alone — was 
not  there  directly  decide<  it  was,  nevertheless,  fully 
considered  and  discussec  and  the  meaning  of  the 
statute  in  that  regard  v  y  clearly  indicated  in  the 
following  language:  Th  question  of  waiver  of  the 
privilege  by   the   persouc   representative  or  heir   of 
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the  deceased  is  a  new  one  in  this  state,  but  the  statute 
of  New  York  bearing  upon  this  matter  is  similar 
to  the  provision  of  our  Code  of  Civil  Procedure,  and 
the  decisions  of  the  courts  of  that  state  furnish  us 
ample  light  in  the  form  of  precedent.  The  Code  of 
Civil  Procedure  of  New  York,  section  836,  provides 
that  the  privilege  is  present  unless  "expressly  waived 
by  the  patient."  The  California  provision  contains  the 
words  "without  the  consent  of  his  patient."  It  will 
thus  be  seen  that  the  provisions  are  in  effect  the  same. 

The  courts  of  New  York,  under  this  clause  of  the 
statute,  have  uniformly  held  that  the  patient  alone  can 
waive  the  privilege  and  when  such  patient  is  dead  the 
matter  is  forever  closed.  Westover  v.  Aetna  Life  Ins. 
Co.,  99  N.  Y.  56,  1  N.  E.  104,  52  Am.  Rep.  1 ;  Reni- 
han  v.  Dennin,  103  N.  Y.  573,  9  N.  E.  320,  57  Am. 
Rep.  770;  Loder  v.  Whelpley,  111  N.  Y.  239,  18  N. 
E.  874.     *    *    *' 

This  construction  is  not  unreasonable  in  view  of 
the  peculiar  terms  of  our  statute,  and  is  undoubtedly 
fully  supported  by  the  New  York  authorities  referred 
to  in  the  case  just  cited;  and,  since  our  statute  seems 
to  be  framed  closely  after  that  of  New  York,  the 
construction  given  the  latter  by  the  courts  of  that 
state  should  have  great  weight  with  us  in  interpreting 
the  meaning  of  our  own." 

Subdivision  4  of  Section  1881  of  the  California  Code  of 
Civil  Procedure  announces  the  "policy  of  the  law"  and  the 
rule  with  respect  to  privileged  communications  between  a 
physician  and  his  patient  as  follows : 

"There  are  particular  relations  in  which  it  is  the 
policy  of  the  lazv  to  encourage  confidence  and  to  pre- 
serve it  inviolate;  therefore,  a  person  cannot  be  ex- 
amined as  a  witness  in  the  following  cases : 
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*'(l)  *    *    * 

"/'2)  *     *     * 

"(3)  *     *     * 

■  "(4)  A  licensed  physician  or  surgeon  cannot,  with- 
out the  consent  of  his  patient,  be  examined  in  a  civil 
action,  as  to  any  information  acquired  in  attending 
the  patient,  which  was  necessary  to  enable  him  to 
prescribe  or  act  for  the  patient;  *  *  *.''  (Em- 
phasis added.) 

In  the  case  of  In  re  Flint,  100  Cal.  391,  at  page  396, 
the  Supreme  Court  said: 

''This  provision  of  lazv  rests  upon  a  sound  public 
policy.  Its  object  and  purpose  is  to  enable  the  patient 
to  make  a  full  statement  of  his  physical  infirmities  to 
his  physician,  with  the  knowledge  that  the  law  re- 
cognizes the  communications  as  confidential,  and 
guards  against  the  possibility  of  his  feelings  being 
shocked  or  his  reputation  tarnished  by  their  subse- 
quent disclosure.  To  him,  the  considerations  are  even 
more  weighty  that  the  privilege  remain  inviolate 
after  he  has  gone  to  his  grave,  for  his  good  name  is 
left  behind  deprived  of  his  protecting  care."  (Em- 
phasis added.) 

In  the  case  of  Kramer  v.  The  Policy  Holders  Life  Insur- 
ance Ass'n.,  5  Cal.  App.  (2d)  380,  the  court  said  in  this 
connection  that: 

**Our  state  has  proclaimed  its  attitude  in  favor  of 
liberal  construction.  In  the  case  of  McRae  v.  Erick- 
son,  1  Cal.  App.  326,  at  pp.  331-332,  the  court  says: 
'But  to  give  to  the  statute  this  narrow  construction 
would  equally  exclude  from  its  application  many  if 
not  most  of  the  answers  to  questions  usually  put.  and 
properly  and  necessarily  put,  by  competent  physicians 
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to  patients  in  cases  of  this  kind,  in  order  to  enable 
them  to  act  for  their  patients.  This,  we  think,  would 
be  to  defeat  the  obvious  purpose  of  the  act,  which, 
it  is  said,  ''is  to  facilitate  and  make  safe  full  and  con- 
fidential disclosure  by  patient  to  physician  of  all  facts, 
circumstances,  and  symptoms,  untrammeled  by  appre- 
hension of  their  subsequent  and  enforced  disclosure 
and  publication  on  the  untness  stand,  to  the  end  that 
the  physician  may  form  a  correct  opinion,  and  be  en- 
abled safely  arid  efficaciously  to  treat  his  patient." 
{Will  of  Bruendl,  102  Wis.  47.  78  N.  W.  169.) 
Hence,  it  is  said  in  the  case  cited  *  *  * :  "The  seal 
placed  on  the  lips  of  the  physician  only  relates  to  'in- 
formation necessary  to  enable  him  to  prescribe  for 
such  patient  as  a  physician.'  "  The  tendency  of  all 
courts  has  been  and  should  be  toivard  liberal  con^ 
struction  of  these  zi'ords  to  effectuate  the  purpose  of 
the  statute/'' 

In  the  case  of  Turner  Z'.  Redzi'ood  Mutual  Life  Ass'n., 

13  Cal.  App.  (2d)  573,  576,  the  court  in  this  connection, 

states  that: 

"In  approaching  the  question  we  must  bear  in  mind 
two  well-settled  rules  of  construction  in  California. 
(1)  That  the  provisions  of  subdivision  four  of  sec- 
tion  1881  of  the  Code  of  Civil  Procedure  should  be 
liberally  construed  in  favor  of  the  patient  {Kramer 
V.  Policy  Holders  etc.  Assn.,  5  Cal.  App.  (2d)  380 
(42  Pac.  (2d)  665)  ;  McRae  v.  Erickson,  1  Cal.  App. 
326  (82  Pac.  209)),  and,  (2)  that  as  the  application 
and  insurance  policy  were  both  prepared  by  the  in- 
surance carrier,  and  the  proznsions  here  in  question 
are  invoked  to  forfeit  the  policy,  their  terms  should 
be  strictly  construed  against  it.  ( IVitlierow  v.  United 
American  his.  Co.,  101  Cal.  App.  334  (281  Pac. 
668).)"    (Emphasis  added.) 
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(d)  After  the  Policy  Was  Issued,  the  "Insured's"  Waiver 
of  Privilege  Was  an  Integral  Part  of,  and  Provision  in, 
the  Policy  for  the  Appellee's  Benefit;  and  Its  Rights  and 
Powers  Thereunder  May  Not  Be  Exercised  and  Enjoyed 
by  it  Concurrently  With  Its  Affirmative  Repudiation 
and  Prayer  for  Cancellation  and  Rescission  Thereof. 

The  'Insured"  in  the  instant  case  executed  a  waiver  in 
'Tart  II,"  in  words  and  figures  as  follows: 

"*  *  *  I  expressly  waive  to  such  extent  as  may 
be  lawful,  on  behalf  of  myself  and  of  any  person  who 
shall  have  or  claim  any  interest  in  any  policy  issued 
hereunder,  all  provisions  of  law  forbidding  any  phy- 
sician or  other  person  who  has  attended  or  examined 
me,  or  who  may  hereafter  attend  or  examine  me, 
from  disclosing  any  knowledge  or  information  which 
he  thereby  acquired,  and  I  authorize  any  such  dis- 
closure."   [II,  406.] 

The  policy  in  suit  made  the  application  a  part  of  the 
contract,  in  words  and  figures  as  follows : 

''This  policy  and  the  application,  a  copy  of  which 
is  attached  to  and  made  a  part  of  this  policy  con- 
stitute the  entire  contract  between  the  parties.  All 
statements  made  by  the  insured  or  in  his  behalf,  in 
the  absence  of  fraud,  shall  be  deemed  representations 
and  not  warranties;  and  no  such  statements  shall  be 
used  in  defense  to  a  claim  unless  contained  in  the 
application  and  unless  a  copy  of  such  application  is 
attached  to  this  policy  when  issued.    *   *    *"    [I,  41.] 
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Appellant,  in  "Part  I"  (the  application)  the  only  docu- 
ment signed  by  him,  agreed  that: 

*'*  *  *  This  application,  including  Part  II,  a  copy 
of  which  shall  be  attached  to  the  policy  when  issued, 
shall  become  a  part  of  every  policy  issued  hereon; 
*    *    *"    [I,  44.] 

Accordingly,  therefore,  the  only  valid  waiver  of  privi- 
leged communications  entitling  the  Appellee  to  introduce 
testimony  of  the  ''insured's"  attending  physician  with 
respect  to  the  ''insured's"  medical  history,  health  and 
physical  condition,  was  a  part  of  the  policy  itself,  and  an 
integral  part  thereof.  After  the  waiver  became  merged 
into  the  contract,  the  insurer's  subsequent  exercise  of  its 
power  to  elicit  information  from  the  insured's  attending 
physicians  with  respect  to  privileged  matter  was  an  exer- 
cise of  a  right  accruing  to  Appellee  under  the  contract. 
It  is  a  well  recognized  rule  that 

"The  insurer  may  not  repudiate  the  policy,  deny 
all  liability,  and  at  the  same  time  be  permitted  to 
stand  on  a  provision  inserted  in  the  policy  for  its 
benefit." 

Grant  v.  Sun  Indemnity  Co.  (1938),  11  Cal.  (2d) 
438,  440. 

and  cases  there  cited. 

Austin  V.  Hallmark  Oil  Co.  (1943),  21  Cal.  (2d) 
718,  727  (5); 

10  Cal.  Jur.,  Sec.  25,  p.  645. 
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(e)  The  Trial  Court  Erred  in  Admitting  the  Testimony  of 
the  Deceased  Insured's  Attending  Physicians  Over  Ap- 
pellant's Objections.  In  the  Absence  of  Such  Testimony, 
There  Is  No  Evidence  in  Support  of  the  Judgment. 

The  testimony  of  the  insured's  attending  physicians, 
Dr.  Rosenfeld  and  Dr.  Seech,  admitted  over  Appellant's 
objections,  was  also  error  because  such  evidence  was  hear- 
say insofar,  at  least,  as  the  statements  of  the  "insured"  to 
the  doctors  were  concerned. 

Yorev.  Booth,  110  Cal.  238. 

The  propriety  of  the  application  of  the  rule  of  law 
stated  in  Yore  v.  Booth,  supra,  is  emphasized  in  the  case 
at  bar  for  the  reason  that  in  the  Booth  case,  the  third 
party  beneficiary  was  the  plaintiff  suing,  and  she  was 
merely  the  object  of  the  insured's  bounty  under  a  contract 
of  insurance  which  the  insured  made  with  the  insurance 
company,  while  in  the  case  at  bar,  the  Appellant,  in  his 
own  behalf  and  for  his  own  benefit,  rather  than  the  in- 
sured, entered  into  the  insurance  contract  with  the  Ap- 
pellee insurer. 

In  the  Booth  case  the  court  said,  at  pages  240,  241 : 

"*  *  *  A  person  who  procures  a  policy  upon  his 
own  life,  payable  to  a  designated  beneficiary,  al- 
though he  pays  the  premiums  himself,  and  keeps  the 
policy  in  his  exclusive  possession,  has  no  power  to 
change  the  beneficiary,  unless  the  policy  itself,  or  the 
charter  of  the  insurance  company,  so  provides.  In 
other  words,  it  is  held  that  the  beneficiary  named  in 
the  policy,  although  he  has  parted  with  nothing,  and 
is  simply  the  object  of  another's  bounty,  has  acquired 
a  vested  and  irrevocable  interest  in  the  policy,  which 
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he  may  keep  alive  for  his  own  benefit  by  paying  the 
premiums  or  assessments  if  the  i^erson  who  effected 
the  insurance  fails  or  refuses  to  do  so." 

In  the  Booth  case,  the  defendant,  to  avoid  liability, 
urged  that  the  insured  falsely  answered  questions  in  the 
application  with  respect  to  his  age,  and  offered  evidence 
of  the  insured's  prior  statements  inconsistent  with  the 
answers  in  the  insured's  application.  This  evidence  was 
rejected  on  the  ground  that  it  was  hearsay  and  the  Su- 
preme Court  affirmed  the  judgment  of  the  trial  court  on 
that  ground,  saying  at  pages  241,  242: 

"*  *  *  Any  declarations  of  the  deceased,  not  made 
at  the  time  of  procuring  the  policy,  or  as  part  of  the 
res  gestae,  were  hearsay  and  incompetent.  *  *  *" 
(Emphasis  added.) 

(f)  All  Answers  to  the  Printed  Questions  in  Part  II  of  the 
Application  Are  Written  by  and  in  the  Longhand  of 
the  Medical  Examiner  and  Represent  His  Interpreta- 
tion of  That  Which  He  Considered  the  Material  Por- 
tion of  the  Insured's  Answers  to  the  Medical  Exam- 
iner's Interpretation,  and  in  One  Instance  Admittedly 
Erroneous    Interpretation,    of    the    Printed    Questions. 

The  insured  was  Yiddish,  was  Jewish,  read  Hebrew 
but  didn't  read  EngHsh  well.  The  evidence  showed,  the 
court  said,  that  he  didn't  read  documents  but  he  understood 
them  when  they  were  read  to  him,  and  he  always  had  im- 
portant documents  read  to  him.  Lawyers  by  whom  he 
had  been  advised  testified  that,  when  they  did  anything 
for  him,  they  read  the  documents  to  him  or  that  someone 
came  in  and  read  them  to  him  and  then  he  exercised  his 
judgment  predicated  upon  what  he  heard  [I,  359-360]. 
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In  propounding  his  interpretation  of  the  printed  ques- 
tions in  Part  II  to  the  "insured,"  the  medical  examiner 
sat  across  the  desk  from  the  "insured"  facing  him  [I, 
202].  All  answers  written  in  Part  II  were  written  in 
longhand  by  the  medical  examiner  [I,  201].  The  insured 
wrote  nothing  on  Part  II  other  than  his  own  signature  [I, 
201].  After  the  medical  examiner  completed  all  the  ques- 
tions he  turned  the  document  around  and  asked  the  "in- 
sured" to  sign  it  [I,  222]. 

The  medical  examiner  did  not  record  all  of  the  insured's 
answers  or  such  of  the  insured's  answers  as  the  medical 
examiner  thought  were  "immaterial"  [I.  215].  Some  of 
insured's  answers  omitted  in  "Part  11"  were  included  in 
the  medical  examiner's  confidential  report  [I,  214-15,  222]. 
The  medical  examiner  did  not  ask  all  of  the  printed  ques- 
tions in  "Part  11"  correctly,  e.  g.,  subdivision  "B"  of  ques- 
tion 35  indicates  that  the  insured  answered  that  he  had 
never  suffered  from  "insomnia."  The  question  as  printed 
is:  "Have  you  ever  suffered  from:  Insomnia?"  The 
answer  written  by  the  medical  examiner  is:  "No."  TJie 
"insured"  made  no  such  reply  to  the  question  as  printed. 
Actually,  the  "insured's"  reply  was:  "yes"  to  the  medical 
examiner's  erroneous  interpretation  of  the  question,  viz. : 
in  interpreting  that  printed  question  and  propounding  it 
to  the  "insured,"  the  medical  examiner  asked  the  "insured," 
and  here  we  quote  the  record  testimony  of  the  medical 
examiner : 

"I  asked  him  (meaning  the  insured)  if  he  slept  well. 
He  (meaning  the  insured)  said  'yes.'  That  answer 
would  be  'No'  for  insomnia"  [I,  213]. 
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The  medical  examiner's  mistake  in  this  respect  is  very 
natural  and  in  no  sense  surprising  in  retrospect  when  con- 
sideration is  given  to  the  form  of  the  printed  question 
which  appears  as  Number  35  in  "Part  11"  to  wit: 


Have  you  ever  suffered  from  : 
35   (Give    details    under    44) 

A. 

Indigestion? 

No. 

B. 

Insomnia? 

Nc 

C.  Nervous  strain 
or   depression? 

No. 

D. 

Overwork? 

No. 

E. 

Dizziness    or 
fainting  spells? 

No 

F.  Palpitation 
of    heart? 

No. 

G. 

Shortness 
of   breath? 

No. 

H. 

Pain   or  pressure 
in   the   chest? 

No 

It  is  obviously  easy  to  not  read:  "Have  you  ez'er  suffered 
from:"  (emphasis  added)  before  each  of  the  eight  (8) 
subdivisions  of  the  above  reproduction  of  number  35  of 
"Part  11".  However,  that  is  precisely  the  admission  of 
that  which  the  medical  examiner  did  with  respect  to  sub- 
division "B"  thereof  [I,  213].  Perhaps  the  medical  ex- 
aminer's admission  in  this  regard  was  an  inadvertence 
while  on  the  witness  stand.  If  it  was  merely  an  inad- 
vertence, it  demonstrates  how  easily  it  can  be  and  probably 
was  slipped  into  with  respect  to  the  other  seven  subdivi- 
sions. If  it  can  be  so  easily  slipped  into  in  open  court 
when  the  witness's  attention  to  the  matter  is  concentrated 
and  he  is  on  the  alert,  it  is  obvious  that  the  same  inadvert- 
ence is  more  probable  in  the  press  of  routine  office  pro- 
cedure and  expedition. 

In  further  corroboration  of  the  probability  that  the 
medical  examiner  failed  to  read  "Have  you  ever  suffered 
from:"  before  all  of  the  8  subdivisions  of  "35,"  is  the 
striking  coincidence  that  all  the  answers  are  "No,"  which 
is  comprehensible  if  the  medical  examiner  asked  "Do  you 
suffer  from":  or  "do  you  nozv  suffer  from:"  before  each 
of  the  8  subdivisions.    On  the  other  hand,  it  is  incredible 
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that  a  man  64  years  of  age  would  say,  or  believe  it  credible 
to  say,  or  that  Appellee  or  its  medical  examiner  or  its 
medical  director  would  believe  that  during"  all  of  his  life 
of  64  years  the  insured  had  never  suffered  from  "indiges- 
tion," "insomnia,"  "nervous  strain  or  depression,"  "over- 
work," "dizziness  or  fainting  spells,"  "palpitation  of 
heart,"  "shortness  of  breath"  or  "pain  or  pressure  in  the 
chest."  It  is  preposterous  that  Appellee  should  have  be- 
lieved or  relied  upon  a  statement  that  any  person  64  years 
old,  who  had  a  history  of  diabetes,  sugar  or  albumen  in 
his  blood  and  previously  rejected  for  insurance,  never  in 
64  }-ears  had  suft'ered  from  any  of  the  maladies  named. 

Some  parts  of  the  answers  in  "Part  11"  are  not  even 
interpretations  of  answers  of  the  "insured,"  and  on  the 
contrary  represent  answers  furnished  by  the  medical  ex- 
aminer himself.  This  is  demonstrated  in  several  instances, 
e.  g.,  36B  of  "Part  11"  requests  the  "insured"  to  "give 
reasons,  name  of  practitioner  and  details  under  44"  if  the 
"insured"  had  consulted  or  been  examined  by  a  physician 
or  other  practitioner  within  5  years.  Pursuant  thereto,  the 
medical  examiner  wrote  under  "Special  Information"  at 
44  in  his  own  longhand : 

"Dr.  Maurice  H.  Rosenfeld,  1908  August  1942  Phy- 
sical examination  and  blood  sugar  determination  re- 
port was  normal." 

In  explanation  of  the  source  of  his  information  concern- 
ing and  the  meaning  of  "1908"  in  the  last  quotation  above, 
the  medical  examiner  explained  as  follows  on  his  direct 
examination : 

"Q.     His    (Dr.   Maurice   H.   Rosenfeld)    address, 
1908  Wilshire  Blvd?    A.    Yes. 

Q.     Did  you  just  fail  to  put  in  'Wilshire  Boule- 
vard'?   A.    That's  right.    [1,216.] 
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Q.  You  did  not  make  an  error;  you  just  failed  to 
put  in  'Wilshire  Boulevard'?    A.    I  omitted  it,  yes. 

Q.  The  court  has  suggested  that  the  full  address 
of  the  doctor  was  not  listed  on  your  item  44.  Does 
that  refresh  your  memory  as  to  whether  or  not  Mr. 
Lutz  (the  insured)  said  he  had  consulted  Dr.  Maurice 
H.  Rosenfeld  at  1908  Wilshire  Boulevard?  A.  No, 
that's  the  office  address  of  the  doctor  he  consulted. 

Q.  From  whom  did  you  get  the  office  address  of 
Dr.  Maurice  H.  Rosenfeld?  A.  1  knew  it.  That's 
where  his  office  was."    [I,  217.]    > 

(g)  The  Appellee  Had  Placed  at  Its  Disposal  the  "Exact 
Source"  of  Information  From  Which  It  Could  Have 
Obtained  Full  and  Complete  Information  on  Everything 
It  Now  Claims  Was  Withheld  From,  and  Misrepresented 
to,  It. 

The  "insured"  gave  Appellee  the  name  of  his  attending 
physician,  Dr.  Maurice  H.  Rosenfeld,  whose  testimony, 
introduced  over  Appellant's  objection  in  the  trial  of  this 
case,  demonstrated  that  he  was  thoroughly  conversant 
with  and  readily  disclosed  every  item  of  fact  with  respect 
to  every  item  of  alleged  fraud,  concealment  and  misrepre- 
sentation upon  which  Appellee  relies  and  the  judgment 
is  premised. 

The  insured's  concurrent  waiver  of  privilege  and  express 
authorization  for  the  revelation  to  Appellee  of  all  privi- 
leged communications  by  "any  physician  or  other  person 
who  has  attended  or  examined  me,"  obviously  included 
Dr.  Rosenfeld  and  placed  at  Appellee's  disposal  the  "exact 
source"  of  information  from  which  it  could  have  obtained, 
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and  after  the  ''insured's"  death  it  did  obtain,  full  and  com- 
plete information  on  everything  Appellee  now  claims  was 
withheld  from  it. 

The  testimony,  admitted  over  Appellant's  objection,  of 
Dr.  Maurice  H.  Rosenfeld,  the  "insured's"  attending 
physician,  showed  that  //  Appellee  Imd  inquired  of  Dr. 
Rosenfeld,  under  the  "insured's"  waiver  of  privilege  in 
"Part  II,"  it  would  have  received  and  elicited  from  him 
prior  to  the  issuance  of  the  policy  in  suit,  the  following 
information,  to  wit  (in  the  order  of  the  "insured's"  con- 
sultations with  the  doctor) : 

1.  First  consulted  by  insured  on  January  16,  1937 
[I,  101]  who  complained  of  dizziness,  vertigo  and 
inability  to  get  out  of  bed  [I,  102].  While  the  doctor 
diagnosed  the  condition  as  "probable  slight"  stroke 
which  he  "suspected  as  being  very  mild"  and  found 
some  hardening  of  the  arteries  or  arteriosclerosis  and 
advised  rest  [I,  103],  he  did  not  tell  the  insured  that 
he  had  suffered  or  sustained  a  stroke;  the  insured 
was  told  "that  his  general  condition  was  satisfactory" 
but  that  the  "question  of  a  possible  stroke  had  to  be 
considered  in  view  of  the  symptoms  and  the  eye 
ground  findings"  [I,  134]  made  by  an  eye  specialist, 
Dr.  Stephen  Seech,  with  whom  Dr.  Rosenfeld  com- 
municated directly  [I,  124-125].  The  insured  had 
no  pains  [I,  142]. 

(Over  Appellant's  objection  [I,  156],  Stephen  G. 
Seech,  M.  D.,  specializing  in  ophthalmology  [I,  155] 
with  whom  Dr.  Rosenfeld  communicated  directly 
fl,  124-125],  testified  that  he  was  consulted  by  the 
"insured":  on  January  15,  1937  [I,  155],  complaining 
that  two  days  earlier  he  awakened  with  a  dizzy  head 
and  was  nauseated  [I,  156].) 


2.  On  January  19,  1937,  Dr.  Rosenfeld  saw  the 
"insured"  again  and  the  treatment  was  discussed. 
That  was  the  last  time  Dr.  Rosenfeld  saw  the  insured 
for  a  number  of  years  [I,  135 J. 

3.  On  June  1,  1942,  over  5  years  after  the  last 
previous  consuhation.  Dr.  Rosenfeld  next  saw  [I, 
135]  and  examined  [I,  105]  the  "insured"  at  which 
time  he  gave  the  "insured"  a  complete  physical  ex- 
amination, made  an  electrocardiographic  study  and 
further  study  of  the  "insured's"  blood,  blood  sugar, 
blood  count  and  urinalysis.  The  doctor  found  the 
"insured"  had  an  elevated  abnormal  blood  sugar; 
blood  pressure  slightly  elevated;  a  mild  coronary 
ischemia  [I,  105]  which  "is  transitory"  [I,  106]  while 
the  "probable"  narrowing  of  the  coronary  arteries  is 
chronic  and  "probably"  progressive.  The  diagnosis 
was  "probably"  angina  pectoris  "probably"  due  to  the 
coronary  artery  narrowing.  The  "insured"  was  ad- 
vised to  curtail  activities,  reduce  weight  by  diet,  "to 
improve  this  potential  diabetic  condition"  and  was 
given  nitroglycerine,  (sometimes  prescribed  for  high 
blood  pressure)  [I,  135],  for  relief  of  pain  [I,  106 
&  137],  which  the  "insured"  for  the  first  time  com- 
plained of  getting  around  his  heart  [I,  142]  and 
which  the  "insured"  thought  were  "gas"  pains  [I, 
136].  The  doctor's  "suspicions"  were  that  the  "in- 
sured" had  "mild"  angina  pectoris.  The  symptoms 
"were  very  mild"  [I,  136],  The  diagnosis  of  angina 
pectoris  was  "suspected"  [I,  107],  but  it  was  Dr. 
Rosenfeld's  policy,  when  he  found  a  condition  in- 
volving a  suspicion  of  heart  infirmity,  not  to  make 
any  statements  which  would  make  the  patient  unduly 
apprehensive  [I,  119,  135].  The  "insured"  was  also 
told  about  his  "potential  diabetic  condition"  [I,  107]. 

4.  On  June  3,  1942,  Dr.  Rosenfeld  advised  the  "in- 
sured" that  there  was  some  abnormality  in  the  cardio- 


gram,  not  seen  in  the  previous  studies,  which  indi- 
cated that  the  pains  of  which  the  insured  complained 
were  due  to  his  heart  and  "suggested"  angina  pectoris 
[I,  HI  J.  In  his  testimony  Dr.  Rosenfeld  said  he 
found  excessive  sugar  in  the  insured's  blood  on  "one" 
occasion  which  he  identihed  as  this  occasion,  i.  e., 
June  3,  1942,  [I,  145]  although  he  previously  testified 
he  found  on  June  1,  1942,  that  the  insured  had  an 
elevated  abnormal  blood  sugar  [I,  105]. 

5.  On  June  5,  1942,  the  "insured"  had  no  com- 
plaints [I,  107].  The  doctor  made  no  examinations 
[I,  137]. 

6.  On  June  12,  1942,  the  ''insured"  said  he  had 
been  feeling  better  than  he  had  on  the  previous  visits. 
He  did  not  complain  of  pain,  pressure  in  the  chest 
or  dizziness  [I,  137]. 

7.  On  July  6,  1942,  the  "insured"  stated  he  was 
feeling  very  much  better;  he  said  he  was  much  im- 
proved [I,  138]  and  had  no  complaints  [I,  115]. 
While  the  doctor  "suspected  the  possibility  of  an 
acute  coronary  occlusion"  and  continued  to  believe 
that  the  "insured"  had  arteriosclerosis  and  angina 
pectoris  [I,  116],  nevertheless,  he  did  not  tell  the 
"insured"  what  his  diagnosis  and  conclusions  were 
[I,  117].  The  doctor  testified  that  said  diagnosis 
and  conclusions  were  *'just  for  my  own  informa- 
tion and  a  follow  up  for  further  diagnostic  evi- 
dence" [I,  117].  The  electrocardiograms  taken  on 
this  date  showed  definite  improvement  and  the  doc- 
tor so  advised  the  "insured"  and  recommended  a 
"little  vacation"   [I,  139]. 

8.  On  August  7,  1942,  the  "insured"  had  no 
complaints  and  no  pains  [I.  140].  The  doctor 
made  a  blood  sugar  test,  found  it  to  be  normal,  and 
so  advised  the   "insured"    [I,    140].     The  examina- 
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tion  and  discussion  that  day  "was  primarily  refer- 
able to  the  patient's  diabetic  problem"  and  the  doctor 
told  the  ''insured"  "that  his  blood  sugar  was  essen- 
tially normal"  [I,  118].  Having  in  mind  the  "in- 
sured's" age,  64,  it  was  the  doctor's  opinion  that  the 
"insured"  was  in  a  good  state  of  health  "except  for 
the  pains  and  slight  electrocardiograph  changes"  [I, 
140]. 

9.  On  August  11,  1942,  the  last  time  the  doctor 
saw  the  insured  before  November  16,  1942,  when  the 
latter  signed  the  application  [I,  144],  the  "insured" 
had  no  complaints;  he  was  re-examined  and  another 
electrocardiogram  was  taken.  The  doctor  advised 
that  although  his  suspicion  was  the  same,  neverthe- 
less "there  was  no  increase  in  impairment  noticed" 
[I,  118].  The  overall  picture  was  that  the  "in- 
sured" was  improving:  he  was  better.  From  June  5, 
1942,  to  August  11,  1942,  he  had  improved  [I,  141]. 
His  blood  pressure  [I,  144]  and  blood  sugar  were 
normal  [I,  145].  He  was  recovered  from  the  pain 
[I,  150].  The  appearance  of  the  "insured"  was  that 
of  a  normal  appearing  man  in  every  way  [I,  144]. 

On  April  7,  1944,  or  19  months  later.  Dr.  Rosenfeld  in 
his  office  next  [I,  143],  and  for  the  last  time,  saw  the 
"insured"  before  his  fatal  illness  [I,  144].  Dr.  Rosen- 
feld did  not  see  [I,  143]  nor  prescribe  any  medicine  for 
[I.  144]  the  "insured"  from  August  11,  1942  to  April  7, 
1944  [I,  143-144]. 

Dr.  Rosenfeld  further  testified  that  the  insured  died  of 
"an  accute  attack  of  coronary  thrombosis"  [I,  119],  which 
probably  occurred  several  hours  before  his  death  [I,  143], 
but  was  sent  to  the  hospital  for  an  acute  duodenal  ulcer, 
i.  c,  ulcer  of  the  stomach  [I,  120].  In  all  of  the  doctor's 
examinations,  there  were  no  symptoms  which  could  be  as- 
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cribed  to  coronary  thrombosis  [I,  144].  Normal,  healthy 
appearing  people  suffer  from  fatal  attacks  of  coronary 
thrombosis  without  any  previous  symptoms  and  Dr. 
Rosenfeld  could  not  determine  in  August,  1942,  from  any 
examination  that  he  could  or  did  make  as  a  heart  specialist, 
whether  or  not  the  insured  had  coronary  thrombosis  [I, 
143]. 

It  is  possible  for  a  person  to  have  mild  angina  pectoris 
and  thereafter  effect  a  complete  recovery.  Many  times 
a  person  will  have  all  the  symptoms  of  mild  angina  and, 
over  a  period  of  time  and  treatment,  can  completely  re- 
cover [I,  149]. 

While,  over  Appellant's  objection  [I,  122-123],  Dr. 
Rosenfeld  stated  that  it  was  his  "belief"  that  the  "in- 
sured" had  arteriosclerosis  and  angina  pectoris  during  the 
39  day  period  between  Nov.  1,  1942  and  Dec.  9,  1942 
[I,  122-123],  nevertheless,  he  did  not  see  the  ''insured" 
or  prescribe  any  medicine  for  him  during  the  over  19- 
months  period  between  August  11,  1942  to  April  7,  1944 
[I,  143-144]  and  this  evidence  of  Dr.  Rosenfeld  with  ref- 
erence to  said  39  day  period  should  have  been,  and  the 
trial  court  thought  that  it  was,  excluded  as  is  demonstrated 
in  the  court's  opinion  where  Judge  Jenney,  speaking  of 
the  evidence  elicited  from  Dr.  Rosenfeld,  said: 

"The  testimony  limits  the  information  obtained 
by  Dr.  Rosenfeld  from  the  deceased  to  that  period 
of  time  prior  to  November  16,  1942"  [I,  355]. 

Dr.  Rosenfeld  testified  that  during  the  months  of  No- 
vember and  December,  1942,  and  January,  1943,  his  office 
address  was  1908  Wilshire  Boulevard;  telephone  number 
was  Exposition  1369;  his  bookkeeper's  name  was  Miss 
Byington  [I,  146]  and  that  during  that  period  he  did  not 
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[I,  148]  receive  any  letters  or  communications  from  Ap- 
pellee, New  England  Mutual  Life  Insurance  Company  of 
Boston,  a  corporation,  with  reference  to  the  health,  con- 
dition or  treatment  of  the  "insured"  [I,  147-148]  but  that 
shortly  after  the  ''insured's"  death,  i.  e.,  subsequent  to 
May  28,  1944,  Dr.  Rosenfeld  received  a  form  from  Ap- 
pellee to  fill  out  [I,  148]. 

Dr.  Rosenfeld  thought  he  was  in  his  own  office  [I, 
151]  when  he  filled  out  the  certificate  of  death  [Ex. 
C]  which  certified  that  the  insured's  cause  of  death  was 
"acute  coronary  thrombosis"  of  only  one  day's  duration; 
"angina  pectoris"  of  a  duration  of  "1  yr  +"  and  duodenal 
ulcer  of  a  duration  of  "2  Mo.  +"  [11,  420]. 

The  "insured's"  complaint  of  "gas"  pains  had  nothing 
to  do  with  "indigestion".  There  is  no  evidence  in  the  rec- 
ord that  the  "insured"  suffered  from  "indigestion".  Dr. 
Rosenfeld  explained  (emphasis  added)  that  when  a  "gas" 
pain  "occurs  on  effort  or  on  emotion,  it  becomes  obvious 
that  the  stomach  is  not  the  thing  at  fault,  but  the  heart. 
However,  most  patients  who  complain  of  pain  or  a  pecu- 
liar sensation  that  is  hard  for  them  to  describe,  and  they 
usually  say  it  is  gas  pains  primarily  because  of  belch- 
ing, and  they  say,  T  feel  badly.'  This  is  a  very  common 
fallacy  and  the  dififerential  point  is  that  gas  pains  usually 
are  associated  in  close  relation  to  the  intake  of  food, 
while  the  gas  pain  as  caused  by  heart  disease  is  related 
to  ep.iotion  and  strain"  [I,  126]. 

While  the  "insured"  complained  of  pain  on  June  1, 
1942  [I,  142],  which  Dr.  Rosenfeld  said  was  due  to  the 
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heart  [I,  107]  and  not  the  stomach  [I,  126],  which  the 
''insured"  considered  a  "gas"  pain  [I,  136],  nevertheless 
the  fact  remains  that  the  "insured"  never  had  any  condi- 
tion which  was  diagnosed  as  "indigestion"  or  "palpita- 
tion of  the  heart.'  Unless  pain  in  the  "heart"  is  synono- 
mous  with  pain  in  the  "chest,"  the  "insured"  never  had 
any  pain  in  the  chest  and  certainly  he  had  no  condition 
diagnosed  as  pain  or  pressure  in  the  "chest." 

The  appellee  was  in  possession  of  facts  which  put  it  on 
notice  and  inquiry  and  which,  if  pursued,  would  have  given 
it  actual  knowledge  and  full  and  complete  information  con- 
cerning everything  it  nozv  claims  was  withheld  from  and 
misrepresented  to  it.  Its  failure  to  make  such  inquiry, 
when  it  could  have  conveniently  done  so,  constitutes  notice 
of  that  which  the  inquiry  would  Irnve  disclosed,  and  this 
constitutes  a  waiver  of  all  right  to  complain  that  such  in- 
formation was  withlwld  from  or  misrepresented  to  it. 

An  insurance  company  may  be  charged  with  knowledge 
of  facts  which  it  ought  to  have  known. 

Columbian  Nat.  Life  Ins.  Co.  v.  Rodgers,  116  F. 
(2d)  705,  citing 

Supreme  Lodge  K.  P.  v.  Kalinski,  163  U.  S.  289, 
41  L.  Ed.  163. 

In  the  Columbian  National  Life  Insurance  Co.  case, 
supra,  the  beneficiary  brought  the  action  on  a  $10,000 
policy  issued  by  the  defendant  insurance  company  on  Feb. 
5,  1935,  where  the  insured  died  less  than  6  months  later, 
on  August  4,  1935.     The  defendant  insurer  claimed  that 


—48— 

the  insured  made  false  and  fraudulent  representations  in 
his  application  in  response  to  questions  as  to  whether  he 
had  ever  been  declined  insurance.     The  evidence  showed: 

1.  The  insured  had  previously  applied  to  and  was  de- 
clined insurance  by  John  Hancock  Mutual  Life  Ins. 
Co.; 

2.  After  the  John  Hancock  Co.  declined  the  issuance 
of  a  policy,  information  that  it  had  the  insured's 
application,  and  some  other  company  has  created  a 
record  against  him,  was  given  to  members  of  the 
Medical  Information  Bureau  ("MIB")  without  stat- 
ing whether  John  Hancock  Co.  had  issued  or  de- 
clined to  issue  a  policy; 

3.  The  above  MIB  information  was  in  defendant's 
possession  and  before  its  proper  agents  when  it  is- 
sued the  policy  after  previously  having  notified  its 
agent  that  its  delay  on  the  application  was  because 
it  was  investigating  Applicant's  previous  insurance 
record. 

4.  There  was  no  evidence  as  to  the  investigation  the 
defendant  made  but  it  was  established  that  defend- 
ant made  no  investigation  of  John  Hancock  Co. 
which  latter  company  imparted  no  information  to  the 
defendant  prior  to  the  latter's  issuance  of  the  policy 
in  suit. 

The  court  held  that  the  defendant  was  put  upon  inquiry 
by  information  before  it  when  it  issued  the  policy  and 
was  estopped  to  assert  that  it  was  without  knowledge  con- 
cerning the  facts  involved  in  the  previous  unsuccessful 
application  to  obtain  insurance. 

Keeping  in  mind  the  fact  that  in  the  instant  case  the 
contract  was  between  the  Appellee  insurer  and  the  as- 
sured Appellant,  and  not  with  the  latter's  father,  the  so- 
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called  "insured,"  the  following  sections  of  the  Insurance 
Code  demonstrate  the  impropriety  of  permitting  the  in- 
surer to  complain  of  the  third  party's  (the  "insured's") 
alleged  concealment  or  misrepresentation: 

Presumed  Knowledge. 

"Each  party  to  a  contract  of  insurance  is  bound  to 
know: 

(a)  All  the  general  causes  which  are  open  to  his 
inquiry  equally  with  that  of  the  other,  and  which 
may  affect  either  the  political  or  material  perils 
contemplated. 

(b)  All  the  general  usages  of  trade." 

335  California  Insurance  Code. 

Waiver  of  Right  to  Information. 

"The  right  to  information  of  material  facts  may 

be  waived     *     *     *     by  neglect  to  make  inquiries  as 

to   such   facts,   where   they  are   distinctly   implied   in 

other  facts  of  which  information  is  communicated." 

336  California  Insurance  Code. 

Matters  Not  Required  to  be  Disclosed  Except 
Upon  Inquiry. 

"Neither  party  to  a  contract  of  insurance  is  bound 
to  communicate  information  of  the  matters  follow- 
ing, except  in  answer  to  the  inquiries  of  the  other : 

1.  Those  which  the  other  knows. 

2.  Those  which,  in  the  exercise  of  ordinary  care, 
the  other  ought  to  know,  and  of  which  the  party 
has  no  reason  to  suppose  him  ignorant. 

3.  Those  of  which  the  other  waives  communica- 
tion. 

4     *    *     * 

5_    *    *    * 
333  California  Insurance  Code. 
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Paraphrasing  the  above  Insurance  Code  sections: 

The  Appellee  insurer  is  bound  to  know  the  matters 
which  "are  open  to"  Appellee's  "inquiry  equally  with  that 
of  the"  Appellant.     (335  Insurance  Code.) 

Appellee's  right  to  information  of  material  facts  were 
waived  by  its  neglect  to  make  inquiries  with  respect  there- 
to until  after  the  loss  occurred  where  such  facts  were 
distinctly  implied  in  other  facts  communicated  to  Appellee 
with  reference  to  diabetes,  previous  application  for  insur- 
ance rejected,  consultation  with  heart  specialist  whose 
name  was  given  together  with  express  waiver  of  privilege 
and  authorization  for  full  disclosure  (336  Insurance 
Code). 

Appellant,  even  if  he  zvere  conversant  therewith,  is  under 
no  duty  to  communicate  information  to  Appellee  with  re- 
spect to  matters  which  Appellee,  in  the  exercise  of  ordi- 
nary care,  ought  to  know,  in  the  absence  of  Appellee's 
direct  inquiry  of  Appellant  with  respect  thereto  {ZZZ  In- 
surance Code). 

Required  Disclosures. 
"Each  party  to  a  contract  of  insurance  shall  com- 
municate to  the  other,  in  good  faith,  all  facts  within 
his  knowledge  which  are  or  which  he  believes  to  be 
material  to  the  contract  and  as  to  which  he  makes  no 
warranty,  and  which  the  other  has  not  the  means  of 
ascertaining/'     (Emphasis  added.) 

332  California  Insurance  Code. 

Paraphrasing  the  above  quoted  Section  332,  Appellant 
was  under  a  duty  to  communicate  to  Appellee  all  facts 
within  Appellants  knozvledge  which  Appellee  did  not  have 
"the  means  of  ascertaining."     Clearly,  the  Appellee  had 
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"the  means  of  ascertaining"  from  Dr.  Rosenfeld  all  of 
the  facts  and  information  which  it  now  claims  was  mis- 
represented to  or  withheld  from  it,  and  there  is  no  allega- 
tion or  finding  that  such  information  zuas  zmthin  Appel- 
lant's knowledge. 

In  the  Columbian  National  Life  Insurance  Co.  case,  the 
beneficiary  was  suing  on  a  contract  between  the  insurer 
and  the  "insured"  and  as  to  which  the  plaintiff  was  only  a 
third  party  beneficiary.  In  the  case  at  bar,  Appellant  is 
3uing  on  his  own  contract. 

The  case  of  Turner  z\  Redzvood  Mutual  Life  Ass'n,  13 
Cal.  App.  (2d)  573  (hearing  denied  June  26,  1936),  ap- 
proved the  doctrine  of  waiver  and  estoppel  applicable  in 
the  case  at  bar.  The  insurance  company  in  the  Turner 
case,  in  the  language  of  the  decision  (p.  575) : 

''*  *  *  sought  to  relieve  defendant  from  lia- 
bility under  its  policy  because  of  alleged  fraud  on 
the  part  of  the  insured  in  making  untrue  anszvers 
in  her  application  for  the  poHcy  and  in  an  application 
for  its  reinstatement  made  July  10,  1934.  Defend- 
ant asserts  that  Mrs.  Turner  had  suffered  from 
tzventy-three  ailments  during  the  period  betzveen 
October  18,  1925,  three  years  prior  to  the  date  of 
the  application,  and  the  date  of  her  death,  and  that 
these  were  concealed  from  defendant  constituting 
fraud  on  her  part  voiding  the  insurance.  It  sought 
to  support  this  defense  by  the  evidence  of  the  physi- 
cians who  had  attended  Mrs.  Turner.  The  trial  court 
excluded  the  evidence  of  these  witnesses  under  the 
provisions  of  subdivision  four  of  Section  1881  of  the 
Code  of  Civil  Procedure.  Defendant  maintains  that 
the  provisions  of  this  section  were  waived  by  Mrs. 
Turner  by  the  quoted  paragraph  in  her  application 
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for  insurance  and  that  the  testimony  of  the  physi- 
cians who  had  treated  her  was  therefore  admissible." 
(Emphasis  added.) 

On  page  578  of  the  Turner  case,  the  court  said: 

"She  gave  the  names  of  her  attending  physicians 
and  defendant  coidd  have  ascertained  the  exact  nature 
of  her  illness  and  treatment  had  it  sought  that  infor- 
mation before  it  issued  its  policy.  There  is  nothing 
to  show  that  the  operation  was  not  a  complete  success 
and  that  she  had  not  'fully  recovered'  from  that  ill- 
ness as  stated  in  the  application."    (Emphasis  added.) 

There,  as  here,  the  information  which  the  insurance 
company  claimed  was  withheld  from  it  could  have  been  ob- 
tained from  the  doctors  whose  names  were  listed  on  the 
application.  In  holding  that  the  insurance  company  had 
waived  any  misstatement  in  the  application  and  was 
estopped  from  asserting  the  purported  fraud,  the  court 
said  on  page  578: 

"Defendant  Imd  placed  at  its  disposal  the  exact 
source  from  which  it  could  obtain  the  information 
which  it  now  maintains  zvas  withheld  from  it.  It  did 
not  choose  to  make  any  inquiry  but  issued  its  policy 
with  extreme  promptness^  to  say  the  least,  and  ac- 
cepted deceased's  money  for  six  years,  during  all  of 
which  time  defendant  led  her  to  believe  she  had  a 
valid  and  enforceable  policy  of  insurance  on  her  life. 
Under  such  circumstances  defendant  shoidd  not  be 
permitted  to  com£  into  court  after  death  had  sealed 
the  insured's  lips  and  prevented  her  from  ex-plaining, 
if  she  coidd,  why  she  did  not  mention  an  operation  in 
1926,  when  she  did  mention  an  illness  and  treatment 
by  physicians  which,  we  conclude  from  the  evidence 
and  proffer  of  proof  occurred  at  the  same  time  as  the 
operation.     The  illness  and  some  treatment,  though 
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not  the  correct  organ  involved,  were  disclosed,  and 
only  the  fact  of  an  operation  to  effect  a  cure  was 
withheld.  As  defendant  made  no  investigation  when 
it  should  and  coidd  have,  and  as  it  issued  its  policy 
of  insurance,  accepted  Mrs.  Turner's  money  for  six 
years  and  hdled  her  into  the  secure  belief  that  she 
had  a  valid  policy  of  life  insurance,  it  miut  he  held 
that  it  waived  the  misstatement  in  the  application  and 
is  nozv  estopped  from  asserting  the  purported  fraud." 
(Emphasis  added.) 

In  Columbian  Nafl  Life  Ins.  Co.  v.  Rodgers,  116  F. 
(2d)  705,  707,  the, court  said  in  this  connection: 

"An  insurance  company  may  be  charged  with 
knowledge  of  facts  which  it  ought  to  have  known. 
See,  Supreme  Lodge  K.  P.  v.  Kalinski,  163  U.  S. 
289,  16  S.  Ct.  1047,  41  L.  Ed.  163.  Knowledge 
which  is  sufficient  to  lead  a  prudent  person  to  in- 
quire about  the  matter,  when  it  could  have  been 
ascertained  conveniently,  constitutes  notice  of  w^hat- 
ever  the  inquiry  would  have  disclosed." 

(h)   There  Was  No  Fraud  or  Concealment. 

Appellee  claims,  and  the  trial  court,  by  finding  XI, 
found  [I,  52-53],  that  the  insured  concealed  from  it  in- 
formation to  the  effect  that 

Within  5  years  the  insured  on  numerous  occasions 
other  than  in  August,  1942,  had  consulted  and  been 
examined  by  physicians,  had  electrocardiograms 
taken,  medicine  prescribed  to  relieve  heart  pains,  re- 
ceived treatment  for  and  been  told  by  his  physician 
that  he  had  angina  pectoris  and  should  curtail  his  ac- 
tivities, 

by  the  insured's  response,  in  the  medical  examiner's  long- 
hand under  item  44,  to  the  direction  in  item  36  B  to  "give 
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reasons,  name  of  practitioner  and  details  under  44"  if  the 
"insured"  had  consulted  or  been  examined  by  a  physician 
or  other  practitioner  within  5  years  [I,  44],  to  wit: 

"Dr.  Maurice  H.  Rosenfeld  1908  August  1942 
physical  examination  and  blood  sugar  determination 
report  was  normal."     [II,  406;  I,  44.] 

This  criticism  is  wholly  unwarranted,  and  there  is  no 
support  in  law  or  fact  for  such  a  finding  for  the  reason 
that  question  36A  (answer  in  quotation),  viz: 

36     A     Have  you  consulted  or  been  examined  by,  a  phy- 
sician   or    other    practitioner    within    5    years? 
"Yes" 
B     If  so,  give  reasons,  name  of  practitioner  and  de- 
tails under  44 

and  particularly  subdivision  "B"  thereof  by  a  proper  in- 
terpretation, and  we  don't  know  how  the  medical  examiner 
read  or  interpreted  it  to  the  insured,  does  not  request: 

(1)  That  the  insured  state  all  reasons  which  may  have 
prompted  all  consultations  or  examinations  by  all  phy- 
sicians or  other  practitioners  over  the  whole  5  year  period; 
or 

(2)  That  the  insured  specify  how  many  times  in  the 
then  last  5  years  he  had  consulted  or  been  examined  by  a 
physician  or  other  practitioner;  or 

(3)  That  the  insured  specify  all  or  any  diagnoses  made 
and  all  or  any  treatments  received  over  the  whole  5  year 
period  or  any  part  thereof;  or 

(4)  That  the  insured  specify  whether  electrocardio- 
grams were  taken  or  how  many  were  taken  over  the  5 
year  period;  or 
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(5)  That  the  insured  name  all  physicians  and  other 
practitioners  whom  he  consulted  or  by  whom  he  was  ex- 
amined; or 

(6)  That  the  insured  explain  all  or  any  prognoses 
made,  recommendations  offered,  prescriptions  written  or 
medicines  prescribed;  or 

(7)  That  the  insured  elaborate  all  or  any  symptoms, 
pains,  or  anxieties  that  had  prompted  each  or  every  con- 
sultation with  or  examination  by  each  or  every  physician 
or  practitioner  whom  he  had  consulted  or  been  examined 
by  during  the  entire  5  year  period. 

It  is  Appellant's  position  that  question  36,  as  properly 
interpreted,  was  correctly  answered  without  concealment 
either  in  fact  or  legal  contemplation  when  the  medical 
examiner  in  his  own  longhand  wrote: 

(1)  The  word  "yes"  in  response  to  subdivision  ques- 
tion "A"  thereof,  to  wit :  "Have  you  consulted  or  been 
examined  by  a  physician  or  other  practitioner  within  5 
years  ?'' ;  and 

(2)  In  response  to  the  subdivision  "B"  direction  therein 
("If  so,  give  reasons,  name  of  practitioner  and  details 
under  44''),  the  following: 

44     Special  Information: 

"36.  Dr.  Maurice  H.  Rosenfeld— 1908— August— 
1942 — Physical  Examination  &  blood  sugar  De- 
termination— report  was  normal" 

The  space  provided  in  44  for  explanation  or  "Special 
Information"  is  so  small  [I.  44]  as  to  indicate  that  no  com- 
plete 5  year  medical  and  diagnostic  history  is  contemplated. 
Furthermore,  the  above  quoted  "Special  Information"  at 
44,  as  written  by  the  medical  examiner,  bears  the  interpre- 
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tation  (by  reason  of  the  unintelligibility,  uncertainty  and 
ambiguity  of  the  phrase  "1908  August  1942")  :  that  the 
"insured"  had  consulted  and  been  examined  by  Dr.  Rosen- 
feld  over  the  period  of  from  1908  to  August  1942,  and 
not  merely  on  one  occasion  in  August,  1942,  as  it  is  con- 
strued in  finding  XI  [I,  52-53]. 

The  Appellee  was  well  aware  of  the  fact  that  its  "Part 
11"  and  particularly  question  36  "B"  therein,  did  not  re- 
quest the  "insured"  to  furnish,  and  that  he  had  not  fur- 
nished, as  "Special  Information"  under  44,  all  "reasons" 
for,  or  all  "details"  of,  the  insured's  consultation  with  or 
examination  by  Dr.  Rosenfeld.  This  is  demonstrated  by 
Appellee's  letter  [II,  432]  in  explanation  of  telegram  [II, 
427]  dated  Dec.  1,  1942,  advising  that  the  issuance  of  the 
policy  in  suit  was  approved  but  that  Appellee  was  unable 
to  consider  two  additional  policies  requested  aggregating 
an  additional  $13,000  on  the  life  of  the  "insured"  "with- 
out a  complete  detailed  statement  from  Dr.  Rosenfeld  and 
Dr.  Lisner"  (emphasis  added),  and  that  Appellee  would 
like,  to  further  quote  Appellee's  said  letter,  'Jull  details" 
(emphasis  added)  as  to: 

(a)  "Why  were  the  doctors  consulted?" 

(b)  "What  were  the  symptoms ?" 

(c)  "What  were  the  findings?" 

(d)  "What  treatment  or  advice  was  given?" 

(e)  "What  were  the  results?"  [II,  432.] 

Obviously  Appellee  was  not  only  "on  notice"  but  also  "on 
inquiry".  Nevertheless,  Appellee  claims  that  it  was  misled 
by,  and  there  was  fraud  in,  the  "insured's"  "No"  answer 
to  4  interrogatories  in  35,  relative  to: 

"A  Indigestion?" 

"E  Dizziness  or  fainting  spells?" 

"F  Palpitation  of  heart?" 

"H  Pain  or  pressure  in  the  chest?" 
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Appellee  was  not  misled  by  any  of  the  "No"  answers  to 
any  of  the  above  mentioned  4  interrogatories  in  35.  The 
only  one  of  those  "Xo"  answers  which  could  possibly  be 
considered  incorrect  is  the  one  in  response  to  subdivision 
"E"  with  reference  to 

^'Dicciiicss  or  fainting  spells?" 

This  question  in  "Part  11"  appears  immediately  below 
the  inquiry  with  reference  to  "Insomnia?''  [II,  406]  which 
the  medical  examiner  clearly  misinterpreted  and  errone- 
ously propounded  to  the  "insured"  by  failing  to  ask  the 
"insured"  if  he  had  "ever''  suffered  from  insomnia,  as  the 
printed  question  technically  appears,  and  actually  the 
medical  examiner  asked  the  "insured": 

"Do  you  sleep  well?"  [I,  213]. 

The  "insured"  answered  "yes"  [I,  213]  and  the  medical 
examiner,  on  the  witness  stand  in  open  court  still  obtuse 
to  the  significance  of  the  printed  question,  interpreted  the 
answer  of  the  "insured"  as  follows: 

"That  answer  w^ould  be  'No'  for  insomnia"  [I,  213]. 

While  the  medical  examiner  claims  to  have  asked  the 
"insured"  whether  he  ever  suffered  from  dizziness  or  faint- 
ing spells,  it  is  obvious  from  the  medical  examiner's  treat- 
ment of  the  inquiry  with  reference  to  insomnia  (which  in 
35  of  Part  II  appears  immediately  before  and  above),  that 
the  question  probably  and  undoubtedly  propounded  to  the 
"insured"  in  this  connection  was: 

"Do  you  suft'er  from  dizziness  or  fainting  spells?'' 

meaning  do  you  nozi.'  or  currently  suffer  from  dizziness  or 
fainting  spells? 

While  it  is  true  that  on  January  15,  1937  [I,  155],  orer 
5  years  prior  to  (November  16,  1942)  the  date  on  which 
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said  "Part  11"  was  signed  by  the  "insured",  he  did  com- 
plain of  dizziness  to  the  eye  speciaHst,  Dr.  Seech  [I,  156], 
and  the  next  day  with  respect  to  the  same  complaint  con- 
sulted Dr.  Rosenfeld  [I,  102],  on  May  21,  1938,  the  find- 
ings of  Dr.  Seech  with  respect  to  the  same  complaint  were 
negative  [I,  162].  That  is  all  the  evidence  with  respect  to 
dizziness  except  that  there  is  no  evidence  that  the  "in- 
sured" ever  complained  of  dizziness  again  and  there  is  sub- 
stantial affirmative  evidence  that  he  never  again  so  com- 
plahwd  [I,  118,  137,  140]. 

''A.     Indigestion?" 

There  is  not  any  evidence  in  the  record  that  the  "in- 
sured" ever  suffered  from  "indigestion".  Dr.  Rosenfeld 
explained  [I,  126]  that  the  so  called  "gas"  pains  with  which 
the  insured  suffered  were  due  to  the  heart;  "the  stomach 
is  not  the  thing  at  fault". 

"F.     Palpitation  of  the  heart?" 

While  the  "insured"  complained  of  heart  pains,  he  never 
complained  of  "palpitation  of  the  heart"  and  Dr.  Rosen- 
f eld's  only  diagnosis  in  this  connection  was  "probably" 
angina  pectoris  "probably"  due  to  the  coronary  artery  nar- 
rowing [I,  106].  There  is  no  evidence  that  the  "insured" 
ever  suffered  from  palpitation  of  the  heart.  Finding  IX 
[I,  52]  is  ambiguous  as  to  this. 

"//.     Pain  or  pressure  in  the  cJtest?" 

The  "heart"  is  to  be  distinguished  from  the  "chest".  The 
"insured"  did  complain  of  pain  in  the  region  of  his  heart 
which  on  June  1,  1942,  he  thought  were  "gas"  pains  [I, 
136]  until  Dr.  Rosenfeld  on  that  day  explained  that  the 
pains  were  in,  and  due  to,  the  heart  itself  rather  than 
"gas"  and  that  a  diagnosis  of  angina  pectoris  was  "sus- 
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pected"  [I,  107].  Thereafter  the  pains  disappeared  [I, 
107,  118,  137,  115,  140]  which  the  doctor  attributed  to 
the  "insured's"  restriction  of  activity  rather  than  to  the 
nitroglycerine  [I,  137]  which  is  also  prescribed  for  high 
blood  pressure  [I,  135]. 

Unless  the  terms  "heart"  and  "chest"  are  synonymous 
and  interchangeable,  the  "insured"  nez>er  had  any  pain  in 
the  chest  and  certainly  he  had  no  condition  diagnosed  as 
"pressure"  in  the  chest. 

In  Lyon  v.  United  Moderns,  148  Cal.  470,  the  Supreme 
Court  said  in  this  connection: 

"It  must  be  recognized  that  the  rule  applicable  in 
the  construction  of  insurance  contracts  of  constru- 
ing the  contract  in  favor  of  the  assured  and  against 
the  insurer,  where  it  is  reasonably  susceptible  of  such 
construction,  is  applicable  in  such  cases,  'where  an  in- 
surance company  or  association  seeks  to  avoid  a  policy 
or  certificate  of  membership  on  the  ground  of  falsity 
in  an  answer  to  a  question  which  is  by  the  terms  of 
the  contract  made  material,  the  court  will  construe  the 
question  and  answer  strictly  as  against  the  company, 
and  liberally  with  reference  to  the  insured,'  and,  'if 
any  construction  can  reasonably  be  put  on  the  ques- 
tion and  the  answer  such  as  will  avoid  a  forfeiture  of 
the  policy  on  the  ground  of  falsity  of  the  answer,  that 
construction  will  be  given,  and  the  policy  zvill  be  sus- 
tained/ (Newton  v.  Southwestern  Mut.  Life  Assn., 
116  Iowa,  311,  (90  N.  W.  73)."     (Italics  supplied.) 

Furthermore,  if  the  medical  examiner  asked  the  "in- 
sured" :  "Do  you  have'',  rather  than  "Have  you  ever  suf- 
fered from",  pain  or  pressure  in  the  chest,  as  the  medical 
examiner  undeniably  and  erroneously  did  with  respect  to 
the  inquiry  regarding  "insomnia",  it  is  obvious  that  the 
answer  of  the  "insured"  was  correct.     Cooley's  Briefs  on 
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the  Law  of  Insurance   (Vol.  3,  p.  2594)   is  quoted  with 
approval  in  Lyon  v.  United  Moderns,  supra,  as  follows: 

"From  an  examination  of  the  cases  the  following 
propositions  may  be  regarded  as  established  by  the 
weight  of  authority:  Where  the  insured,  in  good 
faith,  makes  truthful  answers  to  the  questions  con- 
tained in  the  application,  but  his  answers,  owing  to 
the  fraud,  mistake,  or  negligence  of  the  agent  filling 
out  the  application,  are  incorrectly  transcribed,  the 
company  is  estopped  to  assert  their  falsity  as  a  de- 
fense to  the  policy.  The  acts  of  the  agent,  whether 
he  is  a  general  agent  with  power  to  issue  policies,  a 
soliciting  agent,  or  merely  the  medical  examiner  for 
the  company,  are  in  this  respect  the  acts  of  the  com- 
pany, and  he  cannot  be  regarded  as  the  agent  of  the 
insured,  though  it  is  so  stipulated  in  the  application 
or  policy."     (Emphasis  added.) 

While  the  pharmacist,  H.  C.  Ludden,  on  March  23,  1945 
[I,  79],  testified,  over  Appellant's  objection  [I,  84],  that 
the  "insured"  on  June  1,  1942  [I,  84]  "remarked  that  he 
did  have  a  pain  in  his  chest"  [I,  88],  nevertheless,  the  wit- 
ness corroborated  Dr.  Rosenfeld's  testimony  that  the  pain 
was  in  the  heart,  rather  than  in  the  chest,  of  which  fact  the 
"insured"  was  again  so  advised  and  admonished  by  the 
directions  which  the  witness  Ludden  said  he  placed  on  the 
bottle  [L  94,  95],  to  wit: 

"Dissolve  one  tablet  under  tongue  for  heart  pain." 
(Emphasis  added.) 

As  stated  in  the  case  of  Turner  v.  Redwood  Mutual 
Life  Ass'n,  13  Cal.  App.  (2d)  575,  at  578: 

"*  *  *  Under  such  circumstances  defendant 
should  not  be  permitted  to  com£  into  court  after  death 
had  scaled  the  insured's  lips  and  prevented  her  from 
explaining,  if  she  coidd,  why  she  did  not  mention  an 
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operation  in  1926,  when  she  did  mention  an  illness  and 
treatment  by  physicians  which,  we  conclude  from  the 
evidence  and  proffer  of  proof,  occurred  at  the  same 
time  as  the  operation.  The  illness  and  some  treatment, 
though  not  the  correct  organ  involved,  were  disclosed, 
and  only  the  fact  of  an  operation  to  effect  a  cure  wa^ 
withheld.  As  defendant  made  no  investigation  zvhen 
it  should  and  coidd  have,  and  as  it  issued  its  policy  of 
insurance,  accepted  Mrs.  Turner's  money  for  six 
years  and  lulled  her  into  the  secure  belief  that  she 
had  a  valid  policy  of  life  insurance,  it  must  be  held 
that  it  waived  the  misstatement  in  the  application  and 
is  now  estopped  from  asserting  the  purported  fraud." 
(Emphasis  added.) 

(i)  Appellee  Has  Not  Sustained  the  Burden  of  Proof,  and 
There  Is  No  Competent  Evidence,  With  Respect  to  Any 
Unfavorable  State  of  the  Insured's  Health  When  the 
Application  Was  Approved  or  When  the  First  Premium 
Was   Paid   or   When   the   Policy   Was   Delivered. 

The  application  was  approved  November  27,  1942  [I, 
255].  The  policy  was  delivered  and  the  first  premium 
was  paid  on  or  about  some  date  between  December  7th 
and  9th,  1942  [1,384]. 

Between  August  11,  1942  and  April  7,  1944,  Dr.  Rosen- 
feld  did  not  see  or  prescribe  any  medicine  for  the  insured 
[I,  143-144].  The  trial  court  limited  Dr.  Rosenfeld's  testi- 
mony to  the  information  obtained  by  him  prior  to  Novem- 
ber 16,  1942  [I,  355]. 

The  Appellee's  medical  examiner  has  been  a  practicing 
physician  since  1910  [I,  199],  has  practiced  or  been  admit- 
ted to  practice  in  California  since  1917  [I,  199]  and  has 
specialized  in  physical  examinations  of  persons  who  apply 
for  insurance  since  1927  [I,  199]. 


On  November  16,  1942  [I,  201],  after  giving  the  "in- 
sured" a  physical  examination  [I,  207,  221]  and  having 
in  mind  the  fact  that  the  insured  was  64  years  of  age  [I, 
212],  it  was  the  opinion  of  the  medical  examiner  that 
the  insured  was  in  good  health  [I,  212],  a  nonnal  state  of 
health  [I,  211],  and  an  insurable  risk  [I,  219]. 

The  insured  died  of  an  acute  attack  of  coronary  throm- 
bosis [I,  119].  He  was  sent  to  the  hospital  for  an  acute 
ulcer  of  the  stomach  [I,  120].  It  is  possible  for  a  person 
to  have  mild  angina  pectoris  and  thereafter  effect  a  com- 
plete recovery  and  many  times  a  person  will  have  all  the 
symptoms  of  mild  angina  and  over  a  period  of  time  and 
treatment  can  completely  recover  [I,  149].  Normal  healthy 
appearing  people  suffer  from  fatal  attacks  of  coronary 
thrombosis  without  any  previous  symptoms  [I,  143].  On 
August  11,  1942  [I,  144],  when  Dr.  Rosenfeld  last  saw 
the  insured  before  the  latter  signed  "Part  11"  on  Novem- 
ber 16,  1942  [II,  406],  the  insured  had  no  complaints  [I, 
118]  and  although  the  doctor  testified  his  "suspicion"  was 
the  same  [I,  118],  nevertheless,  the  insured  was  improv- 
ing and  was  better  [I,  141].  His  blood  pressure  [I,  144] 
and  blood  sugar  were  normal  [I,  145].  He  was  recovered 
from  the  pain  [I,  150].  The  appearance  of  the  insured 
was  that  of  a  normal  appearing  man  in  every  way  [I, 
144]. 

There  is  no  competent  evidence  that  the  insured  was 
not  in  good  health  at  all  times  between  November  16, 
1942  when  "Part  11"  was  signed  to  and  including  Decem- 
ber 9,  1942,  when  the  policy  was  delivered  and  the  premium 
was  paid  [II,  384]. 


Summary. 

The  Appellant  was  guilty  of  no  fraud,  misrepresentation 
or  concealment,  and  the  "insured"  was  innocent  thereof. 
Question  36  A  in  "Part  11"  asked  whether  the  "insured" 
had  consulted  or  been  examined  by  "a  physician"  within 
5  years;  not  how  many,  as  Appellee  claims  and  is  implied 
in  the  trial  court's  Finding  XI. 

Appellee's  medical  director  [I,  247],  Harold  M.  Frost, 
M.  D.  [I,  246],  who  approved  [I,  255]  the  application, 
testified  that  he  knew  that  the  insured  had  consulted  a  doc- 
tor other  than  the  one  mentioned  by  the  "insured"  in  "Part 
n"  [I,  295].  This  knowledge,  and  information  that  the 
''insured"  had  been  previously  rejected  for  insurance  on 
account  of  sugar  in  his  urine  [I,  216],  had  a  history  of 
diabetes  [I,  216],  had  recently  lost  weight  [II,  406]  and 
had  consulted  Dr.  Maurice  H.  Rosenfeld  [II,  406],  who 
gave  the  "insured"  a  general  physical  examination,  checked 
his  heart  and  hstened  to  his  chest  [I,  218],  put  Appellee 
on  notice  and  it  was  on  inquiry  [II,  432]  of  its  general 
agents  [I,  271]  in  Los  Angeles  to  secure  the  information 
from  Dr.  Rosenfeld  which  it  now  claims  was  withheld 
from,  and  misrepresented  to,  it. 

Simultaneously  with  its  inquiry  [II,  432]  of  its  general 
agents  to  get  in  touch  with  Dr.  Rosenfeld  and  without 
waiting  for  any  reply  thereto,  Appellee  consciously  took  a 
chance,  because  the  risk  was  with  reference  to  an  amount 
less  than  $15,000.00,  and  issued  the  policy  in  suit  knowing 
the  insured  had  not  mentioned  Dr.  Lisner  or  furnished 
Appellee  with  "full  details"  as  to  "why"  he  consulted  the 
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doctors,  "what"  the  symtoms,  findings  or  results  were,  or 
what  treatment  or  advice  was  given  [II,  432]. 

By  furnishing  Appellee  with  Dr.  Rosenfeld's  name  and 
address  and  executing  the  waiver  of  privilege  and  authori- 
zation for  full  disclosure,  the  insured  placed  at  Appellee's 
disposal  the  "exact  source"  of  information  from  which 
Appellee  could  have  obtained  full  and  complete  informa- 
tion on  everything  it  now  claims  was  withheld  from,  and 
misrepresented  to,  it. 

It  is  with  poor  grace  that  Appellee,  after  the  death  of 
the  insured  and  the  loss  has  occurred,  inequitably,  il- 
logically  and  illegally,  in  its  effort  to  avoid  liability,  urges, 
ill  its  own  complaint,  that  the  insurance  contract  is  void, 
and  at  the  same  time  seeks,  and  is  allowed,  to  stand  on 
the  insured's  waiver  of  privilege  and  express  authoriza- 
tion for  full  disclosure,  a  provision  expressly  made  a  part 
of  the  contract,  then  being  repudiated  as  void,  by  Appellee. 
Cases  cited  show  the  law  does  not  sanction  or  permit  such 
inconsistency.  "The  insurer  may  not  repudiate  the  policy, 
deny  all  liability,  and  at  the  same  time  be  permitted  to 
stand  on  a  provision  inserted  in  the  policy  for  its  benefit." 

Even  if  Appellee's  position  with  respect  to  the  insured's 
waiver  of  privilege  and  express  authorization  for  full  dis- 
closure were  tenable,  and  under  the  law  it  is  not,  neverthe- 
less, statements  and  complaints  of  the  deceased  made  prior 
to  the  date  of  the  application,  to  his  attending  physician 
or  anybody  else  were  hearsay  as  to  Appellant.  This  would 
apply  to  all  subjective  symptoms  on  which  diagnoses  were 
based.  Such  evidence  was  clearly  hearsay  and  erroneously 
admitted  over  Appellant's  timely  objections. 

There  is  no  evidence  in  the  record  with  respect  to  any 
unfavorable  state  of  the  insured's  health  when  the  appli- 
cation was  approved,  the  policy  was  delivered  and  the  first 
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premium  thereon  was  paid.  Appellee's  own  medical  ex- 
aminer gave  the  insured  a  complete  physical  examination 
on  November  16,  1942,  in  connection  with  the  insured's 
execution  of  "Part  11"  and,  having  in  mind  the  fact  that 
the  insured  was  64  years  of  age,  it  was  the  opinion  of  said 
medical  examiner  that  the  insured  was  then  in  a  normal 
state  of  good  health  and  an  insurable  risk. 

Conclusion. 

It  is  respectfully  submitted,  therefore,  that  the  trial 
court  committed  errors  of  law  in 

1.  Denying  Appellant's  motion  to  dismiss; 

2.  Admitting,  over  Appellant's  objection,  testimony  of 
insured's  attending  physicians  with  respect  to  the  health 
and  physical  condition  of  the  insured; 

3.  Admitting,  over  Appellant's  objection,  testimony  of 
witnesses  with  respect  to  statements  made  by  the  "insured" 
prior  to  the  date  of  the  application  for  the  policy  in  suit, 
which  said  statements  were  not  part  of  the  res  gestae; 

4.  Failing  to  find  that  Appellee  had  waived  its  right 
to  complain  of  concealment  or  fraud  alleged  or  to  claim 
that  the  insured  was  not  in  good  health  when  the  applica- 
tion was  approved,  the  policy  was  delivered  and  the  tirst 
premium  thereon  was  paid; 

5.  Failing  to  find  that  Appellee  was  estopped  to  deny 
liability  on  the  ground  of  fraud  or  concealment  alleged,  or 
to  claim  the  insured  was  not  in  good  health  when  the  ap- 
plication was  approved,  the  policy  was  delivered  and  the 
first  premium  thereon  was  paid; 

6.  Decreeing  rescission  and  cancellation  of  the  policy 
for  alleged  misrepresentation  and  concealment  attributed 
to  the  then  deceased  insured  with  respect  to  his  health  and 
medical  history. 


It  is  respectfully  further  submited  that  there  is  no  com- 
petent evidence  to  sustain  the  trial  court's  findings  of  fact 
and  conclusions  of  law,  to  which  exception  is  taken  in  the 
specification  of  errors  numbers  (5)  and  (6)  respectively, 
supra; 

There  was  no  fraud,  misrepresentation  or  concealment. 
Even  if  there  were,  and  Appellant  makes  no  such  conces- 
sion, Appellee  waived  its  right  to  complain,  and  is  estopped 
to  deny  liability  by  reason,  thereof  inasmuch  as  it  was  on 
notice  and  inquiry  but  elected  to  make  and  made  no  in- 
vestigation, and  consciously  took  a  chance  because  the  risk 
was  small  in  its  opinion  although  the  exact  source  of  the 
information,  which  it  claims  was  withheld  from  and  mis- 
represented to  it,  was  made  available  to  Appellee  at  the 
time  "Part  11"  was  signed  by  the  insured. 

The  insured's  statements  to  his  physicians  made  prior 
to  his  execution  of  "Part  11"  were  privileged  and  inad- 
missible in  evidence  under  the  insured's  waiver  of  privi- 
lege in  the  policy,  which  made  the  waiver  a  part  of  the  in- 
surance contract  if  the  contract  was  void  as  Appellee 
claimed  and  in  its  complaint  alleged.  Such  statements  were 
also  hearsay  as  to  Appellant. 

Respectfully  submitted, 

McLaughlin,  McGinley  &  Hanson, 
Attorneys  for  Appellant. 

William  L.  Baugh, 

Of  Counsel. 


APPENDIX. 

[Title  of  District  Court  and  Cause.] 

Concise  Statement  of  Points  on  Appeal  Under 
Rule  19(6). 

Notice  Is  Hereby  Given  that  at  the  hearing  of  this  ap- 
peal, appellants  will  rely  upon  the  following  points : 

Point  I. 
The  trial  court  erred  in  denying  defendants'  motion  for 
dismissal  at  close  of  plaintiff's  case.  This  error  resulted 
primarily  from  (a)  failure  properly  to  apply  the  law  of 
contracts  which  prevents  a  party  from  claiming  and  en- 
joying the  benefits  of  a  contract  at  the  same  time  while 
urging  the  contract  to  have  been  void  from  its  inception. 
The  plaintiff  had  denied  liability  under  the  policy  of  in- 
surance in  suit,  yet  was  permitted  to  claim  the  benefits 
of  a  waiver  of  confidential  communications  signed  by  in- 
sured on  the  application  which  was  made  a  part  of  the 
policy  by  incorporation;  and  (b)  failure  to  decree  that 
plaintiff"  had  [74]  waived  and  was  estopped  to  claim  that 
material  information  had  been  withheld  from  it  relative  to 
insured's  physical  condition  and  medical  history. 

Point  II. 
The  trial  court  erred  in  admitting,  over  objection  of  the 
defendants,  testimony  of  insured's  attending  physician  dis- 
closing information  relating  to  the  health  and  physical  con- 
dition of  the  insured  during  his  lifetime.  Such  informa- 
tion was  acquired  from  insured  to  enable  said  attending 
physician  to  prescribe  treatment.  This  error  was  con- 
tributed to  by  the  court's  failure  to  rule  that  (a)  a  phy- 
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sician  may  not,  without  the  consent  of  his  patient,  be 
examined  in  a  civil  action  as  to  any  information  acquired 
in  attending  the  patient  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient;  (b)  plaintiff  in- 
surance company  was  prohibited  and  estopped  from  claim- 
ing and  enjoying  the  benefits  of  the  waiver  which,  by  the 
terms  of  the  policy,  was  expressly  made  a  part  of  the 
contract,  when  it  affirmatively  appeared  by  the  pleadings 
and  proof  that  plaintiff  insurance  company  denied  all  lia- 
bility under  said  policy  and  claimed  that  said  contract 
was  void  from  its  inception;  and  (c)  certain  limited  and 
special  waivers  signed  by  the  beneficiary  under  the  policy, 
after  the  insured's  death,  did  not  constitute  general 
waivers  of  privileged  communications  relating  to  the  in- 
sured's health  and  medical  history. 

Point  III. 
The  trial  court  erred  in  decreeing  rescission  and  can- 
cellation of  the  policy  in  suit  for  fraud  of  insured  in  al- 
legedly concealing  and  misrepresenting  material  facts  rela- 
tive to  the  insured's  health  and  medical  history.  This  er- 
ror resulted  from  a  failure  properly  to  apply  the  law  of 
waiver  and  estoppel  against  plaintiff  insurance  company 
under  the  special  facts  shown  by  the  evidence. 

Point  IV. 
The  trial  court  erred  in  failing  to  decree  that  plaintiff 
[75]  had  waived  the  alleged  fraud  complained  of.  This 
error  resulted  from  an  improper  interpretation  and  appli- 
cation of  the  law  relating  to  the  defense  of  waiver  in  view 
of  the  evidence  showing  that  (a)  plaintiff  insurance  com- 
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pany  had  placed  at  its  disposal,  prior  to  the  issuance  of 
the  policy  in  suit,  the  exact  source  from  which  it  could 
have  obtained  the  information  upon  which  the  court  de- 
creed rescission  and  cancellation;  (b)  plaintiff  insurance 
company  was  furnished  with  a  waiver  of  confidential 
communications,  the  name  of  insured's  attending  phy- 
sician, the  fact  of  a  physical  examination  shortly  prior 
to  the  date  of  the  application,  yet  made  no  investigation 
or  an  incomplete  investigation,  promptly  issued  its  policy 
and  accepted  without  protest  two  annual  premiums;  and 
(cj  plaintiff  insurance  company  remained  silent  during 
the  lifetime  of  insured,  and  following  the  death  of  in- 
sured and  filing  of  notice  of  claim  and  proof  of  death, 
for  the  first  time,  by  investigation  disclosed  facts  con- 
cerning insured's  health  and  medical  history,  which  could 
have  been  ascertained  by  it  prior  to  the  issuance  of  the 
policy,  or,  in  any  event,  during  the  lifetime  of  insured, 
by  contacting  insured's  attending  physician. 

Point  V. 

The  trial  court  erred  in  failing  to  find  that  plaintiff 
was  estopped  from  asserting  the  alleged  fraud  complained 
of.  The  error  resulted  from  an  improper  interpretation 
and  application  of  the  law  relating  to  the  defense  of  estop- 
pel under  the  circumstances  set  forth  under  Point  IV.  Ad- 
ditionally, (a)  the  defendant  Harry  Lutz  had  caused  to 
be  cancelled,  to  his  prejudice,  other  insurance  policies  on 
the  life  of  the  insured,  in  the  belief  that  the  policy  in 
suit  was  valid;  and  (b)  no  attempt  was  made  by  plaintiff 
insurance  company  to  cancel  or  rescind  the  policy  in  suit 
until  after  the  death  of  the  insured  and  subsequent  to  the 
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time  defendant  Harry  Lutz  had  materially  changed  his 
position  [76]  by  accepting  lesser  benefits  from  paid-up 
policies  on  the  life  of  insured. 

Dated:     September  7,   1945. 

McLaughlin  &  McGinley, 

John  P.  McGinley 
W.  L.  Baugh 

Attorneys  for  Appellants  Harry  Lutz  and 
Harry  Lutz  and  Rose  Lutz  as  Executor 
and  Executrix  of  the  Last  Will  and 
Testament  of  Abe  Lutz,  Deceased. 

Address :     1224  Bank  of  America  Building 
650  South  Spring  Street 
Los  Angeles  14,  California 

Received  copy  of  the  within  document  this  7th  day  of 
Sept.  1945.  Meserve,  Mumper  &  Hughes,  by  Berta  Diet- 
rich, Attorneys. 
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Statement  of  the  Case. 

This  action  was  brought  by  appellee,  a  life  insurance 
company,  to  rescind  and  cancel  a  certain  policy  of  life 
insurance  insuring  the  life  of  one  Abe  Lutz,  hereinafter 
referred  to  as  the  "insured"  [R.  2  to  21  J.  Appellee's 
amended  complaint  alleged  in  substance  that  matters  of 
fact  relating  to  the  health  and  medical  history  of  the 
insured,  and  material  to  the  risk  insured  against,  were 
misrepresented  and  concealed  in  the  application  for  said 
policy  [R.  6  et  seq.].  It  was  further  alleged  in  the 
amended   complaint   that   the    insured   was    not    in   good 
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health,  either  at  the  time  said  application  was  approved 
by  appellee  or  at  the  time  the  first  premium  was  paid  by 
appellant,  and  that,  by  reason  of  said  fact,  the  policy, 
according  to  its  terms,  never  became  effective  [R.  14,  15]. 

After  a  trial  on  the  merits,  the  court  below  made 
findings  of  fact  sustaining  all  the  material  allegations 
of  appellee's  amended  complaint  [R.  49  to  61].  The 
court  further  found,  contrary  to  the  contentions  of  appel- 
lant, that  appellee  had  not  waived,  and  was  not  estopped 
to  assert,  its  right  to  rescind  and  cancel  the  policy  [R.  56 
to  59]. 

Upon  these  findings,  the  trial  court  concluded  that 
appellee  was  justified  in  rescinding  and  cancelling  the 
policy  and,  further,  that,  by  reason  of  the  fact  that  the 
insured  was  not  in  good  health  when  the  application  for 
the  policy  was  approved  and  when  the  first  premium 
thereon  was  paid,  the  policy,  by  its  terms,  failed  to  be- 
come effective  [R.  60,  61].  Judgment  was  accordingly 
rendered,  declaring  the  rescission  and  cancellation  of  the 
policy  and  denying  appellant  any  recovery  thereon  [R.  62, 
63].  Reference  to  the  record  discloses  the  abundant  suffi- 
ciency of  the  evidence  to  sustain  the  findings  of  the 
District  Court. 

On  November  14,  1942,  Abe  Lutz,  as  ''Proposed  In- 
sured," and  appellant  Harry  Lutz,  as  "Applicant  for 
Insurance,"  signed  Part  I  of  an  application  to  appellee 
for  the  issuance  of  a  policy  of  ordinary  life  insurance  in 
the  amount  of  $13,000.00  upon  the  life  of  said  Abe  Lutz, 
said  insurance  to  be  payable  to  appellant,  whose  relation- 
ship to  the  insured  was  stated  to  be  that  of  a  son.  Part  I 
of  the  application  is  designed  to  elicit  information  as  to 
the  place  of  residence,  age  and  occupation  of  the  proposed 
insured,  the  amount  and  form  of  insurance  applied  for, 
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the  name  of  the  proposed  beneficiary,  etc.     Part  I  of  the 
appHcation  contains  the  following  provision : 

*'It  is  Hereby  Agreed  that  this  Application,  includ- 
ing Part  II,  a  copy  of  which  shall  be  attached  to  the 
Policy  when  Issued,  shall  become  a  part  of  every 
Policy  issued  hereon;  that  acceptance  of  a  Policy 
shall  constitute  ratification  of  any  and  all  changes 
noted  by  the  Company  under  'Additions  and  Amend- 
ments,' and  that  the  insurance  applied  for  shall  not 
take  effect  unless  and  until  this  Application  is  ap- 
proved by  the  Company  at  its  Home  Office  and  the 
first  premium  is  paid  while  the  Proposed  Insured  is 
in  good  health;  provided  that  subsequent  premiums 
shall  be  due  and  subsequent  policy  years  begin  as 
shown  on  the  first  page  of  the  Policy.  If,  however, 
the  first  premium  is  paid  with  this  Application,  and 
it  is  so  stated  in  answer  to  Question  24,  the  insurance 
shall  take  effect  as  stipulated  in  the  Conditional  Re- 
ceipt."    [R.  392.] 

On  November  16,  1942,  the  insured  submitted  to  a 
physical  examination  by  appellee's  medical  examiner,  and 
then  and  there  signed  Part  II  of  the  application  for  said 
policy,  which  sets  forth  the  questions  propounded  by  the 
medical  examiner  concerning  the  health  and  medical  his- 
tory of  the  proposed  insured  and  the  answers  of  the  latter 
in  response  to  said  questions  [R.  393].  The  following 
questions  and  answers,  among  others,  appear: 

"29.    What  illnesses,  diseases  or  injuries  have  you  had 
since  childhood?    Describe  fully. 

Name  of  disease      Date  of  attack      Duration      Severity      Results 
Influenza  1918  2  zi^eeks  Mild  Good 

Slight  colds 

occasionally  None  for  1  year  Mild         Good 

******* 


35.  Have  you  ever   suffered   from:      (Give   details 
under  44) 

A.  Indigestion  ?    No. 

B.  Insomnia?    No. 

C.  Nervous  strain  or  depression?    No. 

D.  Overwork?    No. 

E.  Dizziness  or  fainting  spells?    No. 

F.  Palpitation  of  heart?     No. 

G.  Shortness  of  breath?    No. 

H.     Pain  or  pressure  in  the  chest?    No. 

36.  A.     Have  you  consulted,  or  been  examined  by, 

a  physician  or  other  practitioner  within  five 
years  ?    Yes. 
B.     If   so,   give   reasons,   name   of   practitioner 
and  details  under  44. 
******* 

44.    Special  Information: 

36.  Dr.  Maurice  H.  Rosenfeld,  1908,  August 
1942,  Physical  examination  and  blood  sugar 
determination — report  was  normal. 

30.  Tonsils  were  slightly  enlarged  previous  to 
tonsilectomy — 1930 — good  results.'' 

It  will  be  observed  that  the  insured,  by  his  answers  to 
the  questions  contained  in  the  application,  specifically 
denied  that  he  had  ever  suffered  from  indigestion,  nervous 
strain  or  depression,  dizziness  or  fainting  spells,  palpita- 
tion of  the  heart,  shortness  of  breath  or  pain  or  pressure 
in  the  chest.  Question  number  36  inquired  whether  in- 
sured had  consulted,  or  been  examined  by,  a  physician 
within  five  years,  and,  if  so,  required  the  giving  of  rea- 
sons, name  of  practitioner  and  details.  In  response  to 
this  question,  the  insured  disclosed  that  he  had  consulted 
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Dr.  Maurice  H.  Rosenfeld  in  August,  1942,  for  physical 
examination  and  blood  sugar  determination,  stating  that 
"report  was  normal." 

Below  the  above  stated  questions  and  answers,  and 
immediately  above  the  signature  of  the  proposed  insured, 
the  following  statement  appears: 

"I  certify  that  I  have  read  my  answers  to  the  fore- 
going questions,  that  they  are  true  and  complete,  and 
that  they  are  correctly  recorded.  I  expressly  waive 
to  such  extent  as  may  be  lawful,  on  behalf  of  myself 
and  of  any  other  person  who  shall  have  or  claim  any 
interest  in  any  policy  issued  hereunder,  all  provisions 
of  law  forbidding  any  physician  or  other  person  w^ho 
has  attended  or  examined  me,  or  who  may  hereafter 
attend  or  examine  me,  from  disclosing  any  knowledge 
or  information  which  he  thereby  acquired,  and  I 
authorize  any  such  disclosure."     [R.  393.] 

On  December  1,  1942,  appellee  issued  the  policy  in  suit 
in  the  amount  of  $13,000.00  [R.  39  to  46].  Said  policy 
recites  on  its  face  that  it  is  issued  "in  consideration  of 
the  application"  and  of  the  annual  premium  therein  pro- 
vided to  be  paid.  The  policy  contains,  among  others, 
the  following  provision  under  the  sub-title  "Coxtract"  : 

"This  Policy  and  the  application,  a  copy  of  which 
is  attached  to  and  made  a  part  of  this  policy,  consti- 
tute the  entire  contract  between  the  parties.  All 
statements  made  by  the  Insured  or  in  his  behalf,  in 
the  absence  of  fraud,  shall  be  deemed  representations 
and  not  warranties:  and  no  such  statement  shall  be 
used  in  defense  to  a  claim  unless  contained  in  the 
application  and  unless  a  copy  of  such  application  is 
attached  to  this  Policy  when  issued.  No  endorse- 
ment or  alteration  of  this  Policv  and  no  waiver  of 


any  of  its  provisions  shall  be  valid  unless  made  in 
writing  by  the  Company  and  signed  by  its  President, 
Vice-President,  Secretary,  Assistant  Secretary  or 
Registrar;  and  no  other  person  shall  have  authority 
to  bind  the  Company  in  any  manner."     [R.  41.] 

A  photostatic  copy  of  the  application  was  attached  to 
the  original  of  the  policy  [R.  44].  The  policy  was  deliv- 
ered to  appellant  Harry  Lutz  at  Los  Angeles,  California, 
on  or  about  December  9,  1942,  at  which  time  the  first 
annual  premium  was  paid  [R.  384]. 

The  insured  died  on  May  28,  1944,  that  is,  approxi- 
mately seventeen  months  after  the  date  of  the  issuance 
of  the  policy.  In  the  death  certificate  filed  with  the 
Bureau  of  Vital  Statistics,  the  causes  of  death  were 
stated  to  be  acute  coronary  thrombosis,  angina  pectoris 
and  duodenal  ulcer  [R.  420]. 

Subsequent  to  receipt  of  the  proofs  of  death,  appellee 
instituted  an  investigation  which  lead  to  the  discovery 
that  material  facts  concerning  the  medical  history  and 
state  of  health  of  the  insured  had  been  concealed  and 
misrepresented  in  the  application  [R.  297]. 

One  of  the  witnesses  called  by  appellee  at  the  trial  was 
Stephen  G.  Seech,  a  physician  and  surgeon  specializing 
in  ophthalmology.  This  physician  testified  that  he  was 
consulted  by  the  insured  on  January  15,  1937  [R.  155], 
at  which  time  the  insured  informed  the  doctor  that  he 
had  been  suffering  from  dizziness  and  nausea  [R.  156]. 
The  doctor  testified  that  he  examined  the  insured's  eyes 
with  an  ophthalmoscope  and  found  "several  very  tortuous 
vessels  *  *  *  ^nd  a  few  punctuate  hemorrhages" 
[R.  156].  The  doctor  testified  that  the  hemorrhages 
could  indicate  several  conditions,  including  diabetes,  per- 
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nicious  anemia  and  arteriosclerosis  [R.  160].  At  the  time 
of  the  first  consultation,  Dr.  Seech  gave  the  insured  a 
prescription  for  phenobarbital  tablets,  the  purpose  of 
which  was  ''to  quiet  the  apprehension  of  the  patient" 
[R.  162]. 

At  the  time  of  a  second  consultation  in  October,  1937, 
Dr.  Seech  gave  the  insured  a  prescription  for  saturate 
solution  of  potassium  iodine,  the  purpose  of  which  was 
"to  hasten  the  absorption  of  blood"  [R.  163].  On  the 
occasion  of  a  third  consultation  with  Dr.  Seech  on  May 
21,  1938,  the  insured  again  complained  of  dizziness  [R. 
161]. 

Appellee  also  called  as  a  witness  Dr.  Maurice  H. 
Rosenfeld,  a  physician  specializing  in  diseases  of  the 
heart  [R.  98].  Dr.  Rosenfeld  testified  that  he  was  first 
consulted  by  the  insured  on  January  16,  1937,  the  patient 
having  been  referred  to  him  by  a  Dr.  Polesky   [R.  101]. 

On  the  occasion  of  the  first  consultation,  the  insured 
complained  to  Dr.  Rosenfeld  ''of  dizziness  and  inability 
to  arise  the  week  before  the  examination  of  January  16, 
1937"  [R.  102].  The  doctor  made  a  complete  physical 
examination  and  laboratory  study,  and  took  an  electro- 
cardiograph. Dr.  Rosenfeld  testified  that  he  thereupon 
made  a  diagnosis  of  "probable  slight  stroke,"  and  that  he 
found  evidence  of  arteriosclerosis,  or  hardening  of  the 
arteries,  a  disease  which  he  stated  was  "progressive  and 
chronic"   [R.  103].     Dr.  Rosenfeld  further  testified: 

"I  advised  the  patient  that  he  had  a  mild  stroke, 
in  that  he  had  symptoms  which  were  suggestive  and 
that,  together  with  the  report  by  an  eye  specialist 
who  I  had  seen,  suggested  this  condition,  and  for 
that  reason  I  advised  him  of  this  possible  diagnosis." 
[R.  104.] 


The  insured  again  consulted  Dr.  Rosenfeld  on  June  1, 
1942,  complaining  that  on  excitement,  strain  or  effort, 
he  was  subject  to  pain  in  the  heart  region  [R.  104]. 
After  the  consultation  of  June  1,  1942,  and  after  study- 
ing the  electrocardiograph  taken  on  that  date.  Dr.  Rosen- 
feld made  a  diagnosis  of  probable  angina  pectoris,  due  to 
narrowing  of  the  coronary  artery.  Dr.  Rosenfeld  advised 
the  insured  to  curtail  his  activities,  and  gave  him  a  pre- 
scription of  nitroglycerine  tablets  for  relief  of  the  pain 
of  angina  pectoris,  which  the  doctor  described  as  an  acute 
pain  referable  to  the  heart  region  [R.  106]. 

The  insured  went  to  the  office  of  Dr.  Rosenfeld  for 
further  examinations  and  for  the  taking  of  electrocardio- 
graphs on  June  3,  June  5,  June  12,  July  6,  August  7 
and  August  11  of  1942.  On  each  of  these  several  occa- 
sions, the  doctor  told  the  insured  "that  in  view  of  the 
fact  that  he  was  subject  to  pain  around  his  heart  that 
occurs  after  exercise  or  effort  or  after  emotion,  together 
with  the  minor  changes  noted  in  the  electrocardiogram, 
that  it  was  my  opinion  that  these  were  due  to  a  condition 
known  as  angina  pectoris"  [R.  117]. 

Dr.  Rosenfeld  testified  that  angina  pectoris,  caused  by 
the  narrowing  of  the  coronary  artery,  was  "a  chronic  dis- 
ease manifested  by  an  acute  exacerbation  of  pain"  [R. 
119];  that  "the  condition  that  was  the  actual  cause  of 
death  was  just  a  continuation  of  the  process  of  angina 
pectoris"  [R.  121];  and  that  the  insured  was  suffering 
from  arteriosclerosis  and  angina  pectoris  during  the 
period  from  June  1,  1942,  to  December  9,  1942  [R.  120 
to  123]. 

Appellee  called  as  a  witness  one  H.  C.  Ludden.  a  phar- 
macist, who  testified  that  he  had  known  Mr.  Lutz,  the 
insured,   for   some  twenty  years    [R.   81];   and   that  on 


June  1,  1942,  the  witness,  at  the  request  of  the  insured, 
filled  a  certain  prescription  for  nitroglycerine  tablets  [R. 
83].  This  prescription,  which  had  been  given  the  insured 
by  Dr.  Rosenfeld,  is  in  evidence  as  Plaintiff's  Exhibit 
No.  7  [R.  401].  The  direction  written  on  the  prescrip- 
tion is  as  follows :  "Sig. — Dissolve  one  tablet  under 
tongue  for  heart  pain."  With  reference  to  his  discussion 
with  the  insured  on  June  1,  1942,  Mr.  Ludden  testified 
further  as  follows : 

"Q.  On  that  occasion,  Mr.  Ludden,  did  Mr.  Lutz 
express  to  you  anything  to  the  effect  that  he  was 
suffering  from  any  pain  or  illness?  A.  Mr.  Lutz 
came  in  and  simply  handed  me  the  prescription,  and 
made  the  remark  that  he  did  have  a  pain  in  his 
chest,  and  would  like  to  have  the  prescription  as  soon 
as  possible. 

Q.  Did  you  have  occasion  to  refill  the  prescription 
for  nitroglycerine,  which  has  been  identified  as  Plain- 
tiff's Exhibit  No.  7  for  identification?  A.  Many 
times. 

Q.  How  many  times  would  you  estimate,  Mr. 
Ludden,  did  you  refill  the  prescription  which  is  Plain- 
tiff's Exhibit  No.  7  for  identification,  between  June 
1,  1942,  and  October  31,  1942,  if  you  can  estimate 
it?    A.     That  would  be  pretty  hard  to  state. 

Q.  Would  you  say  as  much  as  twice?  A.  I 
would  say  about  four  times."     [R.  88.] 

''Q.  Please  read  to  us  the  part  or  parts,  if  any, 
on  that  exhibit,  which  is  Plaintiff's  Exhibit  No.  7, 
which  you  placed  on  the  bottle.  A.  The  words : 
Prescription  No.  89543.  Dr.  M.  H.  Rosenfeld.  Dis- 
solve one  tablet  under  tongue  for  heart  pain.  Mr. 
Lutz.    6-1-42. 
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Q.  Do  I  understand  that  that  portion  of  the  ex- 
hibit which  you  have  just  read  was  placed  by  you 
on  the  label  of  the  bottle?    A.     Yes,  sir."     [R.  94.] 

The  foregoing  summary  of  the  evidence  suffices  to 
demonstrate  the  substantial  foundation  upon  which  the 
findings  of  the  District  Court  are  based.  These  findings 
include  the  following: 

"That  in  and  by  said  application  for  said  policy 
of  insurance,  said  Abe  Lutz,  insured,  represented  to 
plaintifif  company  that  said  Abe  Lutz  had  never  suf- 
fered from  indigestion,  dizziness  or  fainting  spells, 
palpitation  of  the  heart  or  pain  or  pressure  in  the 
chest.  That  said  representations  were  false  and 
were  known  by  said  insured  to  be  false  at  the  time 
said  application  was  made  and  signed;  that  prior  to 
the  time  that  said  application  for  insurance  was  made 
and  signed,  said  insured  had  suffered  from  indiges- 
tion, dizziness  and  fainting  spells  and  from  pain  in 
the  chest."     [Finding  No.  IX,  R.  52.] 

"That  in  and  by  said  application  for  insurance,  the 
insured  was  asked  whether  he  had  consulted  or  been 
examined  by  a  physician  or  other  practitioner  within 
five  years  prior  to  the  date  thereof,  and,  if  so,  to 
give  reasons,  name  of  practitioner  and  details  with 
reference  thereto.  That  in  response  to  said  ques- 
tions, the  insured  disclosed  no  information  except 
that  he  had  consulted  Dr.  Maurice  H.  Rosenfeld  in 
August,  1942,  and  was  given  at  that  time  a  physical 
examination  and  blood  sugar  determination;  and  in- 
sured represented  that  the  report  of  said  examina- 
tion was  normal."     [Finding  No.  X,  R.  52.] 

"That,  within  five  years  prior  to  the  date  of  said 
application,  said  insured  had  consulted,  and  had  been 
examined    by,    physicians    at    times    other    than    in 
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August,  1942;  that  within  five  years  prior  to  the 
date  of  said  application  for  insurance,  said  insured 
had  consuhed  and  been  treated  by  physicians  for 
dizziness  and  fainting  spells  and  for  pain  in  the  chest. 
That  during  the  year  1942  and  prior  to  the  date  of 
the  application  for  said  insurance,  said  insured,  on 
numerous  occasions,  had  consulted  and  been  exam- 
ined by  a  physician  and  had  received  treatments  for 
angina  pectoris,  a  disease  of  the  heart.  That  during 
the  year  1942  and  prior  to  the  date  of  the  application 
for  said  policy  of  insurance,  said  insured  had  sub- 
mitted to  repeated  physical  examinations  which  in- 
cluded the  taking  of  electrocardiograms  and  had  been 
told  by  his  physician  that  he  was  suffering  from  a 
heart  ailment,  to-wit,  angina  pectoris,  and  that  he 
should  curtail  and  limit  his  activities  by  reason  there- 
of;  that  during  the  year  1942  and  prior  to  the  date 
of  the  application  for  said  policy  of  insurance,  said 
insured's  physician  had  prescribed  medicine  to  relieve 
pain  in  the  chest  suffered  by  insured  as  a  result  of 
said  heart  ailment.  That  all  of  the  facts  in  this 
paragraph  recited  were  concealed,  and  none  of  them 
was  disclosed,  in  the  application  for  said  policy  of 
insurance."     [Finding  No.  XI,  R.  52,  53.] 

"That  all  of  the  facts  concerning  the  health  and 
medical  history  of  said  insured  which  were  misrep- 
resented and  concealed  in  the  application  for  said 
policy  of  insurance,  as  herein  found,  were  known  to 
the  insured  at  the  time  said  application  was  made 
and  signed,  and  said  facts  were  material  to  the  risk 
insured  against  under  the  terms  of  said  policy." 
[Finding  No.  XII,  R.  53.] 

"That  it  was,  and  is,  provided  by  the  terms  of  said 
policy  of  life  insurance  and  of  the  application  there- 
for that  said  policy  should  not  take  effect  unless  and 
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until  said  application  should  be  approved  by  plaintiff 
at  its  home  office  and  the  first  premium  paid  while 
the  said  insured  was  in  good  health.  That  said  in- 
sured was  not  in  good  health  at  the  time  said  policy 
was  delivered,  or  at  the  time  the  first  premium  there- 
on was  paid.  That  said  insured  knew,  at  the  time 
said  application  for  insurance  was  signed  and  deliv- 
ered and  at  the  time  said  policy  was  issued  and  deliv- 
ered, and  at  the  time  the  first  premium  thereon  was 
paid,  that  he  was  not  in  good  health,  but  that  he  was 
suffering  from  a  serious  disease  of  the  heart,  to-wit, 
angina  pectoris."     [Finding  No.  XIX,  R.  56.] 

POINT  I. 

Concealment  or  Misrepresentation  of  a  Material  Fact 
in  an  Application  for  Insurance  Entitles  the  In- 
surer to  Rescind,  Regardless  of  Whether  the  Con- 
cealment or  Misrepresentation  Was  Intentional 
or  Unintentional. 

The  policy  in  suit  was  applied  for  and  delivered,  and 
the  premiums  thereon  were  paid,  in  California.  It  is 
therefore  a  California  contract,  so  that  the  substantive 
law  of  California  is  applicable  and  controlling. 

Equitable  Life  Assurance  Society  v.  Pettus,   140 
U.  S.  226,  11  S.  Ct.  822;  35  L.  Ed.  497; 

Gates  V.  General  Casualty  Co.  of  America,  120  F. 
(2d)  925,  926; 

Palmquist   v.   Standard  Accident   Ins.    Co.,   3   F. 
Supp.  356,  357. 

The  California  law  is  well  settled  that  a  false  repre- 
sentation, or  the  concealment  of  a  material  fact,  in  an 
application  for  a  policy  of  insurance,  whether  intentional 
or  unintentional,  vitiates  the  policy.     Fraudulent  intent  is 
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not  an  essential  element  of  a  cause  of  action  for  rescission 
of  an  insurance  contract. 

Gates  v.  General  Casualty  Co.  of  America,  120  F. 
(2d)  925,  926; 

California  Western  States  Life  Ins.  Co.  v.  Fein- 
stein,  15  Cal.  (2d)  413,  101  P.  (2d)  696; 

Telford  v.  New  York  Life  Ins.  Co.,  9  Cal.   (2d) 
103,  69  P.  (2d)  835; 

Maggini  v.   West  Coast  Life  Ins.   Co.,   136   Cal. 
App.  472,  29  P.  (2d)  263. 

In  Telford  v.  Nezv  York  Life  Ins.  Co.,  supra,  the 
Supreme  Court  of  California  said: 

"A  false  representation  or  a  concealment  of  fact, 
whether  intentional  or  unintentional,  which  is  mate- 
rial to  the  risk  vitiates  the  policy.  The  presence  of 
an  intent  to  deceive  is  not  essential." 

In  Gates  v.  General  Casualty  Co.  of  America,  120  F. 
(2d)  925,  at  page  927,  this  court  stated  and  applied  the 
same  rule,  quoting  with  approval  from  the  decision  in 
Telford  v.  New  York  Life  Ins.  Co.,  supra. 

The  California  Insurance  Code,  in  the  article  headed 
"Concealment,"  contains  the  following  provisions: 

"§330.  Definition.  Neglect  to  communicate  that 
which  a  party  knows,  and  ought  to  communicate,  is 
concealment. 

"§331.  Effect.  Concealment,  whether  intentional 
or  unintentional,  entitles  the  injured  party  to  rescind 
insurance." 
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The  same  code,  in  the  article  headed  "Representa- 
tion," contains  the  following  provisions: 

"§358.  Falsity.  A  representation  is  false  when 
the  facts  fail  to  correspond  with  its  assertions  or 
stipulations. 

''§359.  Effect  of  falsity.  If  a  representation  is 
false  in  a  material  point,  whether  affirmative  or 
promissory,  the  injured  party  is  entitled  to  rescind 
the  contract  from  the  time  the  representation  becomes 
false." 

Appellant  argues  (1)  that  the  insured  was  not  a  party 
to  the  insurance  contract,  (2)  that  the  only  contracting 
parties  were  appellee,  as  insurer,  and  appellant,  as  bene- 
ficiary and  owner  of  the  policy,  and  (3)  that  the  policy 
does  not  provide,  either  expressly  or  by  implication,  that 
appellant's  rights  under  the  contract  are  dependent  upon, 
or  affected  by,  the  conduct  of  the  insured  or  the  truth  or 
falsity  of  the  statements  of  the  insured  as  contained  in 
the  application.  Upon  these  premises,  appellant  predi- 
cates his  argument  that  the  contract  in  suit  is  not  vitiated 
by  any  concealment  or  misrepresentation  of  facts  in  the 
application  for  the  policy. 

Appellee  submits  that  appellant's  argument  is  fallacious 
both  in  its  premises  and  in  its  conclusion. 

Part  I  of  the  application  for  the  policy  involved  in 
this  case  was  signed  by  appellant  as  ''Applicant  for  Insur- 
ance/' and  by  Abe  Lutz  as  "Proposed  Insured''  [R.  405]. 
Immediately  above  the  signatures  of  appellant  and  the 
insured,  the  following  language  appears  upon  Part  I  of 
the  application : 

"It  is  Hereby  Agreed  that  this  Application,  includ- 
iiKj  Part  II,  a  copy  of  zvhich  shall  be  attached  to  the 


—15— 

Policy  zvhen  issued,  shall  become  a  part  of  every 
Policy  issued  hereon;    *    *    *." 

Under  the  heading  ''Contract,"  the  policy  provides  as 
follows : 

"This  Policy  and  the  application,  a  copy  of  which 
is  attached  to  and  made  a  part  of  this  Policy,  consti- 
tute the  entire  contract  between  the  parties.  All 
statements  made  by  the  Insured  or  in  his  behalf,  in 
the  absence  of  fraud,  shall  be  deemed  representations 
and  not  warranties;  and  no  such  statement  shall  be 
used  in  defense  to  a  claim  unless  contained  in  the 
application  and  unless  a  copy  of  such  application  is 
attached  to  this  Policy  when  issued.  *  *  *"  [R. 
41.] 

Moreover,  on  its  first  page,  the  policy  recites  that  ''This 
Policy  is  issued  in  consideration  of  the  application  and  of 
the  annual  premium    *    *    *."     [R.  39.] 

By  the  plainest  of  language,  the  parties  to  the  contract 
agreed  that  the  application,  including  both  Parts  I  and 
II,  would  be  and  become  a  part  of  the  policy,  and  that 
''all  statements  made  by  the  Insured  or  in  his  behalf,  in 
the  absence  of  fraud,  shall  be  deemed  representations  and 
not  warranties." 

Appellant  may  deny  the  existence  of  a  fraudulent  intent 
on  his  part,  but  he  cannot  be  heard  to  deny  that  the  state- 
ments of  the  insured,  as  contained  in  the  application,  con- 
stituted representations.  By  the  plain  terms  of  the  con- 
tract, appellant  adopted  as  his  own  the  statements  of  the 
insured,  as  set  •  forth  in  the  application,  and  agreed  that 
they  should  be  made  a  part  of  the  contract.  He  further 
agreed  that  the  statements  of  the  insured  should  be  deemed 
representations,  or  in  the  presence  of  fraud,  ivarranties. 
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It  is  immaterial  whether  appellant  or  the  insured 
intended  to  deceive  or  defraud  the  insurance  company. 
It  is  sufficient  to  vitiate  the  policy  if  it  be  proved  that  a 
false  or  erroneous  representation  was  made,  either  inten- 
tionally or  unintentionally,  as  to  any  material  fact  (Tel- 
ford V.  New  York  Life  Ins.  Co.,  supra).  The  California 
statute  plainly  states  that  "a  representation  is  false  zuhen 
the  facts  fail  to  correspond  zvith  its  assertions  or  stipu- 
lations.''   (California  Insurance  Code,  Sec.  358.) 

Clearly,  the  well  supported  findings  of  the  District  Court 
that  matters  of  fact,  material  to  the  risk,  were  misrepre- 
sented and  concealed  in  the  application  suffice  to  sustain 
the  judgment  under  review. 

POINT  II. 

Ansv^ers  to  Written  Questions  Set  Forth  in  an  Appli- 
cation for  Insurance  Constitute  Material  Repre- 
sentations as  a  Matter  of  Law^. 

The  California  law  is  well  settled  that  answers  to 
written  questions  set  forth  in  application  forms  relative 
to  insurance  contracts  are  deemed  material  as  a  matter 
of  law. 

California    Western    States    etc.    v.    Feinstein,    15 
Cal.  (2d)  413,  101  P.  (2d)  696; 

Pierre  v.  Metropolitan  Life  Ins.  Co.,  22  Cal.  App. 
(2d)  346,  70  P.  (2d)  985; 

Inverson  v.  Metropolitan  Life  Ins.  Co.,  151   Cal. 
App.  746,  91  Pac.  609; 

Westphall  v.  Metropolitan  life  Ins.   Co.,  27  Cal. 
App.  734,  151  Pac.  159; 

McEwen  v.  New  York  Life  Ins.  Co.,  42  Cal.  App. 
133,  146,  183  Pac.  373; 
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Maggini  v.   West  Coast  Life  Ins.   Co.,   136   Cal. 
App.  472.29  P.  (2d)  26Z; 

Layton  v.  Neiv  York  Life  Ins.  Co.,  55  Cal.  App. 
202,  202  Pac.  958. 

In  California  Western  States  etc.  Co.  v.  Feinstein, 
supra,  the  California  Supreme  Court  said: 

"It  has  been  held  that  answers  to  written  questions 
set  forth  in  application  forms  relative  to  insurance 
are  generally  deemed  material  representations."  (Cit- 
ing many  cases.) 

In  Maggini  v.  West  Coast  Life  Ins.  Co.,  supra,  it  was 
stated : 

"The  materiality  of  the  representations  cannot  be 
doubted,  these  being  in  the  form  of  written  answers 
made  to  written  questions  which  the  parties  them- 
selves thus  indicated  they  deemed  material." 

In  Pierre  v.  Metropolitan  Life  Ins.  Co.,  supra,  we  find 
the  following  expressions: 

"Answers  to  questions  in  an  application  are  gen- 
erally considered  to  be  material  representations  of 
fact,  which  if  false  will  vitiate  the  contract  *  *  * 
an  answer  to  a  question  as  to  whether  an  applicant 
had  ever  had  a  specified  disease  is  material  and,  if 
false,  avoids  the  policy    *    *    *." 

The  foregoing  authorities  clearly  show  that  appellee's 
right  to  rescind  was  fully  and  completely  established  by 
proof  that  matters  of  fact  relating  to  the  health,  physical 
condition  and  medical  history  of  the  insured  were  falsely 
represented  in  the  application.  In  other  words,  the  facts 
concealed  and  misrepresented  by  the  insured  in  the  instant 
case  were,  necessarily  and  as  a  matter  of  law,  material. 
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POINT  III. 

The  Policy  in  Suit  Never  Became  Effective  Because 
the  Insured  Was  Not  in  Good  Health  When  the 
Application  for  the  Policy  Was  Approved  and 
When  the  First  Premium  Thereon  Was  Paid. 

As  we  have  seen,  the  District  Court  found,  upon  sub- 
stantial and  uncontradicted  evidence,  that  the  insured 
was  not  in  good  health  at  the  time  the  application  for  the 
policy  in  suit  was  approved  or  at  the  time  when  the  first 
premium  was  paid,  but  was  suffering  from  a  serious 
disease  of  the  heart,  to-wit,  angina  pectoris.  This  find- 
ing was  supported  by  evidence  that  prior  to  the  date  of 
the  application,  the  insured  had  suffered  a  stroke,  and  by 
the  testimony  of  Dr.  Rosenfeld  that  during  the  period 
from  June  1,  1942,  to  December  9,  1942,  the  insured  was 
suffering  from  arteriosclerosis  and  angina  pectoris,  dis- 
eases which  were  immediately  contributing  causes  of  the 
insured's  death.  Under  these  circumstances,  the  follow- 
ing provision  of  the  contract  is  of  decisive  effect : 

"*  *  *  that  the  insurance  applied  for  shall  not 
take  effect  unless  and  until  this  Application  is  ap- 
proved by  the  Company  at  its  Home  office  and  the 
first  premium  is  paid  while  the  Proposed  Insured  is 
in  good  health;    *    *    *." 

Referring  to  an  almost  identical  clause  in  deciding  a 
case  involving  a  factual  situation  strikingly  similar  to  the 
case  at  bar,  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  used  the  following  language  in  Gill  v.  Mutual  Life 
Ins.  Co.  of  N.  v.,  63  F.  (2d)  967,  at  page  970: 

"*  *  *  It  is  well  settled  that  this  clause  in  that 
contract,  which  provides  that  a  policy  shall  not  be- 
come effective  unless  delivered  and  received  while  the 


—19— 

insured  is  in  good  health,  is  valid  and  will  be  en- 
forced;   *    *    *." 

The  foregoing  quotation  is  followed  in  the  text  by  the 
citation  of  a  long  list  of  supporting  decisions.     (Accord, 
see  4  Couch  Cyclopedia  of  Insurance  Law,  Sec.  860,  p.  ' 
2828.) 

The  validity  and  effectiveness  of  similar  provisions 
creating  conditions  precedent  were  sustained  in : 

Stipcich  V.  Metropolitan  Life  Ins.  Co.,  277  U.  S. 

311,  48  S.  Ct.  512,  72  L.  Ed.  895; 
New  York  Life  Ins.  Co.  v.  Gist,  63  F.  (2d)  732, 

735; 
Shaner  v.  West  Coast  Life  Ins.  Co.,  73  F.   (2d) 

681,  685; 
Greenbaum  v.  Columbian  National  Life  Ins.  Co., 

62  R  (2d)  56; 
Continental  Illinois  Natl.   Bank  &   Trust   Co.   v. 

Columbian  Natl.  Life  Ins.  Co.,  76  F.  (2d)  733; 
Hurt  V.  Nezv  York  Life  Ins.  Co.,  51  F.  (2d)  936; 
New  York  Life  Ins.  Co.  v.  Gay,  36  F.  (2d)  634, 

636,  48  F.  (2d)  595; 
Pierre  v.  Metropolitan  Life  Ins.  Co.,  22  Cal.  App. 

(2d)  346,  70  P.  (2d)  985; 
Security  Life  Ins.  Co.  v.  Booms,  31  Cal.  App,  119, 

159  Pac.  1000. 

Whether  the  non-fulfillment  of  the  condition  precedent 
to  the  eifectiveness  of  the  policy  be  regarded  as  affording 
appellee  an  additional  ground  for  rescission,  or  whether 
it  be  considered  only  as  a  defense  to  appellant's  counter- 
claim seeking  recovery  on  the  contract,  it  is,  in  either 
aspect,  independently  sufficient  to  sustain  the  judgment 
under  review. 
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POINT  IV. 

Answers  to  Questions  Propounded  to  the  Proposed 
Insured  in  an  Application  for  Insurance  Are  Rep- 
resentations Upon  Which  the  Insurer  Is  Entitled 
to  Rely,  and  the  Insurer  Is  Under  No  Duty  to 
Make  an  Investigation  to  Determine  the  Truth 
of  Such  Answers. 

Appellant  here  contends  that  since  the  application  dis- 
closed the  name  of  a  physician  from  whom  appellee  might 
have  learned  facts  at  variance  with  the  representations 
of  the  application,  appellee  is  estopped  to  rely  upon  such 
representations.  In  other  words,  appellant  argues  that 
appellee  was  under  a  duty  to  investigate  and  make  inquiry 
in  order  to  ascertain  whether  or  not  the  statements  of 
fact  contained  in  the  application  were  true. 

A  complete  answer  to  appellant's  arguments  on  this 
aspect  of  the  case  is  to  be  found  in  the  opinion  of  this 
court  in  Gates  v.  General  Casualty  Co.  of  America,  120 
F.  (2d)  925,  which  cites  and  quotes  at  length  from  the 
California  decisions.  It  discusses  and  distinguishes  the 
case  of  Turner  v.  Redivood  Mutual  Life  Assn.,  13  Cal. 
App.  (2d)  573,  57  P.  (2d)  222,  upon  which  appellant. so 
strongly  relies  in  the  instant  case. 

The  insufficiency  of  the  matters  relied  upon  by  appel- 
lant to  spell  out  waiver  or  estoppel  is  demonstrated  by 
reference  to  the  California  decisions  cited  in  Gates  v. 
General  Casualty  Co.  of  America,  supra,  and  particularly 
the  following: 

Telford  V.  Neiv  York  life  Ins.   Co.,  9  Cal.    (2d) 

103,  69  P.  (2d)  835; 
Frederick  v.  Federal  Life  Ins.  Co.,  13  Cal.  App. 

(2d)  585,  57  P.  (2d)  235; 
Maggini  v.   West  Coast  Life  Ins.   Co..    136   Cal. 

App.  472,  29  P.  (2d)  263. 
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In  each  of  the  cases  last  cited,  facts  were  known  to  the 
insurer,  at  the  time  it  acted  upon  the  application  involved, 
which  tended  to  indicate  incorrectness  or  incompleteness 
of  certain  answers  therein  contained.  In  each  case,  it  was 
held  that  the  insurer  was  not  estopped  to  rescind  upon 
discovering  the  falsity  of  material  representations  upon 
which  it  was  entitled  to  rely.  The  following  language 
from  Frederick  v.  Federal  Life  Ins.  Co.,  supra,  is  par- 
ticularly applicable : 

"*  *  *  Even  if  it  be  considered  that  defendant 
upon  receipt  of  the  medical  examiner's  report,  had 
knowledge  that,  as  regards  the  treatment  by  Dr. 
Woods,  plaintiff  had  not  fully  answered  the  ques- 
tions in  the  application,  it  does  not  follow  that  de- 
fendant cannot  resist  recovery  on  the  policy  on  ac- 
count of  other  and  serious  representations  which  de- 
fendant thereafter  learned  to  be  false.  The  applica- 
tion and  report  of  the  medical  examiner  were  for- 
warded to  company  headquarters  where  the  officials 
of  defendant  company  decided  whether  they  cared  to 
issue  the  policy.  It  was  their  right  to  reject  the 
application  if  upon  the  information  before  them  they 
desired  to  do  so.  The  fact  that  they  might  have  over- 
looked or  considered  as  inconsequential  an  incorrect 
or  incomplete  answer  contained  in  the  application 
does  not  prevent  their  defense  against  fraudulent 
statements,  the  falsity  of  which  was  discovered  after 
the  issuance  of  the  policy.  The  defendant  had  no 
knowledge  at  the  time  the  policy  was  issued  of  the 
misrepresentations  now  relied  upon  to  defeat  re- 
covery." 
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In  Maggini  v.  West  Coast  Life  Ins.  Co.,  136  Cal.  App. 
472,  29  P.  (2d)  263,  the  court  stated: 

"But  the  evidence  is  clear  that  the  appellant  did 
not  have  any  knowledge  of  the  falsity  of  any  of 
these  misrepresentations  except  that  relating  to  the 
illness  of  the  insured  five  years  prior  to  the  date  of 
the  policies.  This  may  have  been  sufficient  to  raise 
a  suspicion  as  to  the  truth  of  other  representations 
relied  on;  but  cause  for  suspicion  does  not  constitute 
knowledge.  Hence  there  could  be  no  estoppel  of  the 
insurer's  right  to  'set  up  the  fraud  by  way  of  defense 
to  an  action  brought  to  enforce  the  apparent  lia- 
bility.' (California  Reclamation  Co.  v.  Nezv  Zea- 
land Ins.  Co.,  23  Cal.  App.  611,  615  (138  Pac.  960, 
961);  General  Accident,  Fire  &  Life  Assiir.  Corp. 
V.  Industrial  Ace.  Com.,  196  Cal.  179,  189,  190  (237 
Pac.  2>2>).y' 

It  is  the  well  settled  rule  in  California  that  the  mere 
fact  that  a  defrauded  party  may  have  had  a  means  of 
acquiring  knowledge  of  the  truth  does  not  debar  recovery, 
there  being  no  duty  to  investigate.  The  rule  was  re- 
cently stated  in  Tunning  v.  Thompson,  68  Cal.  App.  (2d) 
104,  156  P.  (2d)  29,  as  follows: 

"Where  there  is  no  legal  duty  of  a  plaintiff  to 
investigate  and  no  such  circumstance  is  present  as 
would  put  a  reasonably  prudent  man  upon  inquiry, 
the  mere  fact  that  a  means  of  acquiring  knowledge  is 
available  to  plaintiff  and  he  has  not  made  use  of  such 
means  does  not  debar  plaintiff  from  recovering  after 
he  makes  the  discovery.  (Tarke  v.  Bingham,  123 
Cal.  163,  166  (55  P.  759).)  Innocent  parties  do  not 
carry  the  burden  of  inquiry.  {Hart  v.  Walton,  9 
Cal.  App.  502,  509  (99  P.  719).)" 
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Appellant  offered  no  evidence  whatsoever  in  the  case  at 
bar  which  proved,  or  tended  to  prove,  that  the  insurer  had 
knowledge  of  the  falsity  of  any  material  representation 
concerning  the  health  or  medical  history  of  the  insured. 
The  nearest  approach  to  a  circumstance  which  might  have 
cast  suspicion  upon  the  completeness  and  truthfulness  of 
insured's  answers  was  the  fact  that  appellee  had  informa- 
tion indicating  that  insured  had,  at  some  time  or  other, 
consulted  a  Dr.  Lissner.  who  was  an  associate  of  Dr. 
Rosenfeld.  It  appears,  however,  that  appellee  had  no 
knowledge  concerning  the  date  or  the  purpose  of  the 
supposed  consultation  with  Dr.  Lissner. 

Appellant  urges  that  appellee  is  estopped  to  assert  that 
it  relied  upon  the  representations  of  the  insured  concern- 
ing his  health  and  medical  history  by  reason  of  the  fact 
that  Dr.  Waste,  the  insurer's  medical  examiner,  examined 
the  insured  and  made  a  report  indicating  a  favorable 
opinion  as  to  his  insurability.  This  contention  is  clearly 
without  merit.  In  the  first  place,  the  requirement  of 
medical  examinations  in  connection  with  applications  for 
life  insurance  is  practically  universal.  In  nearly  every 
cited  case  dealing  with  concealment  and  misrepresentation 
in  connection  with  an  application  for  life  insurance,  it 
appears  that  the  insured  had  submitted  to  a  medical  ex- 
amination and  that  a  report  of  such  examination  was 
received  and  considered  by  the  insurer  in  connection  with 
the  application.  It  is  manifest  that  such  fact  affords  no 
basis  for  claim  of  waiver  or  estoppel. 

In  the  second  place,  it  is  a  matter  of  universal  knowl- 
edge, affording  a  basis  for  judicial  notice,  that  a  great 
many  serious  diseases  and  ailments,  including  diseases  of 
the  heart  and  circulatory  system,  are  latent,  and  may  not 
be  disclosed  objectively  even  upon  the  most  careful  physi- 
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cal  examination.  Indeed,  Dr.  Waste  so  testified  in  this 
case  [R.  223,  224].  It  is  in  recognition  of  this  obvious 
truth  that  the  courts  have  uniformly  held  that  insurance 
companies  are  entitled  to  receive  full,  complete  and  truth- 
ful answers  from  the  insured  concerning  his  health,  medi- 
cal history,  past  complaints  and  ailments. 

POINT  V. 

There  Can  Be  No  Waiver  of  the  Insurer's  Right  to 
Rescind  Upon  Grounds  of  Misrepresentation  and 
Concealment  Until  After  the  Insurer  Has  Become 
Aware  of  the  Falsity  of  the  Representations. 

The  defenses  of  estoppel  and  waiver  asserted  by  appel- 
lant herein  are  closely  related.  Accordingly,  the  decision 
in  Gates  v.  General  Casualty  Co.  of  America,  120  F.  (2d) 
925,  and  the  cases  therein  cited  are  also  pertinent  to  the 
defense  of  waiver. 

It  is,  of  course,  well  settled  that  a  party  asserting 
affirmative  defenses  of  waiver  and  estoppel  bears  the 
burden  of  proving  such  defenses  by  clear  and  convincing 
evidence.  (8  Couch  Cyclopedia  of  Insurance  Law,  Sec. 
2238,  p.  7281.) 

And  in  the  case  of  California  Western  States  etc.  Co.  v. 
Feinstein,  15  Cal.  (2d)  413  at  p.  422,  101  P.  (2d)  696 
at  701,  it  is  stated: 

"Nor  may  it  be  said  that  the  insurer  could  have 
waived  its  right  to  rescind,  on  the  ground  of  false 
representations  made  by  the  insured  in  his  answers 
to  the  questions  as  set  forth  in  the  application  for 
reinstatement,  until  the  insurer  had  become  aware  of 
the  falsity  of  those  representations.  (McDanels  v. 
General  I)is.  Co.,  supra;  Schick  v.  Equitable  Life 
Assur.  Soc,  15  Cal.  App.  (2d)  28,  34  (59  Pac.  (2d) 
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163).)  It  was  only  after  the  insured  had  filed  his 
claim  for  disability  payments  in  June,  1936,  at  which 
time  an  investigation  was  made  with  regard  to  the 
ailments  for  which  he  had  undergone  treatment  by  a 
physician,  that  the  falsity  of  the  representations 
which  the  insured  had  made  in  the  application  for 
reinstatement  was  disclosed.  On  that  state  of  the 
record  it  cannot  be  said  that  the  insurer  had  waived 
any  of  the  rights  which  it  subsequently  asserted 
against  the  insured." 

In  Schick  z'.  Equitable  Life  Assur.  Soc,  15  Cal.  App. 
(2d)  28,  at  page  34,  the  following  from  67  C.  J.  310,  is 
quoted  with  approval : 

"The  evidence  must  show  knowledge,  at  the  time 
the  waiver  is  claimed  to  have  occurred,  of  all  the 
material  facts  that  would  probably  have  influenced 
the  conduct  of  the  party:  the  proof  must  be  clear 
that  the  party  against  whom  the  doctrine  of  waiver 
is  invoked  knew  what  his  rights  were.  A  waiver 
cannot  be  established  by  a  consent  given  under  a 
mistake  of  fact." 

Appellant's  affirmative  defenses  of  waiver  and  estoppel 
necessarily  failed  because  he  did  not  sustain  his  burden 
of  proving  them  and  because  the  uncontradicted  evidence 
established  that  the  insurer  received  no  knowledge  or 
information  whatever  concerning  the  matters  misrepre- 
sented and  concealed  until  after  investigation  was  made 
subsequent  to  the  death  of  the  insured.  The  insured's 
death  occurring  so  soon  after  the  issuance  of  the  policy 
and  from  the  causes  indicated  by  the  death  certificate 
naturally  suggested   the  propriety  of  such   investigation. 
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POINT  VI. 

The  Insured  Having  Executed  an  Express  Waiver  of 
the  Physician-Patient  Privilege,  the  Trial  Court 
Did  Not  Err  in  Admitting  the  Testimony  of 
Physicians  Who  Had  Been  Consulted  by  the 
Insured. 

Appellee  submits  that  appellant's  brief  does  not  properly 
specify  the  errors  relied  upon  in  the  manner  required  by 
Rule  20(d)  of  the  rules  of  this  court,  especially  with 
reference  to  alleged  errors  in  the  admission  of  evidence. 
Appellant  has  failed  to  quote  either  the  grounds  of  objec- 
tion urged  at  the  trial  or  the  substance  of  the  evidence 
admitted.  Moreover,  the  specifications  of  error  are  not 
limited  to  the  scope  of  the  statement  of  points  served  and 
filed  pursuant  to  Rule  75(d)  of  the  Federal  Rules  of 
Civil  Procedure  and  set  forth  in  the  appendix  to  appel- 
lant's opening  brief.  Nevertheless,  appellee  will  show 
that  the  contentions  made  by  appellant  are  without  merit. 

The  insurer  called  two  physicians,  who  testified  that 
they  had  been  consulted  by  the  insured  prior  to  the  date 
of  the  application  for  the  policy  in  suit.  The  testimony 
of  these  witnesses  proved,  or  tended  to  prove:  (1)  That 
prior  to  the  date  of  the  application,  insured  (a)  had  suf- 
fered from,  and  complained  of,  dizziness,  nausea  and  pain 
in  the  chest,  (b)  had  been  taking  nitroglycerine  tablets 
prescribed  for  the  relief  of  heart  pain,  (c)  had  suffered 
a  slight  stroke  which  had  rendered  him  unable  to  rise 
from  his  bed  for  a  week,  (d)  had  submitted  to  numerous 
physical  examinations  in  which  electrocardiographs  were 
taken;  and  (2)  that  from  a  time  anterior  to  the,  applica- 
tion to  the  date  of  his  death,  insured  had  suffered  from 
arteriosclerosis  and  angina  pectoris,  which  were  serious, 
chronic  and  progressive  diseases  of  the  circulatory  system 
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and  which  contributed  as  immediate  causes  of  insured's 
death. 

Appellant  argues  that  the  trial  court  erred  in  overruling 
objections  to  this  testimony  made  upon  the  ground  that 
it  related  to  privileged  matters  concerning  which  the  physi- 
cians could  not  properly  be  examined  by  virtue  of  the 
provisions  of  Section  1881,  subdivision  (4)  of  the  Cali- 
fornia Code  of  Civil  Procedure.  This  statute  provides  in 
part  that  "a  licensed  physician  or  surgeon  can  not,  with- 
out  the  consent  of  his  patient,  be  examined  in  a  civil 
action  as  to  any  information  acquired  in  attending  the 
patient,  which  was  necessary  to  enable  him  to  prescribe 
or  act  for  the  patient ;  *  *  *."  (Italics  supplied.)  The 
prohibition  of  the  statute  is  subject  to  a  number  of  quali- 
fications and  exceptions  which  need  not  be  noted  here. 

It  is  undisputed  in  this  case  that  the  insured  executed 
Part  II  of  the  application  containing  the  following  pro- 
vision : 

"*  *  *  I  expressly  waive  to  such  extent  as  may 
be  lawful,  on  behalf  of  myself  and  of  any  person 
who  shall  have  or  claim  any  interest  in  any  policy 
issued  hereunder,  all  provisions  of  law  forbidding 
any  physician  or  other  person  who  has  attended  or 
examined  me,  or  who  may  hereafter  attend  or  ex- 
amine me.  from  disclosing  any  knowledge  or  infor- 
mation which  he  thereby  acquired,  and  I  authorize 
any  such  disclosure." 

By  the  quoted  language,  the  consent  of  the  patient  was 
unequivocally  given.  It  thus  appears  that  appellant,  as 
beneficiary  of  the  policy  in  suit,  sought  to  assert  a  privi- 
lege which  was  personal  to  the  insured  and  which  the 
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insured  had  expressly  waived.  It  is  well  settled  law  that 
the  privilege  is  effectively  waived  by  a  provision  to  that 
effect  in  an  application  for  insurance. 

8  Wigmore  on  Evidence,  3rd  Ed.,  §2388,  p.  831; 

70  Corpus  Juris,  §633,  p.  466; 

27  Cal.  Jur.,  §43,  p.  59; 

Wirthlin  v.  Mutual  Life  Ins.  Co.,  56  F.  (2d)  137; 

Lincoln  National  Life  Ins.  Co.  v.  Hammer,  41  F. 
(2d)  12; 

New  York  Life  Ins.  Co.  v.  Renault,  11  F.   (2d) 
281. 

Wigmore  expresses  the  rule  as  follows : 

"(b)  An  express  zvaiver  by  contract,  e.  g.,  in  a 
policy  of  insurance,  may  be  given  effect,  on  the  gen- 
eral principle  already  noticed  in  §7a.  Since  experi- 
ence has  shown  that  the  testimony  of  physicians  who 
might  assist  the  discovery  of  the  truth  is  likely  to  be 
suppressed  by  the  insured's  claim  of  privilege,  and 
since  the  contract  of  insurance  is  a  voluntary  trans- 
action for  both  parties,  the  insurer's  insistence  on  a 
provision  of  this  sort  in  his  contract  is  no  more  than 
a  reasonable  measure  of  self-protection,  and  does  not 
affect  the  interest  of  patients  in  general  other  than 
the  insured  party  to  the  contract." 

Appellant  apparently  does  not  deny  the  validity  or  the 
effectiveness  of  an  express  waiver  of  the  privilege  such 
as  was  signed  by  the  insured  in  this  case.  No  decision 
cited  by  appellant  holds  or  intimates  that  such  a  waiver 
is  not  valid  and  effective. 
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However,  it  appears  to  be  appellant's  contention  that 
the  insured's  express  waiver  of  the  privilege  became  an 
integral  part  of  the  contract,  and  that  the  insurer's  re- 
scission of  the  contract  operated  to  destroy  the  effective- 
ness of  the  waiver. 

This  novel  and  ingenious  argument  lacks  the  support  of 
reason  or  authority.  The  rule  that  a  party  may  not 
rescind  a  contract  and,  at  the  same  time,  claim  benefits 
under  it  has  no  application  here.  Appellee  seeks  no  bene- 
fit and  asserts  no  substantive  right  which  is  not  entirely 
consistent  with  its  rescission  and  repudiation  of  the 
contract. 

Rather,  it  is  appellant  who,  with  obvious  inconsistency, 
has  sought  to  recover  upon  the  contract  and,  at  the  same 
time,  to  repudiate  a  waiver  which  he,  himself,  describes  as 
an  "integral  part"  of  the  contract. 

We  are  dealing  here,  not  with  a  rule  of  substantive 
law,  but  with  a  rule  of  evidence.  Under  the  provisions  of 
Rule  43(a)  of  the  Federal  Rules  of  Civil  Procedure,  ''the 
statute  or  rule  which  favors  the  reception  of  evidence 
governs"  and  it  is  important  to  note  the  further  provision 
of  the  rule  that  "the  competency  of  a  witness  to  testify 
shall  he  determined  in  like  manner  J" 

Manifestly,  the  testimony  of  these  physicians  concern- 
ing their  observations  of  the  insured,  their  objective  find- 
ings and  their  diagnoses  was  not  hearsay.  The  declara- 
tions of  the  insured  concerning  his  pains,  complaints  and 
suffering  not  only  were  a  part  of  the  res  gestae,  but  also 
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were  admissible  under  another  recognized  exception  to  the 
hearsay  rule  which  is  stated  by  Wigmore  as  follows: 

"It  is  for  statements  of  physical  pain  or  suffering 
that  the  exception  has  been  longest  recognized  and 
the  principle  most  fully  and  clearly  reasoned  out." 
{Wigmore  on  Evidence  (3rd  Ed.),  Vol.  VI,  Sees. 
17,  18,  p.  63.) 

Moreover,  the  insured's  declarations  were  admissible  to 
prove  his  knowledge  of  material  facts  concerning  his 
health,  which  facts  were  fully  established  by  other  evi- 
dence. {Missouri  State  Life  Ins.  Co.  v.  Young,  38  F. 
(2d)  399;  Wigmore  on  Evidence  (3rd  Ed.),  Vol.  II,  Sec. 
266(a),  p.  91.) 

Indeed,  appellant  limited  his  objections  to  disclosures 
made  subsequent  to  the  date  of  the  application  [R.  100], 
recognizing  the  admissibility  of  declarations  and  dis- 
closures anterior  thereto.  Furthermore,  the  record  shows 
that  appellant,  himself,  expressly  and  in  writing,  author- 
ized the  disclosure  of  all  the  information  which  he  now 
claims  was  privileged  [R.  403,  404].  The  record  further 
shows  that  these  authorizations  executed  by  appellant 
were  received  by  third  parties  and  were  used  to  obtain  all 
of  the  information  which  appellant  claims  to  be  privileged 
[R.  231  et  seq.;  also,  240  et  seq.].  Under  these  circum- 
stances, appellant  is  estopped  to  assert  any  objection  to 
the  testimony  of  these  physicians  on  the  ground  of 
privilege. 

Estate  of  Visaxis,  95  Cal.  App.  617,  273  Pac.  165. 
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POINT  VII. 

Appellant  Has  Wholly  Failed  to  Sustain  His  Burden 
of  Showing  Error  in  the  Findings  of  the  District 
Court. 

Appellant,   of  course,   carries   the   burden   of   showing 

this  appellate  court  that  the  findings  of  the  District  Court 

are  clearly  erroneous. 

R  R.  C.  P.,  Rule  52(a); 

Augustine  v.  Bowles,  149  F.  (2d)  93,  96; 

Gates  V.  General  Casualty  Co.  of  America,  120  F. 
(2d)  925,  929. 

Appellee  has  shown  by  reference  to  the  record  that 
every  finding  of  the  trial  court  is  supported  by  an  abun- 
dance of  substantial  evidence.  Indeed,  the  findings  that 
material  facts  were  falsely  represented  and  concealed  and 
the  finding  that  insured  was  not  in  good  health  were 
required  by  uncontradicted  evidence. 

Appellant  has  not  challenged  either  the  admissibility  or 
the  reliability  of  the  testimony  of  the  witness  Ludden,  the 
pharmacist  who,  on  June  1,  1942,  filled  (and  many  times 
afterward  refilled)  the  prescription  for  nitroglycerine  tab- 
lets which  were  to  be  taken  for  ''heart  pain"  [R.  401]. 

The  uncontradicted  testimony  of  the  pharmacist  that 
the  insured  complained  of  pain  in  his  chest  and  desired 
the  prescription  ''as  soon  as  possible''  [R.  88]  sufficed  to 
prove  the  falsity  of  the  material  representation  in  the 
application  that  insured  had  never  suffered  from  pain  or 
pressure  in  the  chest.     The  fact  that  insured  was  taking 
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medicine  for  the  relief  of  heart  pains  and  submitting  to 
repeated  examinations  and  electrocardiographic  studies 
proved,  beyond  all  reasonable  doubt,  that  he  knew  of  his 
condition. 

Conclusion. 

Appellee  submits  that  the  judgment  under  review  is 
sustained  by  well  settled  rules  of  law,  and  that  appellant 
has  failed  entirely  to  show  error  in  any  particular.  There- 
fore, the  judgment  should  be  affirmed. 

Respectfully  submitted, 

Meserve,  Mumper  &  Hughes, 
Roy  L.  Herndon, 

Attorneys  for  Appellee. 
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Appellee's  brief  attempts  to  obscure  the  controlling  ele- 
ments of  this  case  and  requires  no  reply  other  than  a  cor- 
rection of  some  of  the  misapprehensions  created  therein. 
Appellant's  Opening  Brief  is  otherwise  ample  answer,  and 
he  will  not  incumber  the  record  by  its  reiteration. 

Summarizing,  Appellant  will  confine  himself,  in  this 
reply,  to  the  following  points: 

1.  There  is  no  issue  in  this  case  with  respect  to  Ques- 
tion 29  of  Part  II. 

2.  The  CaHfornia  Insurance  Code  imposes  upon  the 
"insurer"  tJw  duty  of  making  investigation  of  that  which 
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it  has  "the  means  of  ascertaining"  and  which  "in  the 
exercise  of  ordinary  care"  it  "ought  to  know."  It  is 
"presumed"  and  "bound  to  know"  that  which  is  "equally" 
open  to  its  "inquiry."  Its  right  to  information  of  the 
material  facts  is  "waived"  by  its  "neglect  to  make  in- 
quiries as  to  such  facts,"  particularly  "where  they  are 
distinctly  implied  in  other  facts  of  which  information  is 
communicated." 

3.  No  false  representation  was  made  and  nothing  was 
concealed  from  appellee. 

4.  Appellant,  neither  in  fact  nor  in  legal  contemplation, 
adopted  "as  his  own"  the  statements  of  Abe  Lutz  in  Part 
II. 

5.  Appellee  cannot  have  its  cake  and  eat  it  too. 

6.  Appellee  concedes  that  the  testimony  of  attending 
physicians  of  Abe  Lutz  with  respect  to  the  latter's  state- 
ments to  said  physicians,  including  all  subjective  symp- 
toms, were  hearsay  as  to  appellant. 

7.  The  defenses  of  waiver  and  estoppel  compel  reversal 
of  the  trial  court's  judgment. 
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I. 

There   Is   No   Issue   in   This   Case   With   Respect   to 

Question  29  of  Part  II. 

Appellee  has  injected  a  false  issue  in  this  case.  Ap- 
pellee's amended  complaint  does  not  allege  that  the  whole 
or  any  part  of  the  answer  of  the  "insured"  to  question  29 
in  Part  II  (requesting  full  description  of  illnesses,  diseases 
or  injuries  and  since  childhood)  contains  either  any  con- 
cealment or  any  false  representation  [I,  2,  17]. 

The  issues  in  this  connection  are  tendered  by  Paragraph 
IX  of  the  amended  complaint  [I,  6,  9]  and  are  joined, 
without  aider  of  said  complaint,  by  Paragraph  IX  of 
Appellant's  answer  [I,  24-26]. 

While  said  complaint  alleges  that  Abe  Lutz,  the  so- 
called  "insured,"  gave  and  stated  all  the  answers  to  all 
the  questions  in  said  Part  II  with  intent  to  deceive  appellee 
"in  answer  to  certain  of  the  questions"  (emphasis  added), 
nevertheless,  said  complaint  identifies  said  ''certain  of  the 
questions"  with  a  particularity  which  excludes  said  ques- 
tion 29  of  said  Part  II. 

Said  complaint  alleges,  and  there  is  no  aider  thereof  in 
appellant's  answer,  that  the  alleged  false  representations 
and  concealment  relied  upon  by  appellee  to  vitiate  the 
policy  are  with  respect  to  only  questions  33,  36  and  44  [I, 
8,  9]. 

This  is  emphasized  by  Paragraph  X  of  said  complaint 
[I,  9-10],  which  alleges  that  appellee  did  not  know  that 
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"said    representations"    and    "said    answers"    were    false 

and  untrue  and  tliat  had  it  known 

"that  within  one  year  preceding  the  date  of  said 
apphcation  for  said  insurance,  said  Abe  Lutz  [ap- 
pellant's father,  the  so-called  "insured"]  had  con- 
sulted a  physician  and  been  treated  by  a  physician  for 
paius  in  the  chest,  dissiness,  shortness  of  breath  and 
palpitation  of  the  Jwart,  and  had  plaintiff  known  that 
Abe  Lutz  had  in  fact  suffered  from  dizziness  and 
fainting  spells,  palpitation  of  the  heart,  shortness  of 
breath,  pains  and  pressure  in  the  chest,  it  would  not 
have  issued  said  policy  of  life  insurance."  (Em- 
phasis added.)  etc. 

This  is  again  demonstrated  in  Paragraph  XIII  of  said 
complaint  [I,  11-13]  which  alleges,  in  so  far  as  is  here 
pertinent,  that  "after  the  death  of  said  Abe  Lutz  *  *  *, 
and  *  *  *  receipt  *  *  *  ^f  proofs  of  death  *  *  *, 
plaintiff  *  *  *  first  *  *  *  received  information  lead- 
ing it  to  *  *  *  an  investigation  *  *  *  ^q  determine 
whether  said  answers  were  true,   *   *   * 

"That  as  a  result  of  said  investigation  and  exami- 
nations plaintiff  company  first  learned  that  *  *  * 
said  Abe  Lutz  had,  prior  to  the  date  of  said  applica- 
tion for  said  insurance,  suffered  from,  had  consulted 
a  physician  for,  and  been  examined  by  a  physician  for 
indigestion,  dizziness  and  fainting  spells,  palpitation 
of  the  heart,  shortness  of  the  breath  and  pains  and 
pressure  in  the  chest  and  had,  within  approximately 
one  year  prior  to  the  date  of  said  application  and  other 
than  in  August,  1942,  consulted  a  physician  and 
been  treated  by  a  physician  for,  and  had  suffered  from 
each  and  all  of  the  ailments  hereinabove  particularly 
described  and  alleged."     (Emphasis  added.) 
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The  Issues. 

In  this  connection,  the  amended  complaint  alleges,  and 
appellant's  answer  denies  that  his  father,  Abe  Lutz: 

A.  In  or  by  his  answers  in  his  medical  examination 
referred  to  in  the  application  (part  1)  for  insurance  as 
"Part  2,"  falsely  or  fraudulently  represented  to  appellee 
that  he: 

1.  Had  never  suffered  from: 

(a)  Indigestion; 

(b)  Insomnia; 

(c)  Nervous  strain  or  depression; 

(d)  Overwork; 

(e)  Dizziness  or  fainting  spells; 

(f)  Palpitation  of  the  heart; 

(g)  Shortness  of  breath; 

(h)   Pain  or  pressure  in  the  chest. 

2.  Had  not  consulted  or  been  treated  or  examined 
by  any  physician  or  practitioner  other  than  Dr. 
Maurice  H.  Rosenfeld  in  August,  1942,  and  for  a 
physical  examination  and  blood  sugar  determination, 
with  normal  result,  zvithin  five  years  immediately 
preceding  November  14,  1942,  the  date  of  said  ap- 
plication. 

B.  Falsely  or  fraudulently  concealed  the  fact  that  he 
had  consulted  and  been  treated  by  physicians : 

1.  Within  five  years  prior  to  November  14,  1942, 
the  date  of  said  application,  for: 

(a)  Dizziness  or  fainting  spells; 

(b)  Palpitation  of  the  heart; 

(c)  Shortness  of  breath; 

(d)  Pain  or  pressure  in  the  chest. 


2.  In  January,  1937,  for  nausea  and  dizziness; 

3.  In  June,  1942,  for  pains  in  the  chest; 

4.  In  July,  1942,  for 

(a)  Dizziness  or  nausea; 

(b)  Pains  in  the  chest; 

(c)  Indigestion; 

(d)  Palpitation  of  the  heart; 

(e)  Various  ailments  and  diseases. 

It  will  be  noted  that  "various  ailments  and  diseases" 
last  above  mentioned  as  subdivision  "(e),"  although  broad 
and  conprehensive  to  infinity,  is,  nevertheless,  limited 
to  the  month  of  July,  1942,  during  which  month,  as  will 
be  hereinafter  disclosed,  Abe  Lutz  saw  only  one  doctor, 
Dr.  Rosenfeld,  and  saw  him  only  once,  to  wit,  on  July  6, 
1942,  with  no  complaints  whatsoever  [I,  115].  Even  on 
this  date,  July  6,  1942,  the  doctor  had  made  no  definite 
diagnosis  of  any  ailment  or  disease  and  certainly  no 
diagnosis  of  any  heart  condition,  and  in  his  private  think- 
ing with  respect  to  Abe  Lutz'  condition,  only  had  sus- 
picions; he  "suspected  the  possibility"  of  a  heart  condition 
[I,  116]  but  he  did  not  tell  Abe  Lutz  what  he  "suspected" 
nor  what  his  conclusions  were  [I,  117],  explaining  that 
his  conclusions  based  on  his  suspicions  were  "just  for  my 
own  information  and  a  follow-up  for  further  diagnostic 
evidence"  [I,  117]. 
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Duodenal  Ulcer,  Coronary  Thrombosis,  and  the  *'Ten- 
tative"  "Suspicion"  of  Dr.  Rosenfeld  That  It  Was 
"Probable"  That  Abe  Lutz  Had  Mild  Angina 
Pectoris  Have  No  Relevancy,  and  Are  Foreign, 
to  Any  Issue  in  This  Case. 

Duodenal  Ulcer: 

Just  before  Abe  Lutz  died,  "he  was  sent  to  the  hospital 
because  he  had  an  acute  duodenal  ulcer;  that  is,  an  ulcer 
of  the  stomach"  [I,  120].  Duodenal  ulcer  was  one  of  the 
contributing  causes  of  death  [II,  420].  Appellant's  father 
had  been  afflicted  with  said  duodenal  ulcer  slightly  over 
two  months  prior  to  his  death  [II,  420].  In  other  words, 
the  insured  did  not  become  so  afflicted  until  well  over  a 
year  after  the  effective  date  of  the  policy.  He  did  not 
have  such  an  ulcer  when  the  application  was  signed  [II, 
420]. 

Coronary  Thrombosis: 

This  was  the  ''immediate  contributing"  cause  of  the 
death  of  Abe  Lutz  [I,  119].  Appellant's  father  was  so 
fatally  stricken  only  "several  hours"  or  "immediately 
preceding  his  death"  [I,  143].  According  to  the  death 
certificate,  Abe  Lutz  had  been  so  afflicted  one  day  [II, 
420].  In  other  words,  Abe  Lutz  did  not  acquire  this 
affliction  until  well  over  nineteen  months  after  the  effective 
date  of  the  policy.  Dr.  Rosenfeld,  the  sole  author  of  this 
diagnosis,  testified  that  normal,  healthy  appearing  people 
suffer  from  fatal  attacks  of  coronary  thrombosis  without 
any  previous  symptoms  thereof  [I,  143],  and  that  in  all 
of  the  examinations  that  he,  Abe  Lutz'  attending  physician, 
made,  from  the  first  time  Abe  Lutz  became  his  patient 
up  until  the  fatal  attack  (a  period  of  over  7  years,  i.  e., 


from  1-16-37  to  5-28-44),  there  were  no  symptoms,  sub- 
jective or  objective,  which  could  be  ascribed  to  coronary 
thrombosis  [I,  144].  In  short,  Abe  Lutz  did  not  have 
coronary  thrombosis  when  the  application  was  signed  on 
November  14,  1942. 

Angina  Pectoris,  or  "AIild  Angina  Pectoris": 

This  is  irrelevant  and  foreign  to  any  issue  in  this  case 
for  at  least  four  reasons,  to  wit: 

1,  As  elaborated  in  points  "(a)"  and  ''(b),"  pages 
21  to  28  of  appellant's  opening  brief,  Abe  Lutz  the 
socalled  "insured"  is  not  a  party  to  the  contract  of 
insurance  and  neither  the  policy  nor  the  law  provide 
that  appellant's  rights  in  the  premises  are  predicated 
upon  the  conduct  of  the  insured. 

2,  Neither  any  alleged  falsity  nor  any  alleged 
concealment  in  the  answers  of  Abe  Lutz  to  question  29 
in  Part  II  (requesting  full  description  of  ailments, 
diseases  or  injuries  had  since  childhood)  is  in  issue 
in  this  case  as  is  hereinabove  explained. 

3,  There  is  no  evidence  in  the  record  that  as  of 
any  date  subsequent  to  August  11,  1942  (over  three 
months  prior  to  the  date  of  the  application)  and  prior 
to  April  7,  1944  (when  Dr.  Rosenfeld  next  saw  Abe 
Lutz  after  August  11,  1942),  there  was  any  diagnosis, 
qualified  or  unqualified,  or  either  angina  pectoris  or 
"mild  angina  pectoris."  While,  over  appellant's  ob- 
jection [I,  122-123],  Dr.  Rosenfeld  stated  that  it 
was  his  "belief,"  in  retrospection,  that  Abe  Lutz  had 
angina  pectoris  during  the  period  between  November 
1,  1942  and  December  9,  1942  [I,  122-123],  never- 
theless, he  neither  saw  Abe  Lutz  nor  prescribed  any 


medicine  for  him  during  the  entire  period  of  over 
nineteen  months  between  August  11,  1942,  and  April 
7^  1944  [i^  143-144].  Further,  the  above  mentioned 
testimony  of  Dr.  Rosenfeld,  made  in  retrospection, 
after  the  death  of  said  Abe  Lutz,  should  have  been, 
and  the  trial  court  thought  that  it  was  excluded  and 
expunged  from  the  record  as  is  demonstrated  by  the 
statement  of  the  court  to  that  effect  in  the  court's 
opinion  where,  speaking  of  evidence  elicited  from  Dr. 
Rosenfeld,  Judge  Jenny  said: 

"The  testimony  limits  the  information  obtained 
by  Dr.  Rosenfeld  from  the  deceased  (Abe  Lutz) 
to  that  period  of  time  prior  to  November  16, 
1942."    [I,  355.] 

Inasmuch  as  there  is  no  competent  evidence  with 
respect  to  any  unfavorable  state  of  the  health  of  Abe 
Lutz  when  the  application  was  approved  and  the 
first  premium  thereon  was  paid,  it  therefore  follows 
that  the  after  death  diagnosis  of  angina  pectoris  is 
irrelevant  and  foreign  to  appellee's  claim  that  when 
the  application  was  approved  and  the  first  premium 
thereon  was  paid  that  Abe  Lutz  was  not  in  good 
health. 

4.  There  was  no  diagnosis  of  angina  pectoris 
until  after  the  death  of  Abe  Lutz  [II,  420].  Dr. 
Rosenfeld,  the  sole  author  of  that  ultimate  diagnosis, 
first  acquired  "suspicions"  that  Abe  Lutz  had  "mild 
angina  pectoris"  on  June  1,  1942;  the  symptoms 
"were  very  mild"  [I,  136].  Angina  pectoris  was 
only  "suspected"  [L  107],  and  it  was  Dr.  Rosenfeld's 
policy  not  to  make  any  statements  which  would  make 
the   patient   unduly   apprehensive   when   he   found   a 
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condition  involving  a  smpician  of  heart  infirmity  [I, 
119,  135],  and  in  lieu  thereof  he  told  Abe  Lutz  about 
the   latter's    ''potential    diabetic   condition"    [I,    107] 
and    prescribed    nitroglycerine    [I,    106],    sometimes 
prescribed    for    high    blood    pressure    [I,    135],    for 
relief  of  the  pain  of  the  suspected  mild  angina  pec- 
toris  [I,   106,   137]   and  advised  curtailment  of  acti- 
vities and  reduction  of  weight  by  diet  "to  improve  this 
potential    diabetic    condition"    [I,    106,    137].     The 
doctor's    unrevealcd   "suspicions"   on   June    1,    1942 
were  tentative  only  [I,  137].     Those  suspicions  were 
''probably  angina  pectoris,  probably  due  to  the  coro- 
nary artery  narrowing,"  which  latter  narrowing,  the 
doctor  thought,  was  "probably  progressive"  [I,  106] 
(The  emphasis  on  the  three  appearances  of  the  word 
"probably"  in  the  two  phrases  last  above  quoted  is  of 
course  added).    Based  on  "very  mild"  symptoms   [I, 
136]    and  probabilities,  the  doctor  only  had  "tenta- 
tive" "suspicions"  of  "mild  angina  pectoris."    Even 
this  tentative  suspicion  the  doctor  did  not  reveal  to 
Abe  Lutz,  who  was  merely  reminded  by  the  doctor 
"to  improve  this  potential  diabetic  condition"  fl    106 
137].  L  '        ' 

Even  as  late  as  July  6,  1942,  the  fourth  time  Abe 
Lutz  was  seen  by  Dr.  Rosenfeld  after  June  1,  1942, 
the  doctor  reserved  any  diagnosis,  and  in  answer  to 
the  question 

"On  July  6.  1942,  did  you  tell  the  patient  what 
your  diagnosis  and  conclusions  were?" 

he  answered, 

^  "No,  sir,  that  was  just  for  my  own  informa- 
tion and  a  followup  for  further  diagnostic  evi- 
dence" [I,  117]. 
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Dr.  Rosenfeld  merely  revealed  his  ''suspicion"  [I, 
117].  Dr.  Rosenfeld  then  explained  that  it  was 
possible  for  a  person  to  have  mild  angina  pectoris 
and  thereafter  effect  a  complete  recovery,  and  that 
many  times  a  person  will  have  all  the  symptoms  and, 
over  a  period  of  time  and  treatment,  effect  a  com- 
plete recovery  [I,  149]. 

On  August  7,  1942,  the  next  visit  of  Abe  Lutz 
to  Dr.  Rosenfeld,  Mr.  Lutz  had  no  complaints.  'The 
examination  and  the  discussion  on  that  day  was  pri- 
marily referrable  to  the  patient's  diabetic  problem." 
Mr.  Lutz  was  told  "that  his  blood  sugar  was  essen- 
tially normal"   [I,  118]. 

On  August  11,   1942,  the  next  visit  of  Abe  Lutz 
with  Dr.  Rosenfeld  and  the  last  time  the  doctor  saw 
Mr.  Lutz  before  April  7,  1944  when  the  latter  was 
stricken   with   his   fatal   illness    [I,    144],   Mr.    Lutz 
had  no  complaints.   The  doctor  testified  that  although 
his  suspicion  was  the  same,  nevertheless  "there  was 
no   increase   in   impairment"    [I,    118].     It   is   to  be 
noted  that  even  on  this  late  date  there  was  still  no 
definite  diagnosis  or  certainty  of  Abe  Lutz'  afiliction 
which  the  doctor,  even  on  this  last  visit  prior  to  the 
fatal  illness  of  Abe  Lutz,  referred  to  as  "the  condi- 
tion I  suspected"  [I,  118].    Additionally,  Dr.  Rosen- 
feld testified,  the  over-all  picture  was  that  the  patient 
was  improving;  he  was  better;  he  had  improved   [I, 
141].     Mr.    Lutz   had   recovered   from   the   pain    [I, 
150].   His  appearance  was  that  of  a  normal  appearing 
man  in  every  way  [I,  144]. 

The  first  and  only  diagnosis  of  angina  pectoris  is 
the  one  made  by  Dr.  Rosenfeld  after  the  death  of 
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Abe  Lutz,  when,  in  retrospection  and  realization  that 
*'an  acute  coronary  thrombosis"  was  "the  immediate 
contributing  cause"  of  the  patient's  death  [I,  119], 
he  signed  the  certificate  of  death  [II,  420]. 

The  ufialleged,  but  now,  by  appellee,  claimed  con- 
cealment of  affliction  with  angina  pectoris,  or  "mild 
angina  pectoris,"  is  not  an  issue  in  this  case  because 
when  Part  II  was  signed  no  one  was  competent  to 
determine  the  fact  as  to  whether  Abe  Lutz  was  so 
afflicted,  other  than  a  medical  expert.  Dr.  Rosenfeld 
in  the  instant  case,  and  with  him,  even  in  his  own 
private  thinking,  said  affliction  was  not  a  fact  and 
remained  only  a  suspicion  until  death  by  reason  of 
another  affliction,  to  wit,  coronary  thrombosis,  as  the 
"immediate  contributing"  cause,  occurred. 

It  is  pertinent,  at  this  point,  to  point  out  the  fact 
that  under  the  law  even  a  party  to  a  contract  of  insur- 
ance is  not  bound  to  communicate  to  the  other,  even 
upon  inquiry,  information  of  his  own  judgment  upon 
the  matters  in  question.  We  refer  to  and  quote  Cali- 
fornia Insurance  Code,  Sec.  339,  to  wit: 

''Information  of  party's  ozt/n  judgment. 
Neither  party  to  a  contract  of  insurance  is  bound 
to  communicate,  even  upon  inquiry,  information 
of  his  own  judgment  upon  the  matters  in  ques- 
tion."    (Emphasis  added.) 

California  Insurance  Code,  Sec.  339. 

It  is  unfair,  after  the  lips  of  Abe  Lutz  are  sealed 
by  death,  and  it  would  ofifend  all  principles  of  equity, 
to  assert  that  Abe  Lutz  concealed  affliction  with 
angina  pectoris  (which  he  did  not  knozv  that  he  had, 
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hoped  and  prayed  that  he  did  not  have,  and  tried  to 
avoid  by  following  the  best  medical  advice  he  could 
secure)  when  he  was  constrained  to  rely  and  depend 
upon  expert  medical  advice  for  diagnosis  and  such 
expert  medical  advice  (to  wit,  that  of  Dr.  Rosenfeld, 
a  heart  specialist),  in  lieu  of  diagnosis,  had  and  fur- 
nished only  ''tentative"  judgment  of  "suspicions"  or 
"probability." 

II. 
The  California  Insurance  Code  Imposes  Upon  the 
"Insurer"  the  Duty  of  Making  Investigation  of 
That  Which  It  Has  "the  Means  of  Ascertaining" 
and  Which  "in  the  Exercise  of  Ordinary  Care" 
It  "Ought  to  Know."  It  Is  "Presumed"  and 
"Bound  to  Know"  That  Which  Is  "Equally" 
Open  to  Its  "Inquiry."  Its  Right  to  Information 
of  the  Material  Facts  Is  "Waived"  by  Its  "Ne- 
glect to  Make  Inquiries  as  to  Such  Facts,"  Parti- 
cularly "Where  They  Are  Distinctly  Implied  in 
Other  Facts  of  Which  Information  Is  Communi- 
cated." 

Appellee,  at  page  22  of  its  brief,  urges  that  it  was  under 
no  legal  duty  to  investigate.  It  makes  this  argument  by 
incongruous  analogy  to  Twining  v.  Thompson,  68  Cal. 
App.  (2d)  104,  which  is  not  an  insurance  case,  and  to  the 
contrary  involves  a  long  unapprehended  fraud  of  a  fidu- 
ciary and  the  court  in  that  case  merely  held,  as  to  the 
trusting  and  unsuspecting  plaintiff  partner  who  was  de- 
frauded, that  "*  *  *  the  mere  fact  that  a  means  of  ac- 
quiring knowledge  is  available  to  plaintiff  and  he  has  not 
made  use  of  such  means  does  not,"  in  that  character  of 
situation,  "debar  plaintiff  from  recovering  after  he  makes 
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the  discovery.    *    *    ^=    Innocent  parties  do  not  carry  the 
burden  of  inquiry.     *     *     *." 

The  difference  in  the  relation  between  the  (''applicant 
for")  purchaser  of  insurance  and  the  ("insurer")  vendor 
thereof,  on  the  one  hand,  and,  on  the  other,  the  fiduciary 
relationship  between  copartners  (as  is  involved  in  the 
Twining  v.  Thompson  case,  supra,  from  which  appellee's 
inappropriate  and  misleading  above  mentioned  quotation 
is  taken),  is  obvious.  The  law  with  respect  to  investigative 
duty  is  not  the  same  in  the  situation  present  in  this  case 
which  involves  the  "applicant  for  insurance"  (appellant) 
and  the  "insurer"  (appellee),  as  it  is  as  between  copartners 
who  are  fiduciaries  as  to  each  other  and  thus  are  not 
dealing  "at  arm's  length."  It  is  obvious  that  appellee  is 
totally  without  authority  in  support  of  its  argument  in  this 
connection  by  reason  of  its  having  cited  and  quoted  an 
excerpt  from  such  an  inappropriate  reference  as  is  the 
Tivining  case,  supra. 

In  addition  to  the  case  law  on  the  subject,  a  statutory 
duty  of  investigation  is  imposed  upon  the  insurer  by 
California  Insurance  Code,  Sections  332,  333,  334  and 
336,  as  follows: 

By  No.  332,  entitled  "Required  Disclosures,"  the  in- 
surer must  investigate,  i.  e.,  ascertain,  "all  facts"  which 
it  has  "the  means  of  ascertaining"  inasmuch  as  the  other 
party  to  the  insurance  contract,  the  applicant  for  insur- 
ance (appellant),  is  only  required  to  communicate  to  the 
insurer  such  material  facts  "within  his  knowledge"  as  to 
which  he  makes  no  warranty  and  which  the  insurer 

"has    not    the    means    of   ascertaining.'*     (Emphasis 

added. ) 
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Adding  emphasis,   we  quote   California  Insurance  Code, 
Section  332,  in  full  as  follows : 

''Required  Disclosures.  Each  party  to  a  contract 
of  insurance  shall  communicate  to  the  other,  in  good 
faith,  all  facts  zmthin  his  knoivledge  which  are  or 
which  he  believes  to  be  material  to  the  contract  and  as 
to  which  he  makes  no  warranty,  and  zvhich  the  other 
has  not  the  means  of  ascertaining." 

332  California  Inswance  Code. 

Note: 

Abe  Lutz'  waiver  of  privilege  and  express  authoriza- 
tion for  full  disclosure  invested  the  appellee  "insurer" 
with  "the  means  of  ascertaining"  all  facts  which  it  now 
claims  were  concealed  from  and  misrepresented  to  it. 

By  Section  ?)2)?>,  entitled  "Matters  Not  Required  to  Be 
Disclosed  Except  Upon  Inquiry,"  the  applicant  for  insur- 
ance (appellant),  except  in  answer  to  the  inquiries  of  the 
insurer  (appellee),  is  not  bound  to  communicate  informa- 
tion of  matters  which,  in  the  exercise  of  ordinary  care, 
the  insurer  ought  to  know  or  as  to  which  the  insurer 
"waives  communication."  Adding  emphasis,  we  quote  in 
part  California  Insurance  Code,  Section  ?)2)?>,  as  follows: 

"Matters  Not  Required  to  Be  Disclosed  Except 
Upon  Inquiry.  Neither  party  to  a  contract  of  insur- 
ance is  bound  to  communicate  information  of  the 
matters  following,  except  in  answer  to  the  inquiries 
of  the  other: 

1.  Those  which  the  other  knows. 

2.  Those  which,  in  the  exercise  of  ordinary  care, 
the  other  ought  to  know,  and  of  which  the  party 
has  no  reason  to  suppose  him  ignorant. 

3.  Those  of  which  the  other  waives  communication 
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4  *     *     * 

5  *     *     */' 

333  California  Insurance  Code. 

By  Section  335,  entitled  "Presumed  Knowledge,"  the 
insurer  (appellee)  is  "bound  to  know"  all  the  matters 
which  may  affect  the  perils  contemplated,  and  which  are 
"open"  to  its  inquiry  "equally"  with  that  of  the  applicant 
for  insurance  (appellant).  Adding  emphasis,  we  quote 
in  part  California  Insurance  Code,  Section  335  as  fol- 
lows: 

"Presumed  Knowledge.  Each  party  to  a  contract 
of  insurance  is  hound  to  know: 

(a)  All  the  general  causes  which  are  open  to  his 
inquiry  equally  with  that  of  the  other,  and  which  may 
affect  either  the  political  or  material  perils  contem- 
plated. 

335  California  Insurance  Code. 

Note: 

It  should  here  be  observed  that  the  matters  allegedly 
misrepresented  as  well  as  those  allegedly  concealed  by 
Abe  Lutz  (there  is  no  allegation  that  appellant  misrepre- 
sented or  concealed  anything)  were  open  to  the  insurer's 
(appellee's)  "inquiry  equally  with  that  of"  the  applicant 
for  insurance  (appellant).  In  fact,  such  matters  were 
more  open  to  insurer's  (appellee's)  inquiry  inasmuch  as 
appellee  was  (and  appellant  was  not)  armed  and  imple- 
mented with  Abe  Lutz'  said  waiver  of  privilege  and  ex- 
press authorization  for  full  disclosure,  and  the  name  and 
address  of  Dr.  Maurice  H.  Rosenfeld. 
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By  Section  336,  entitled  "Waiver  of  Right  to  Infor- 
mation," the  insurer  (appellee)  "waived"  its  "right  to  in- 
formation of  material  facts"  which  it  claims  were  con- 
cealed from  it  by  its  "neglect  to  make  inquiries  as  to  such 
facts,"  particularly  as  is  true  in  the  instant  case  at  bar, 
where  such  facts  were  "distinctly  implied  in  other  facts 
of  which  information  [was]  communicated."  Adding 
emphasis,  we  quote  in  part  California  Insurance  Code, 
Section  336,  as  follows : 

"Waiver  of  Right  to  Information.  The  right  to 
information  of  material  facts  may  be  waived  *  *  * 
by  neglect  to  make  inquiries  as  to  such  facts,  where 
they  are  distinctly  implied  in  other  facts  of  which 
information  is  communicated." 

336  California  Insurance  Code. 

Note: 

All  "information  of  material  facts"  which  appellee 
claims  was  concealed  from  or  misrepresented  to  it  was 
"distinctly  implied"  in  the  following  "other  facts  of  which 
information"  was  "communicated"  to  appellee: 

1.    That  Abe  Lutz  had: 

(a)  been  declined  for  insurance.  [Question  28  of 
Part  II;  1,44;  II,  406]; 

(b)  been  suspected  of  having  sugar  or  albumen  in 
his  urine  [Question  37  of  Part  II;  I,  44;  II, 
406]; 

(c)  lost  15  pounds  in  weight  in  then  recent  months 
[Question  32  of  Part  II;  I,  44;  II,  406] ; 

(d)  consulted  and  had  physical  examination  by  Dr. 
Maurice  H.  Rosenfeld  of  1908  Wilshire  Blvd. 
in  Los  Angeles  during  the  then  preceding  Au- 
gust. 1942,  then  less  than  three  months  earlier 
[Question  36  of  Part  II;  I,  44;  II,  406] ; 
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2.  That  Dr.  Rosenfeld  was  a  heart  specialist  and 
checked  Abe  Lutz'  heart  [I,  218] ; 

3.  That  Abe  Lutz  had  a  history  of  diabetes   [I,  216]  ; 

4.  That  Abe  Lutz  had  been  rejected  for  insurance  on 
account  of  sugar  in  his  urine  [I,  216]  ; 

5.  That  appellee's  medical  examiner  had  examined  Abe 
Lutz  several  times  previously  [I,  216]. 

Knowing  that  Dr.  Rosenfeld  was  a  heart  specialist, 
that  he  had  checked  Abe  Lutz'  heart  and  given  him  a 
physical  examination,  together  with  a  blood  sugar  deter- 
mination, together  with  Abe  Lutz  having  been  declined 
for  insurance  on  account  of  sugar  in  his  urine,  and  having 
a  history  of  diabetes,  "distinctly  implied"  that  Dr.  Rosen- 
feld was  in  possession  of  information  of  facts  material 
to  a  proper  determination  of  the  physical  condition  of  Abe 
Lutz  which  also  implied  that  Dr.  Rosenfeld  had  properly 
taken  a  history  from  Abe  Lutz.  All  "information  of  ma- 
terial facts"  which  appellee  claims  was  concealed  from 
or  misrepresented  to  it  were  ultimately  elicited  from  Dr. 
Rosenfeld.  Even  the  information  elicited  from  Dr.  Seech, 
over  appellant's  objection  upon  the  trial  of  this  case,  was 
known  to  Dr.  Rosenfeld. 

It  follows  therefore  by  the  provisions  of  California 
Insurance  Code,  Sec.  336,  that  appellee  "waived"  its 
"right  to  information  of  material  facts"  which  it  claims 
were  concealed  from  it,  by  its  "neglect  to  make  inquiries 
as  to  such  facts"  inasmuch  as  such  facts  were  "distinctly 
implied"  in  other  facts  of  which  information  was  "com- 
municated" to  it. 

California  Insurance  Code,  Sec.  336. 
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III. 

No    False    Representation    Was    Made    and    Nothing 

Was  Concealed  From  Appellee. 

Ample  treatment  of  this  point  is  contained  in  appellant's 
opening  brief  and  particularly  under  subdivision  "(h)" 
thereof,  pages  53  to  61  both  inclusive,  to  which  reference 
merely  is  made  to  avoid  reiteration.  Additionally,  how- 
ever, it  should  be  observed  that  "concealment"  is  defined 
by  California  Insurance  Code,  Sec.  330,  as 

neglect  to  communicate  that  which  a  party  knows  and 
ought  to  communicate. 

Further,  appellant  was  not  under  any  duty  to  disclose 
any  facts  which  appellee  had  "the  means  of  ascertaining," 
California  Insurance  Code,  Sec.  332. 

or,  except  in  answer  to  specific  inquiry,  any  facts  which 
"in  the  exercise  of  ordinary  care"  appellee  ought  to  have 
known  or  ascertained, 

California  Insurance  Code,  Sec.  333 

or,  any  facts  concerning  information  to  which  appellee 
waived  its  right  by  its  "neglect"  to  make  inquiry. 
California  Insurance  Code,  Sec.  336. 

There  were  no  false  representations  as  is  clearly  demon- 
strated in  the  above  mentioned  subdivision  of  appellant's 
opening  brief,  mere  reference  to  which  is  again  made  to 
avoid  reiteration. 

The  above  mentioned  Insurance  Code  sections  are  rela- 
tively well  amalgamated  into  succint  form  in  the  case  of 
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Columbia  Nat'l  Life  Ins.  Co.  v.  Rodgers,  116  F.    (2d) 
705,  707,  where  it  is  said  that: 

"An  insurance  company  may  be  charged  with 
knowledge  of  facts  which  it  ought  to  have  known. 
See,  Supreme  Lodge  K.  P.  v.  KaHnski,  163  U.  S. 
289,  16  S.  Ct.  1047,  41  L.  Ed.  163.  Knowledge  which 
is  sufficient  to  lead  a  prudent  person  to  inquire  about 
the  matter,  when  it  could  have  been  ascertained  con- 
veniently, constitutes  notice  of  whatever  the  inquiry 
would  have  disclosed." 

IV. 

Appellant,  Neither  in  Fact  Nor  in  Legal  Contempla- 
tion, Adopted  "As  His  Own"  the  Statements  of 
Abe  Lutz  in  Part  II. 

Appellee  grudgingly  concedes  that  the  only  parties  to  the 
insurance  contract  involved  in  this  case  are  appellee,  as 
the  "insurer,"  and  appellant,  as  the  assured.  Obviously 
the  deceased  Abe  Lutz,  as  the  so-called  "insured,"  zuaived 
certain  rights  (when  he  signed  the  waiver  of  privilege 
and  express  authorization  for  full  disclosure),  but  in  so 
doing  he  acquired  no  rights.  Abe  Lutz  appears  in  this 
transaction  as  simply  the  life  (not  the  individual)  insured, 
i.  c.,  the  contract  or  policy  was  '"about"  him  but  not  "with" 
him.  His  death  merely  furnished  the  contingency  upon 
which  the  liability  of  the  appellee  insurer  to  the  assured 
appellant  was  made  to  depend. 

Appellee  apparently  concedes  this,  or  at  least  makes  no 
argument  and  cites  no  authority  to  the  contrary.  Appellee 
seeks  to  cover  its  default  on  this  issue  by  argument  sup- 
ported by  neither  authority  nor  logic,  that  appellant   (on 
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11-14-42)  adopted  as  his  own  the  (11-16-42)  statements 
of  Abe  Lutz  in  Part  II  because: 

1.  The  poHcy  provides  that  "all  statements  made  by 
the  insured  or  in  his  behalf,  in  the  absence  of  fraud,  shall 
be  deemed  representations  and  not  warranties" ;  and 

2.  Appellant,  in  signing  the  application  (Part  I)  on 
November  14,  1942  (2  days  before  Abe  Lutz,  as  the  only 
signer  thereof,  signed  Part  II  on  November  16,  1942), 
agreed  that  Part  II  (then  in  blank  and  unsigned)  should 
"become  a  part  of  every  policy  issued"  on  said  application 
(Part  I). 

This  argument,  if  it  may  be  called  "argument,"  involves 
a  non-seqiiittir.  No  one  would  claim  that  appellant  adopted 
as  his  onm  the  statements  of  Charles  Dickens  if  the 
application  (Part  I)  had  contained  an  agreement  that 
Charles  Dickens'  Christmas  Carol  should  become  a  part 
of  every  poHcy  issued  on  said  application  (Part  I).  In 
further  illustration  of  that  which  we  submit  is  an  illogical 
conclusion  which  appellee  seeks  to  establish  in  this  con- 
nection, it  may  be  further  observed  that  if  the  policy  had 
provided  that  all  statements  made  by  Charles  Dickens  or 
in  his  behalf,  in  the  absence  of  fraud,  should  be  deemed 
representations  and  not  warranties,  the  fact  w^ould  remain 
that  whether  the  statements  were  representations  or  war- 
ranties they  would  nonetheless  be  the  representations  or 
warranties  of  Charles  Dickens  and  not  the  representations 
or  warranties  of  the  applicant  for  insurance. 

No  where  in  the  application,  and  no  where  in  the  policy 
is  there  any  provision  whereby  appellant  adopts  the  state- 
ments of  Abe  Lutz  as  his  own  statements.  There  is  no 
evidence  in  the  record  to  even  indicate  that  appellant  had 
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any  personal  knowledge  of  any  material  fact  falsely 
stated  to  or  concealed  from  appellee.  Neither  the  contract 
of  insurance  nor  the  law  provides  that  the  policy  can  be 
vitiated  by  appellee  by  reason  of  the  false  representations 
or  the  concealment  of  any  one  who  is  not  a  party  to  the 
contract  of  insurance. 

No  where  in  the  law  can  be  found  any  principle  of 
either  law  or  equity  which  provides  that,  in  the  absence 
of  express  agreement,  contracting  parties  as  between 
themselves  will  be  bound  or  their  contractual  relationship 
be  affected  by  the  statements,  warranties,  representations, 
or  conduct  of  any  non-contracting  party  or  parties.  Cer- 
tainly, in  the  case  at  bar,  appellant  has  found  no  principle 
of  law  or  equity,  and  appellee  has  cited  none,  which  assert 
that  under  facts  such  as  those  in  the  instant  case  appellant, 
as  a  matter  of  law,  is  deemed  to  have  adopted  as  his  own 
the  statements  of  Abe  Lutz  contained  in  said  Part  II. 

V. 

Appellee  Cannot  Have  Its  Cake  and  Eat  It  Too. 

Appellee  continues  to  stand  on  the  insurance  contract 
in  suit  simultaneously  repudiating  it.  It  continues  to  urge 
that  the  express  waiver  of  privilege  signed  by  Abe  Lutz 
became  an  integral  part  of  the  contract  of  insurance 
which  it  has,  in  and  by  its  action  in  the  instant  case, 
sought  to  and  succeeded,  to  date,  in  cancelling,  rescinding 
and  repudiating  as  void.  In  its  brief  it  even  seeks  to  justify 
its  inclusion  of  the  express  waiver  in  the  insurance  con- 
tract by  a  quotation  from  Wigmorc  which,  in  part,  is  as 
follows : 

"*   *   *   Since  the  contract  of  insurance  is  a  volun- 
tary transaction  for  both  parties,  the  insurer's  insist- 


ence  on  a  provision  of  this  sort  in  his  contract  is  no 
more  than  a  reasonable  measure  of  self  protection. 

Without  citation  of  authority,  appellee  then  proceeds 
to  try  to  "brush  off"  by  characterizing  as  "novel  and 
ingenious"  appellant's  quotation  (at  page  34  of  its  opening 
brief)  from  Grant  v.  Sun  Indemnity  Co.  (1938),  11  Cal. 
(2d)  438,  440,  to  wit: 

"The  insurer  may  not  repudiate  the  policy,  deny 
all  liability,  and  at  the  same  time  be  permitted  to 
stand  on  a  provision  inserted  in  the  policy  for  its 
benefit." 

It  is  respectfully  submitted  that  after  appellee  has  made 
the  waiver  a  part  of  and  it  has  become  merged  into  the 
contract  of  insurance  by  the  very  terms  of  the  contract, 
appellee,  as  the  insurer,  may  not  repudiate  the  policy,  deny 
all  liability  thereunder,  and  at  the  same  time  stand,  or  be 
permitted  to  stand,  on  any  provision  inserted  therein  for 
its  benefit. 

Austin  V.  Hallmark  Oil  Co.  (1943),  21  Cal.  (2d) 
718,  727  (5); 

Grant  v.  Sun  Indemnity  Co.  (1938),  11  Cal.  (2d) 
438,  440. 
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VI. 

Appellee  Concedes  That  the  Testimony  of  Attending 

Physicians    of   Abe    Lutz    With    Respect    to    the 

.Latter's  Statements  to  Said  Physicians,  Including 

All   Subjective   Symptoms,   Were   Hearsay   as   to 

Appellant. 

Appellee  concedes  that  the  complaints  and  statements 
of  Abe  Lutz  to  his  attending  physicians,  Drs.  Rosenfeld 
and  Seech,  including  all  subjective  symptoms,  were  hear- 
say as  to  appellant.  Appellee  merely  urges,  at  page  29  of 
its  brief,  that: 

''*  *  *  the  testimony  of  these  physicians  concern- 
ing their  observations  of  the  insured,  their  objective 
findings  and  their  diagnosis  was  not  hearsay." 

Appellee  confirms  its  concession  that  hearsay  was  errone- 
ously admitted  in  this  case  by  asserting,  without  citation 
of  authority,  that  the  statements  of  Abe  Lutz  to  his 
attending  physicians  as  to  his  history,  complaints  and 
symptoms,  were  a  part  of  the  res  gestae.  Appellee  does 
cite  and  quote  from  Wigmore  in  this  connection,  but  only 
to  the  effect  that  exclamations  of  physical  pain  which  do 
constitute  a  part  of  the  res  gestae  constitute  the  oldest 
and  "most  fully  and  clearly  reasoned  out"  exception  to  the 
hearsay  rule. 

All  of  the  facts  which  appellee  claims  were  falsely 
represented  to  or  concealed  from  it  were,  or  were  based 
upon,  subjective  symptoms.    Appellee  tries  to  ignore  this 
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by  the   following  sweeping  comment  at  page  30  of   its 
brief : 

"Moreover,  the  insured's  declarations  were  ad- 
missible to  prove  his  knowledge  of  material  facts  con- 
cerning his  health,  ivhich  facts  were  fully  established 
by  other  evidence."    (Emphasis  added.) 

Prompted  by  the  italicized  portion  of  the  last  above 
quoted  excerpt  from  appellee's  brief,  appellant  asks  ap- 
pellee the  oratorical  question:  What  facts  material  to  the 
issues  in  this  case  "were  fully  established"  by  evidence 
other  than  statements  of  Abe  Lutz  to  said  attending 
physicians,  including  statements  by  Abe  Lutz  as  to  his 
subjective  symptoms? 

Truth  is  implicit  in  the  last  above  quoted  statement  from 
appellee's  brief,  to  wit:  It  is  true  that  it  is  not  enough 
to  prove  "knowledge"  without  establishing  the  fact  with 
respect  to  which  proof  of  "knowledge"  is  pertinent.  This 
is  apropos  of  appellee's  reference  to  the  testimony  of  the 
witness  Ludden  which  was  admitted  over  appellant's  ob- 
jection only  for  the  purpose  of  showing  knowledge. 
Knowledge  itself  without  substantial  showing  of  other 
facts  is  not  sufficient  to  support  the  finding  of  false  repre- 
sentation or  concealment.  The  trial  court  expressly 
limited  the  testimony  of  the  witness  Ludden  to  the  estab- 
lishment of  knowledge  of  Abe  Lutz.,  /.  e.,  knowledge  of 
pain.  Evidence  admitted  merely  for  the  purpose  of  show- 
ing knowledge  cannot  be  later  extended  to  supply  the 
lacking  element  of  competent  evidence  to  establish  the 
facts  of  which  only  knowledge  has  been  proved. 
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VIL 

The  Defenses  of  Waiver  and  Estoppel  Compel 

Reversal  of  the  Trial  Court's  Judgment. 

Appellee  does  not  answer  and  makes  no  serious  attempt 
to  answer  appellant's  discussion  of  the  evidence  and  au- 
thorities with  respect  to  the  defenses  of  waiver  and  es- 
toppel. The  cases  cited  by  appellee  with  respect  to  waiver 
and  estoppel  at  pages  20  to  25  both  inclusive  of  its  brief 
are  merely  inapplicable  to  the  facts  in  this  case.  The 
Tzmning  v.  Thompson  (68  Cal.  App.  (2d)  104),  case 
which  we  have  previously  discussed,  does  not  even  have 
anything  to  do  with  the  law  of  insurance  and  is  totally 
inapplicable.  The  insurance  cases  cited  by  appellee  involve, 
in  each  instance,  facts  which  are  totally  different  from 
those  in  the  case  at  bar. 

The  substance  of  appellee's  effort  to  answer  appears  to 
be  that  unless  appellee  had  knowledge  of  the  validity  of  the 
representations,  the  defenses  of  waiver  and  estoppel  are 
inapplicable.  This  assertion  ignores  the  special  uncontro- 
verted  facts  as  shown  by  the  undisputed  evidence  in  this 
case  and  the  law  applicable  thereto.  Appellee  has  made 
no  criticism  of  appellant's  statement  of  the  facts  bearing 
on  this  phase  of  the  matter.  Clearly,  appellee,  under  the 
sections  of  the  California  Insurance  Code  hereinabove 
cited,  is  chargeable  with  knowledge  of  the  facts  which  it 
had  "the  means  of  ascertaining."  Clearly  too,  the  other 
party  to  the  insurance  contract  is  not  bound  to  communi- 
cate information  of  matters  which  the  insurer,  in  the 
exercise  of  ordinary  care,  ought  to  know,  and  the  insurer's 
failure  under  such  circumstances  to  ascertain  such  infor- 
mation constitutes  its  waiver  of  its  right  to  such  informa- 
tion.    Knowledge   which   is   sufficient   to   lead   a   prudent 
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person  to  inquire  about  the  matter,  when  it  could  have 
been  conveniently  done,  constitutes  notice  of  whatever 
the  inquiry  would  have  disclosed. 

Columbian  Nafl.  Life  Ins.  Co.  v.  Rodgers,  citing 
Supreme  Lodge,  K.  P.  v.  Kalinski,  163  U.  S. 
289;  41  L.  Ed.  163. 

Furthermore,  appellee,  by  failing  to  differentiate  the 
instant  case  from  the  Turner  case,  has  by  implication 
confessed  the  application  of  the  doctrine  of  waiver  and 
estoppel  therein  applied  to  the  parallelling  facts  involved  in 
this  case.  In  the  Turner  case,  as  in  this  case,  the  insurer 
made  no  investigation  when  it  was  furnished  with  the 
names  of  the  attending  physicians  of  the  insured  and 
issued  its  policy  and  accepted  the  premiums,  thus  lulling 
the  policyholder  into  believing  that  the  policy  of  insurance 
was  a  valid  and  subsisting  contract  between  the  parties. 
Under  those  facts,  the  court  in  the  Turner  case  (13  Cal. 
App.  (2d)  573),  did  not  hesitate  to  and  did  apply  the 
doctrine  of  both  waiver  and  estoppel. 

The  ease  wdth  which  appellee  could  have  investigated 
and  ascertained  the  information  with  respect  to  the  facts 
which  it  claims  were  concealed  from  and  misrepresented 
to  it,  is  demonstrated  by  the  self-evident  fact  that  appel- 
lee's agent,  Harold  I^Iorgan,  did  contact  the  office  of  Dr. 
Rosenfeld  before  delivery  of  the  policy  to  appellant,  but 
for  reasons  satisfactory  to  Mr.  Morgan,  he  did  not  per- 
sonally talk  to  Dr.  Rosenfeld  [I,  147].  Dr.  Rosenfeld 
testified  that  no  one  on  behalf  of  the  appellee  ever  con- 
tacted him  until  after  the  insured's  death  [I.  148].  Dr. 
Rosenfeld  further  testified  that  all  of  the  information  con- 
cerning which  he  testified  in  open  court  was  available  to 
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appellee  prior  to  the  death  of  Abe  Lutz.  Certainly  if 
inquiry  had  been  made  of  Dr.  Rosenfeld  before  issuance 
of  the  policy,  all  of  the  information  which  the  appellee 
now  claims  was  concealed  from  or  misrepresented  to  it 
by  Abe  Lutz  could  have  been  conveniently  and  easily  as- 
certained. 

Additionally,  estoppel  is  predicated  upon  appellant's 
change  of  position  in  reliance  upon  the  validity  of  the 
policy  in  suit.  In  reliance  thereon  appellant  cancelled,  to 
his  financial  prejudice,  other  policies  on  the  life  of  Abe 
Lutz,  his  father  [I,  187-188].  Further,  appellee,  without 
complaint  or  investigation,  accepted  from  appellant  two 
annual  premiums. 

The  language  in  the  Turner  case  is  so  pointed  as  applied 
to  the  conduct  of  appellee  in  the  instant  case,  particularly 
as  applied  to  the  defenses  of  estoppel  and  waiver,  that  we 
quote  from  page  578,  as  follows : 

"Defendant  had  placed  at  its  disposal  the  exact 
source  from  which  it  could  obtain  the  information 
which  it  now  maintains  was  withheld  from  it.  It  did 
not  choose  to  make  any  inquiry  but  issued  its  policy 
with  extreme  promptness  to  say  the  least,  and  ac- 
cepted deceased's  money  for  six  years,  during  all  of 
which  time  defendant  led  her  to  believe  she  had  a 
valid  and  enforceable  poHcy  of  insurance  on  her 
life.  Under  such  circumstances  defendant  should  not 
be  permitted  to  come  into  court  after  death  had 
sealed  the  insured's  lips  and  prevented  her  from  ex- 
plaining, if  she  could,  why  she  did  not  mention  an 
operation  in  1926  when  she  did  mention  an  illness  and 
treatment   by   physicians    which,   we   conclude    from 
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the  evidence  and  proffer  of  proof,  occurred  at  the 
same  time  as  the  operation.  The  illness  and  some 
treatment  though  not  the  correct  organ  involved, 
were  disclosed,  and  only  the  fact  of  an  operation  to 
effect  a  cure  was  withheld." 

That  there  was  a  duty  to  investigate  in  this  case,  as  in 
the  Turner  case,  in  view  of  the  knowledge  possessed  by 
appellee,  is  stated  by  the  court  in  the  following  language: 

"As  defendant  made  no  investigation  when  it 
should  and  could  have,  and  as  it  issued  its  policy 
of  insurance,  accepted  Mrs.  Turner's  money  for  six 
years  and  lulled  her  into  the  secure  belief  that  she 
had  a  valid  policy  of  life  insurance,  it  must  be  held 
that  it  waived  the  misstatement  in  the  application  and 
is  now  estopped  from  asserting  the  purported  fraud." 
(Emphasis  added.) 

The  case  of  Gates  v.  General  Casualty  Co.  of  America 
(120  F.  (2d)  925),  cited  by  appellee  at  page  20  of  its 
brief,  does  not  involve  the  special  facts  presented  in  the 
instant  case  by  which  knowledge  of  the  insured's  health 
and  other  factors  were  brought  to  the  knowledge  of  the 
insurer  which  was  thus  put  on  notice.  Neither  Telford  v. 
N.  Y.  Life  Ins.  Co.,  9  Cal.  (2d)  103,  Frederick  v.  Federal 
Life  Ins.  Co.,  13  Cal.  App.  (2d)  585,  nor  Maggini  v. 
West  Coast  Life  Ins.  Co.,  136  Cal.  App.  472,  involve  facts 
similar  to  those  in  the  instant  case.  It  is  significant  too 
that  appellee  has  failed  to  comment  upon  sections  332,  ZZZ, 
335  and  336  of  the  California  Insurance  Code  pertaining 
to  the  waiver  of  its  right  to  information  of  material  facts 
(which  it  claims  were  misrepresented  to  and  concealed 
from  it)  by  its  neglect  to  make  inquiries  as  to  such  facts 
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where  they  were  distinctly  implied  in  other  facts  of  which 
information  was  communicated. 

Even  assuming  (without  conceding,  because  the  law 
clearly  is  to  the  contrary)  that  appellee  was  under  no 
duty  to  make  any  investigation,  nevertheless,  it  affirma- 
tively appears  that  appellee  did  not  rely  upon  the  ade- 
quacy or  accuracy  of  the  answers  of  Abe  Lutz  in  said 
Part  II,  and  on  the  contrary  sought,  through  its  Los 
Angeles  "general  agents"  [I,  271],  to  obtain  information 
concerning : 

1.  Why  Dr.  Lissner  (a  doctor  whose  name  was  not 
mentioned  by  Abe  Lutz  in  Part  II)  was  consulted? 

2.  Why  Dr.  Rosenfeld  was  consulted? 

3.  What  were  the  symptoms? 

4.  What  were  the  findings? 

5.  What  treatment  or  advice  was  given? 

6.  What  were  the  results  [II,  432]. 

In  other  words,  appellee,  by  its  own  interpretation  of 
the  answers  of  Abe  Lutz  in  Part  II,  felt  that  they  were 
inadequate,  or  in  any  event  appellee  was  concerned  to  the 
point  that  it  desired  and  requested  "full  details"  in  this 
regard  [II,  432]  which  obviously  appellee  must  therefore 
have  felt  that  it  did  not  have.  This  request  of  appellee 
was  made  to  its  "general  agents"  in  Los  Angeles  simul- 
taneously and  concurrently  with  its  letter  [II,  432]  in  ex- 
planation of  its  telegram  [II,  427]  to  its  general  agents 
in  Los  Angeles  dated  December  1,  1942,  advising  that  the 
issuance  of  the  policy  in  suit  was  approved  but  that  ap- 
pellee was  unable  to  consider  two  requested  additional 
policies  on  the  life  of  Abe  Lutz  without  a  more  complete 
answer  to  the  questions  in  Part  II. 
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Having  initiated  an  investigation  and  thus  been  "on 
inquiry,"  appellee  is  chargeable  with  knowledge  of  what- 
ever such  an  investigation  would  have  revealed  and  it 
cannot  defend  itself  merely  by  saying  that  its  Los  Angeles 
general  agents  carelessly  and  negligently  failed  to  make 
the  requested  investigation.  The  policy  was  thereafter 
delivered  to  appellant  (not  delivered  to  Abe  Lutz)  and 
appellant  paid  and  appellee  received  and  retained  two 
annual  premiums  thereafter.  The  evidence  upon  the  trial 
of  the  instant  case  w^as  so  strong  in  favor  of  the  negligent 
and  abortive  investigation  made  by  appellee  that  the  fol- 
lowing appears  in  Paragraph  XXIII  of  the  findings  of 
fact: 

'Tt  is  true  that  plaintiff's  representatives  contacted 
the  office  of  the  physician  of  said  insured,  but  it  is  not 
true  that  they  obtained,  or  that  plaintiff  had  the  oppor- 
tunity of  obtaining,  full,  true  or  correct  information 
from  such  physician  regarding  the  physical  condition 
and  health  of  said  insured."    (Emphasis  ours.) 

The  latter  portion  of  the  above  quoted  finding  can  be 
no  stronger  than  the  uncontraverted  evidence  which  was 
to  the  effect  that  appellee  had  not  contacted  Dr.  Rosen- 
feld  [I,  146-148]  but  that  Dr.  Rosenfeld,  had  he  been 
contacted  by  appellee,  w^ould  have  made  available  to  appel- 
lee all  of  the  evidence  and  information  (disclosed  at  the 
time  of  the  trial),  which  appellee  now  claims  to  have  been 
withheld  from  and  misrepresented  to  it. 
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Conclusion. 

We  respectfully  submit  that  appellant  has  demonstrated 
that  the  trial  court  erred  in  the  respects  herein  and  in  the 
opening  brief  enumerated,  and  that  the  judgment  should 
be  reversed. 

Respectfully  submitted, 

McLaughlin,  McGinley  &  Hanson, 
William  L.  Baugh, 

Attorneys  for  Appellant. 
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2  C.  F.  Lytle  Co.,  et  al.,  vs. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

In  Admiralty— No.  14797 

C.  F.  LYTLE  CO.,  an  Iowa  corporation,  GREEN 
CONSTRUCTION  CO.,  an  Iowa  corporation, 
and  UNITED  STATES  FIDELITY  &  GUAR- 
ANTY COMPANY,  a  Maryland  corporation. 

Libelants, 
vs. 
C.  M.  WHIPPLE, 

Respondent. 

LIBEL 

The  libel  of  C.  F.  Lytle  Co.,  an  Iowa  corpora- 
tion, Green  Construction  Co.,  an  Iowa  corporation, 
and  United  States  Fidelity  &  Guaranty  Com- 
pany, a  Maryland  corporation,  against  C.  M.  Whip- 
i:>le  in  a  cause  civil  and  maritime  for  review  of 
an  order  of  the  United  States  Compen&ation  Com- 
mission under  Public  Law  208  of  the  77th  U.  S. 
Congress,  Act  of  August  16,  1941,  as  amended, 
alleges : 

I. 
'  That  C.  F.  Lytle  Co.  is  a  corporation  organized 
under  the  laws  of  the  State  of  Iowa  and  having  its 
principal  place  of  business  in  the  State  of  Iowa; 
that  Green  Construction  Co.  is  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Iowa  and 
having  its  principal  place  of  business  in  the  State 
of  Iowa;  that  United  States  Fidelity  &  Guaranty 


C.  M.  Whipple,  et  al.  3 

Company  is  a  corporation  organized  under  the  laws 
of  the  State  of  Maryland  and  having  its  principal 
place  of  business  in  the  State  of  Maryland,  but 
qualified  to  do  and  doing  business  in  the  State  of 
Washington.  That  during  the  year  1942  libelants 
C.  F.  Lijile  Co.  and  Green  Construction  Co.  were 
engaged  together  in  a  joint  venture  in  the  prosecu- 
tion of  a  contract  with  the  United  States  of  Amer- 
ica; that  the  work  under  such  contract  was  sub- 
ject to  the  provisions  of  Public  Law  208  of  the 
77th  U.  S.  Congress,  Act  of  August  16,  1941,  as 
amended;  that  the  underwriter  of  the  obligations 
under  that  law  of  said  joint  venture  was  United 
States  Fidelity  &  Guaranty  Company,  hereinabove 
described. 

II. 

That  C.  M.  ^Yhipple  is  and  was  on  July  3,  1945, 
the  duly  appointed,  qualified  and  acting  Deputy 
Commissioner  for  the  Fourteenth  Compensation 
District  of  the  United  States  Employees'  Compen- 
sation Commission  with  his  office  located  in  Se- 
attle, King  County,  Washington,  and  in  the  judi- 
cial district  of  the  United  States  of  America  in 
which  this  suit  is  brought ;  that  the  said  Fourteenth 
Comi)ensation  District  includes  the  Territory  of 
Alaska,  U.S.A. 

III. 

That  on  June  26,  1942,  William  Earnest  Nutt 
met  his  death  at  or  near  Big  Delta,  Territory  of 
Alaska,  U.S.A. ;  that  for  some  time  prior  to  June 
26,  1942,  William  Earnest  Nutt  had  been  employed 
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by  the  joint  venture  hereinabove  described  in  the 
prosecution  of  the  contract  hereinabove  described; 
that  said  William  Earnest  Nutt  left  surviving  him 
no  widow  but  did  leave  surviving  him  three  minor 
children;  that  on  June  14,  1943,  a  claim  for  com- 
pensation under  Public  Law  208  of  the  77th  U.S. 
Congress,  Act  of  August  16,  1941,  as  amended,  was 
tiled  in  the  office  of  respondent  Deputy  Commis- 
sioner by  Clark  Nutt,  guardian  of  said  three  mi- 
nor children  of  William  Earnest  Nutt,  namely, 
Phyllis  Elaine  Nutt,  Kenneth  James  Nutt,  and 
Raymond  Albert  Nutt. 

IV. 

That  after  the  claim  described  in  the  last  preced- 
ing paragraph  had  been  filed  in  the  office  of  re- 
spondent Deputy  Commissioner  the  claimant  and 
libelants  herein  through  their  respective  counsel 
had  stipulated  in  writing  that  respondent  Dep- 
uty Commissioner  could  and  should  consider  as 
the  record  in  this  case  (a)  a  transcript  of  the  testi- 
mony taken  at  a  coroner's  inquest  held  at  Fair- 
banks, Alaska,  on  June  29,  1942,  before  the  Hon- 
orable William  N.  Growden,  United  States  Commis- 
sioner and  Ex-Officio  Coroner  in  and  for  Fairbanks 
Precinct  of  the  Fourth  Judicial  Division  of  the 
Territory  of  Alaska,  United  States  of  America;  and 
(b)  the  depositions  consisting  of  transcripts  of 
written  interrogatories  and  answers  thereto  of 
Messrs.  A.  A.  Lyon,  William  H.  Green,  Ralph 
Green,  and  Robert  Nine,  all  of  which  transcripts 
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were  filed  in  the  office   of  said  Deputy   Commis- 
sioner C.  M.  Whipple. 

V. 

That  after  said  stipulation  was  made  and  after 
said  transcripts  had  been  filed  in  the  office  of  rani 
respondent  Deputy  Commissioner,  on  July  3,  1945, 
said  respondent  Deputy  Commissioner  filed  in  his 
office  the  compensation  order  and  award  of  com- 
pensation of  which  a  copy  is  hereto  attached  and 
by  this  reference  made  a  part  hereof  as  fully  as 
though  set  out  herein  verbatim;  that  the  C.  F. 
Lytle  Co.,  Green  Construction  Co.,  and  United 
States  Fidelity  Guaranty  Company  named  in  said 
compensation  order  and  award  of  compensation  are 
identical  with  the  libelants  in  this  suit. 

VI. 

That  the  record  hereinabove  described  remains  in 
the  possession  of  respondent  Deputy  Commissioner 
as  his  record  in  this  case  and  will  be  filed  in  this 
court  and  in  this  proceeding  by  said  respondent 
Deputy  Commissioner.  That  by  this  reference  to 
said  record  libelants  incorporate  said  record  in 
this  libel  as  fully  as  though  set  out  herein  verbatim. 

VII. 

That  the  compensation  order  and  award  of  com- 
pensation of  July  3,  1945,  hereinabove  described, 
a  copy  of  which  is  hereto  attached,  is  not  in  ac- 
cordance with  law  because  the  record  upon  which 
this  compensation  order  and  award  of  compensa- 
tion is  based  contains  no  substantial  evidence  that 
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the  death  of  William  Earnest  Nutt  arose  out  of  and 
in  the  course  of  his  employment  and  because  the 
same  record  establishes  affirmatively  that  the  death 
of  William  Earnest  Nutt  was  occasioned  solely  by 
the  intoxication  of  said  William  Earnest  Nutt. 

VIII. 

All  and  singular  the  premises  are  true  and  with- 
in the  admiralty  and  maritime  jurisdiction  of  the 
United  States  and  of  this  honorable  court. 

Wherefore,  the  libelants  pray  that  a  citation  ac- 
cording to  the  practice  of  this  court  may  be  issued 
against  the  said  C.  M.  Wliipple  citing  him  to  appear 
and  answer  on  oath  the  matters  aforesaid;  and  that 
this  honorable  court  may  be  pleased  to  decree  the 
suspension  and  setting  aside  in  its  entirety,  by  in- 
junction or  otherwise,  of  the  compensation  order 
and  award  of  compensation  made  and  filed  by  re- 
spondent herein  on  July  3,  1945;  and  that  libel- 
ants may  have  such  other  and  further  relief  in  the 
premises  as  in  law  and  justice  they  may  be  entitled 
to  receive. 

HAYDEN,    MERRITT,    SUMMERS    & 

STAFFORD,  MATHEW  STAFFORD 

and  A.  W.  MURRAY. 

MATTHEW  STAFFORD, 

A.  W.  MURRAY, 

Proctors   for  Libelants. 
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United  States  of  America, 
State  of  Washington, 
County  of  King — ss. 

A.  W.  Murray,  being  first  duly  sworn  on  oath 
deposes  and  says :  That  he  is  Attorney  and  Supt.  of 
Claim  Dept.  of  the  United  States  Fidelity  and 
Guaranty  Company,  a  Maryland  corporation,  and 
that  he  makes  this  verification  for  and  on  behalf 
of  said  libelant;  that  this  deponent  has  had  per- 
sonal direction  of  the  investigation  and  litigation 
of  the  claim  of  William  Earnest  Nutt  described 
in  the  foregoing  libel  and  that  the  allegations  con- 
tained in  said  libel  are  true  to  the  best  of  his  knoTvl- 
edge,  information  and  belief;  that  this  deponent 
verifies  this  libel  for  the  reason  that  no  officer  of 
the  United  States  Fidelity  &  Guaranty  Company 
is  within  this  district. 

A.  W.  MURRAY. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  July,  1945. 

[Seal]  MATTHEW  STAFFORD, 

Notary  Public  in  and  for  the  State  of  Washing- 
ton, residing  at  Seattle. 

[Endorsed]  :     Filed  Jul.  19,  1945. 


[Title  of  District  Court  and  Cause.] 

LIBELANT'S    STIPULATION    FOR    COSTS 

Whereas,  a  libel  and  complaint  was  filed  in  this 
court  on  the  19th  day  of  July,  1945,  by  C.  F.  Lytle 
Company   and   Green   Construction   Company   and 
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United  States  Fidelity  and  Guaranty  Company 
against  C.  M.  Whipple,  Dejiuty  United  States  Com- 
pensation Commissioner  for  the  reasons  and  causes 
in  said  libel  mentioned,  and  the  said  C.  F.  Lytle 
Company  and  Green  Construction  Companj^  and 
United  States  Fidelity  and  Guaranty  Company, 
Libelants,  and  the  American  Surety  Company  of 
New  York,  as  Surety,  parties  hereto,  hereby  con- 
sent and  agree  that  in  case  of  default  or  contumacy 
on  the  part  of  the  Libelant  or  their  surety,  execu- 
tion may  issue  against  their  goods,  chattels  and 
lands  for  the  sum  of  Two  Hundred  Fifty  Dollars 
($250.00). 

Dated  this  19th  day  of  July,  1945. 

Now,  Therefore,  it  is  hereby  stipulated  and 
agreed,  for  the  benefit  of  Whom  It  May  Concern : 

That  the  stipulators  undersigned  shall  be  and 
are  bound  in  the  sum  of  Two  Hundred  Fifty  Dol- 
lars ($250.00)  conditioned  that  C.  F.  Lytle  Com- 
pany and  Green  Construction  Company  and  United 
States  Fidelity  and  Guaranty  Company,  Libelants, 
above  named  shall  pay  all  costs  as  shall  be  awarded 
against  them  by  this  Court,  or  in  case  of  appeal, 
by  the  Appellant  Court. 

[Seal]  AMERICAN     SURETY     COM- 

PANY OF  NEW  YORK. 
By  J.  A.  HODSON, 

Resident  Vice-President. 

Attest : 

K.  F.  WARRACK, 

Resident  Asst.  Secretary. 

[Endorsed] :   Filed  July  19,  1945. 
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[Title  of  District  Court  and  Cause.] 

APPLICATION  FOR  INTERLOCUTORY  IN- 
JUNCTION STAYING  PAYMENT  OF  AN 
AWARD 

Come  now  C.  F.  Lytle  Co.,  an  Iowa  coi'poration, 
Green  Construction  Co.,  an  Iowa  corporation,  and 
United  States  Fidelity  &  Guaranty  Company,  a 
Maryland  corporation,  libelants  herein,  and  apply 
for  an  interlocutory  injunction  allowing  the  stay 
of  all  payments  required  to  be  made  by  the  terms 
of  that  certain  compensation  order  and  award  of 
compensation  heretofore  on  July  3,  1945,  made  and 
filed  by  respondent  C.  M.  Whipple,  Deputy  Commis- 
sioner for  the  Fourteenth  Compensation  District 
of  the  LTnited  States  Employees'  Compensation 
Commission  in  his  case  No.  DB-14-655-11  under 
Public  Law  208  of  the  77th  United  States  Con- 
gress, Act  of  August  16,  1941,  as  amended,  and  in 
support  of  this  application  show  and  offer  to  prove, 
on  hearing,  that  an  irreparable  damages  will  other- 
wise ensue  to  libelants  herein  by  reason  of  the  fol- 
lowing facts : 

1.  That  said  compensation  order  and  award  of 
compensation,  a  copy  of  which  is  attached  to  the 
libel  in  this  suit,  which  libel  by  this  reference  is 
hereby  made  a  part  hereof  as  fully  as  though  set 
out  herein  verbatim,  requires  the  libelants  herein 
forthwith  to  pay  to  Clark  Nutt  the  sum  of  $1767.82 
and  hereafter  to  continue  payments  to  said  guar- 
dian at  the  rate  of  $11.26  a  per  week;  that  said 
compensation   order    and   award    of    compensation 
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further  requires  libelants  herein  forthwith  to  pay 
to  Clark  Nutt  as  an  individual  the  sum  of  $200.00. 

2.  That  said  libelants  and  petitioners  herein  are 
informed  and  believe  that  if  said  payments  are  made 
and  that  if  thereafter  said  comi^ensation  order  and 
award  of  compensation  is  suspended  and  set  aside 
by  this  court,  the  amount  so  paid  cannot  be  re- 
covered from  the  payee. 

Wherefore,  these  libelants  and  petitioners  pray 
that  this  court  issue  an  interlocutory  injimction 
herein  allowing  libelants  to  stay  all  payments  under 
the  compensation  order  and  award  of  compensation 
herein  described  pending  final  decision  of  the  suit 
in  which  this  interlocutory  injunction  is  sought. 

HAYDEN,  MERRITT,  SUMMERS  & 
STAFFORD,  MATTHEW  STAF- 
FORD and  A.  W.  MURRAY. 

MATTHEW  STAFFORD, 
A.  W.  MURRAY, 

Proctors  for  Libelants. 

United  States  of  America, 
State  of  Washington, 
County  of  King — ss. 

A.  W.  Murray,  being  first  duly  sworn  on  oath 
deposes  and  says:  That  he  is  Attorney  and  Supt. 
of  Claim  Dept.  of  the  United  States  Fidelity  & 
Guaranty  Company,  a  Maryland  corporation,  and 
that  ho  makes  this  verification  for  and  on  behalf  of 
said  libelant;  that  this  deiDonent  has  had  personal 
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direction  of  the  investigation  and  litigation  of  the 
claim  of  William  Earnest  Xutt  described  in  the 
foregoing  application  for  interlocutory  injunction 
staying  payment  of  an  award  and  that  the  allega- 
tions contained  in  said  application  are  true  to  the 
best  of  his  knowledge,  information  and  belief;  that 
this  deponent  verifies  this  application  for  the  rea- 
son that  no  officer  of  the  United  States  Fidelity  & 
Guaranty  Company  is  within  this  district. 
A.  W.  MURRAY. 

Subscribed  and  sworn  to  before  me  this  19  day 
of  July,  1945. 

[Seal]  MATTHEW  STAFFORD, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

[Endorsed]:     Filed  July  19,  1945. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPLICATION  FOR  INTER- 
LOCUTORY INJUNCTION 

To  Clark  Nutt,  as  the  legally  appointed  guardian 
of  Phyllis  Elaine  Nutt,  Kenneth  James  Nutt, 
and  Ra;sTnond  Albert  Nutt,  minor  children  of 
William  Earnest  Nutt;  and  to  J.  O.  Watson, 
Jr.,  their  attorney;  and  to  C.  M.  Whipple: 

You  Are  Hereby  Notified  and  please  take  notice 
that  on  July  30,  1945,  at  10:00  A.M.  or  as  soon 
thereafter  as  proctors  can  be  heard,  the  midersigned 
proctors  for  libelants  herein  will  bring  on  for  hear- 
ing before  the  Honorable  Judge  John  C.  Bowen, 
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one  of  the  judges  of  the  above-entitled  court,  in 
his  courtroom  in  the  United  States  Court  House, 
Seattle,  King  County,  Washington,  application  of 
libelants  herein  for  an  interlocutory  injunction 
allowing  the  stay  of  all  payments  under  that  cer- 
tain compensation  order  and  award  of  compensation 
heretofore  made  and  filed  on  July  3,  1945,  by  C.  M. 
Whipple,  Deputy  Commissioner  for  the  Fourteenth 
Compensation  District  of  the  United  States  Em- 
ployees' Compensation  Commission  in  his  Case  No. 
DB-14-655-11,  a  copy  of  said  application  for  in- 
terlocutory injunction  being  attached  hereto  and 
herewith  served  upon  you. 

Dated  at  Seattle,  Washington,  July  19,  1945. 

HAYDEN,  MERRITT,  SUMMERS  & 
STAFFORD,  MATTHEW  STAF- 
FORD and  A.  W.  MURRAY. 

MATTHEW  STAFFORD, 
A.  W.  MURRAY. 

[Endorsed]  :     July  19,  1945. 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

Court  Room  No.  1,  Monday,  August  6,  1945. 

Honorable  John  C.  Bowen  presiding. 

[Title  of  Cause.] 

Now  on  this  6th  day  of  August,  1945,  Matthew 
Stafford,  of  Hayden,  Merritt,  Summers  &  Stafford, 
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appearing  on  behalf  of  libelant,  this  cause  comes  on 
for  hearing  on  the  libelant's  application  for  In- 
terlocutory Injunction.  The  same  is  called  and  de- 
nied. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT  WHIPPLE'S  MOTION  TO 
DISMISS  LIBEL 

Now  comes  the  defendant,  C.  M.  Whipple,  Dep- 
uty Commissioner,  United  States  Employees'  Com- 
pensation Commission,  by  J.  Charles  Dennis,  United 
States  Attorney,  and  moves  this  Honorable  Court 
to  dismiss  the  libel  herein  for  the  following  rea- 
sons: 

1.  That  the  libel  herein  does  not  state  a  cause 
of  action  and  does  not  entitle  the  plaintiffs  to  any 
relief,  nor  does  said  libel  state  a  claim  against  the 
defendant  upon  which  relief  can  be  granted; 

2.  That  it  appears  from  the  libel,  including  the 
transcript  of  testimony,  taken  at  the  inquest  before 
Honorable  William  N.  Growden  and  the  several 
depositions,  all  of  which  are  made  part  of  the  libel 
by  reference,  that  the  findings  of  fact  of  the  dep- 
uty commissioner  in  the  compensation  order  filed  by 
him  on  July  3,  1945,  are  supported  by  evidence  and 
under  the  law  said  findings  of  fact  should  be  re- 
garded as  final  and  conclusive; 

3.  That  it  appears  from  the  libel,  including 
the  transcript  of  testimony  and  depositions  above 
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referred  to,  that  the  compensation  order  tiled  by 
the  deputy  commissioner  on  July  3,  1945,  com- 
plained of  in  the  libel,  is  in  all  respects  in  accord- 
ance with  law; 

4.     For  such  other  good  and  sufficient  reasons  as 
may  be  shown. 

/s/  J.  CHARLES  DENNIS, 
/s/  HERBERT  O'HARE, 

Assistant  United  States  At- 
torney, Attorneys  for  C.  M. 
Whipple. 

[Endorsed]:     Filed  Oct.  3,  1945. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  the  parties  hereto  by 
their  undersigned  attorneys  as  follows: 

That  the  record  heretofore  certified  to  this  court 
by  Honorable  C.  M.  Whipple,  Deputy  United  States 
Compensation  Commissioner  for  the  Fourteenth 
Compensation  District  as  the  record  before  him  in 
the  matter  of  the  claim  for  compensation  for  the 
death  of  William  Earnest  Nutt,  dated  at  Seattle, 
Washington,  October  31,  1945,  and  listing  forty- 
five  separate  documents  (a  copy  of  the  certification 
being  hereto  attached  and  by  this  reference  made 
a  part  hereof),  shall  be  and  is  hereby  agreed  upon 
as  the  entire  record  which  was  submitted  to  the 


C.  M.  Whipple,  et  al.  15 

United  States  Employees'  Compensation  Commis- 
sion and  particularly  to  said  Honorable  C.  M.  Whip- 
ple, Deputy  Commissioner,  in  passing  upon  this 
claim. 

It  Is  Further  Stipulated  that  the  record  as  so 
certified  may  become  a  part  of  the  records  and  files 
herein  for  all  purposes  of  this  proceeding. 

Dated  at  Seattle,  Washington,  November  5,  1945. 

C.  M.  WHIPPLE, 
By  J.  CHARLES  DENNIS, 

United    States    District    At- 
torney. 
By  HERBERT  O'HARE, 

Assistant  United  States  Dis- 
trict Attorney. 
Attorneys   and   Proctors    for 
Respondent. 
C.  F.  LYTLE  CO., 
GREEN  CONSTRUCTION  CO., 
UNITED    STATES    FIDELITY 
&  GUARANTY  CO. 
By  MERRITT,  SUMMERS,  BUCEY 

&  STAFFORD. 
By  MATTHEW  STAFFORD, 

Attorneys    and    Proctors    for 
Libelants. 
L.  M.  KOENIGSBERG. 
By  H.  S.  SANFORD, 

For  Claimant-Intervenor. 

[Endorsed] :     Filed  Nov.  5,  1945. 
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United  States  Employers'  Compensation  Commis- 
sion Longshoremen's  and  Harbor  Workers' 
Compensation  Act,  Fourteenth  Compensation 
District  District,  300  Colman  Building,  First 
Avenue  and  Marion  Street,  Seattle  4,  Washing- 
ton. 

CERTIFICATION 

I  hereby  certify  that  the  record  before  me  in  the 
matter  of  the  claim  for  compensation  for  the  death 
of  William  Earnest  Nutt,  now  on  appeal  in  C.  F, 
Lytle  Company,  Green  Construction  Company,  and 
United  States  Fidelity  &  Guaranty  Company,  libel- 
lants,  V.  C.  M.  Whipple,  respondent.  Admiralty  No. 
14797,  W.  D.  Wash.  N.  D.,  consists  of  the  follow- 
ing described  documents  attached  hereto  on  each 
of  which  I  have  affixed  the  number  corresponding 
with  that  of  its  description  set  forth  below: 

1.  A  full,  true  and  correct  copy  of  Letters  of 
Guardianship^  in  the  Guardianship)  of  Phyllis  Elaine 
Nutt,  et  al,  Minors,  No.  6237. 

2.  Form  US-262,  Claim  for  Compensation  in 
Death  Case,  filed  on  June  14,  1943,  by  Clark  Nutt, 
Guardian  of  Phyllis,  Kenneth  and  Raymond  Nutt, 
Minors. 

3.  Form  US-262,  Claim  filed  by  Clark  Nutt  in- 
dividually for  money  expended  for  funeral  ex- 
penses. 

4.  Preliminary  Statement  filed  by  J.  O.  Wat- 
son, Jr.,  Attorney  for  Minor  children  of  William 
Earnest  Nutt,  Deceased,  and  Attorney  for  Clark 
Nutt,  claimant  for  burial  expense. 
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5.  Letter  to  Dei^uty  Commissioner  W.  A.  Mar- 
shall, dated  August  27,  1943,  from  J.  O.  Watson, 
Jr.,  Attorney. 

6.  Copy  of  letter  to  A.  W.  Murray,  U.  S.  Fidel- 
ity and  Gruaranty  Company,  dated  August  27,  1943, 
from  J.  O.  Watson,  Jr.,  Attorney. 

7.  Letter  to  Deputy  Commissioner  W.  A.  Mar- 
shall dated  September  1,  1943,  from  A.  W.  Murray, 
U.  S.  Fidelity  &  Guaranty  Co. 

8.  Letter  to  Deputy  Commissioner  W.  A.  Mar- 
shall, dated  September  20,  1943,  from  A.  W.  Mur- 
ray, IT.  S.  Fidelity  &  Guaranty  Co. 

9.  Copy  of  letter  to  J.  O.  Watson,  Jr.,  dated 
September  21,  1943,  from  Deputy  Commissioner  W. 
A.  Marshall. 

10.  Letter  to  Deputy  Commissioner  W.  A.  Mar- 
shall, dated  September  27,  1943,  from  J.  O.  Wat- 
son, Jr. 

11.  Copy  of  letter  to  A.  W.  Murray,  U.  S.  Fidel- 
ity &  Guaranty  Co.,  dated  September  27,  1943,  from 
J.  O.  Watson,  Jr. 

12.  Copy  of  letter  to  J.  O.  Watson,  Jr.,  dated 
October  15,  1943,  from  Howard  W.  Hedgcock,  U.  S. 
Fidelity  &  Guaranty  Company. 

13.  Letter  to  Deputy  Commissioner  W.  A.  Mar- 
shall, dated  November  5,  1943,  from  J.  O.  Watson, 
Jr. 

14.  Copy  of  letter  to  Howard  W.  Hedgcock,  U. 
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S.  Fidelity  &  Guaranty  Company,  dated  November 
5,  1943,  from  J.  O.  Watson,  Jr. 

15.  Letter  to  Deputy  Commissioner  W.  A.  Mar- 
shall, dated  November  29,  1943,  from  J.  O.  Wat- 
son, Jr. 

16.  Copy  of  letter  to  Howard  W.  Hedgcock,  U. 
S.  Fidelity  &  Guaranty  Company,  dated  November 
29,  1943,  from  J.  O.  Watson,  Jr. 

17.  Letter  to  Deputy  Commissioner  W.  A.  Mar- 
shall, dated  December  20,  1943,  from  J.  O.  Wat- 
son, Jr. 

18.  Copy  of  letter  to  Howard  W.  Hedgcock,  U. 
S.  Fidelity  &  Guaranty  Company,  dated  December 
20,  1943,  from  J.  O.  Watson,  Jr. 

19.  Letter  to  Deputy  Commissioner  W.  A.  Mar- 
shall, dated  January  10,  1944,  from  J.  O.  Wat- 
son, Jr. 

20.  Copy  of  letter  to  Howard  W.  Hedgcock,  U. 
S.  Fidelity  &  Guaranty  Company,  dated  January 
10,  1944,  from  J.  O.  Watson,  Jr. 

21.  Letter  to  Deputy  Commissioner  W.  A.  Mar- 
shall, dated  January  19,  1944,  from  Howard  W. 
Hedgcock,  U.  S.  Filedity  &  Guaranty  Co. 

22.  Copy  of  letter  to  J.  O.  Watson,  Jr.,  dated 
September  8,  1944,  from  Howard  W.  Hedgcock, 
U.  S.  Fidelity  &  Guaranty  Company. 

23.  Letter  to  Dej^uty  Commissioner  W.  A.  Mar- 
shall, dated  October  26,  1944,  from  J.  O.  Wat- 
son, Jr. 
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2-i.  Copy  of  letter  to  J.  O.  Watson,  Jr.,  dated 
November  1,  1944,  from  Howard  W.  Hedgeock, 
U.  S.  Fidelity  &  Guaranty  Co. 

25.  Letter  to  Deputy  Commissioner  W.  A.  Mar- 
shall, dated  November  30,  1944,  from  J.  O.  Wat- 
son, Jr. 

26.  Copy  of  letter  to  J.  O.  Watson,  Jr.,  and  U. 
S.  Fidelity  &  Guaranty  Company,  dated  Decem- 
ber 4,  1944,  from  Deputy  Commissioner  W.  A.  Mar- 
shall. 

27.  Letter  to  Deputy  Commissioner  W.  A.  Mar- 
shall, dated  December  5,  1944,  from  Howard  W. 
Hedgeock,  U.  S.  Fidelity  &  Guaranty  Company. 

28.  Letter  to  U.  S.  Fidelity  &  Guaranty  Co., 
dated  December  6,  1944,  from  Deputy  Commissioner 
AY.  A.  Marshall. 

29.  Letter  to  F.  S.  Fidelity  &  Guaranty  Co.  and 
J.  O.  Watson,  Jr.,  dated  February  15,  1945,  from 
Deputy  Commissioner  C.  M.  Whipple. 

30.  Letter  to  Deputy  Commissioner  C.  M.  Whip- 
ple, dated  February  16,  1945,  from  Howard  W. 
Hedgeock,  L".  S.  Fidelity  &  Guaranty  Co. 

31.  Letter  to  Deputy  Commissioner  C.  M.  Whip- 
ple, dated  February  27,  1945,  from  J.  O.  Wat- 
son, Jr. 

32.  Letter  to  J.  O.  Watson,  Jr.,  dated  March  1, 
1945,  from  Deputy  Commissioner  C.  M.  Whipple. 

33.  Letter  to  Deputy  Commissioner  C.  M.  Whip- 
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pie,  dated  April  6,  1945,  together  with  api^lieation 
for  Approval  of  Attorneys  Fees  and  Brief  and  Ar- 
gument. 

34.  Letter  to  U.  S.  Fidelity  &  Guaranty  Co., 
dated  April  10,  1945,  from  Deputy  Commissioner  C. 
M.  Whipple. 

35.  Letter  to  Deputy  Commissioner  C.  M.  Whip- 
ple, dated  April  12,  1945,  from  Howard  W.  Hedg- 
coek,  U.  S.  Fidelity  &  Guaranty  Company. 

36.  Letter  to  Deputy  Commissioner  C.  M.  Whip- 
ple, dated  April  14,  1945,  from  J.  O.  Watson,  Jr. 

37.  Letter  to  Deputy  Commissioner  C.  M.  AYhip- 
ple,  dated  June  11,  1945,  with  attached  Reply  Brief 
and  Argument,  from  Howard  W.  Hedgcock,  U.  S. 
Fidelity  &  Guaranty  Co. 

38.  Copy  of  letter  to  J.  O.  Watson,  Jr.,  dated 
June  16,  1945,  from  Deputy  Commissioner  C.  M. 
Whipple. 

39.  Letter  to  Deputy  Commissioner  C.  M.  Whip- 
ple, dated  June  15,  1945,  with  enclosed  Rebuttal 
Brief,  from  J.  O.  Watson,  Jr. 

40.  Transcript  of  proceedings  before  William 
N.  Growden,  United  States  Commissioner  and  ex- 
officio  Coroner,  Fairbanks  Precinct,  Fourth  Judi- 
cial Division,  Alaska,  in  the  Matter  of  the  Inquest 
upon  the  Body  of  William  Earnest  Nutt,  deceased, 
at  Fairbanks,  Territory  of  Alaska,  on  June  29, 
1942. 
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41.  Deposition    on    written    Interrogatories    of 
A.  A.  Lyon. 

42.  Deposition  on  written  Interrogatories  of  W. 
H.    Green. 

43.  Deposition    of    written    Interrogatories    of 
Ralph  Green. 

44.  Deposition  of  written  Interrogatories  of  Rob- 
ert L.  Nine. 

45.  Compensation  Order,  Award  of  Compensa- 
tion, filed  July  31,  1945. 

Seattle,  Washington,  October  31,  1945. 

/s/      C.  M.  AVHIPPLE, 

Deputy  Commissioner. 


In  the  Commissioner's  Court,  Fairbanks  Precinct, 
Fourth  Division,  Territory  of  Alaska 

In  the  Matter  of  the  Inquest  upon  the  Body  of 
William  Earnest  Nutt,  Deceased.    No.  176. 

PROCEEDINGS 

1942 

June  29.  I,  William  N.  Growden,  United  States 
Commissioner  and  ex-officio  Coroner  in  and  for 
Fairbanks  Precinct,  Fourth  Judicial  Division,  Ter- 
ritory of  Alaska,  having  been  informed  that  Wil- 
liam Earnest  Nutt  died  under  circumstances  indi- 
cating suicide,  thereupon  issued  an  order  for  jury 
returnable  at  2:00  o'clock  P.M.,  June  29,  1942. 
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June  29.  File  &  Enter  Marshal's  Return  on 
Order  for  Juiy,  as  follows : 

United  States  of  America, 
Territory  of  Alaska — ss. 

I  Hereby  Certify  That  I  received  the  within  Jury 
Order  at  Fairbanks,  Alaska,  on  the  29th  day  of 
June,  1942,  and  that  I  served  the  same  on  the  29th 
day  of  June,  1942,  at  Fairbanks,  Alaska,  by  sum- 
moning the  following  to  act  as  Jurors  in  the  above 
entitled  case: 

J.  W.  Siebenthaler,  Fairbanks,  Alaska ; 

James  Mack,  Fairbanks,  Alaska; 

Magnus  Johnson,  Fairbanks,  Alaska ; 

O.  P.  Daun,  Fairbanks,  Alaska ; 

Franklin  McGarvey,  Fairbanks,  Alaska; 

George  Bachner,  Fairbanks,  Alaska. 

Dated  at  Fairbanks,  Alaska,  June  29,  1942. 

J.  A.  McDonald 

U.  S.  Marshal 

By  PAT  O'CONNOR, 

Deputy 

June  29.     Issue  Subpoena. 

June  29.  The  above  named  jurors  appeared  in 
the  Commissioner's  Court  Room  at  Fairbank's, 
Alaska,  at  the  hour  of  2:00  o'clock  P.M.  The  jury 
were  duly  qualified  and  sworn,  after  which  they 


C.  M.  Whipple,  et  al.  23 

heard  the  sworn  testimony  of  the  following  wit- 
nesses :  James  F.  Browne,  Otto  Berg,  Ray  E.  Jolm- 
ston,  Harold  AV.  Johnston,  Walter  L.  Whelchel, 
Arthur  J.  Schaible,  M.  D.,  and  John  J.  Buckley. 

The  jury  then  proceeded  to  the  Tye  Funeral 
Home  where  they  examined  the  body,  after  which 
they  returned  to  the  U.  S.  Commissioner's  Court 
Room,  and,  after  due  deliberation,  returned  the 
following  verdict:  (Name  of  Court  and  Title  of 
Cause)     Verdict. 

We,  the  members  of  the  duly  empanelled  Coro- 
ner's Jury  in  the  aforesaid  inquest,  after  having 
heard  the  sworn  testimony  of  the  various  witnesses ; 
having  diligently  inquired  into  the  circumstances 
surrounding  the  death,  and  having  personally  in- 
spected the  body  of  William  Earnest  Nutt,  and 
being  fully  advised  in  the  premises,  respectfully  sub- 
mit our  findings  and  verdict,  as  follows: 

The  name  of  the  deceased  is  William  Earnest 
Nutt  whose  residence  is  Big  Delta,  Alaska. 

The  time  of  his  death  was  approximately  11  P.M., 
June  26th,  1942. 

The  place  of  his  death  w^as  4  miles  south  of  Big 
Delta  on  Richardson  Highway. 

The  deceased  came  to  his  death  by  means  of  head 
and  neck  injuries  sustained  by  falling  from  truck. 

We  find  no  one  responsible  for  his  death. 
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In  Witness  Whereof,  we  have  set  our  hands  this 
29th  day  of  June,  1942,  at  Fairbanks,  Alaska. 

FEANKLIN  McGARVEY 
GEORGE  BACHNER 
JAMES  P.  MACK 
J.  M.  SIEBENTHALER 
O.  P.  DAUN 
MAGNUS  JOHNSON 

I  approve  the  above  rendered  verdict. 
[Seal]  WILLIAM  N.  GROWDEN 

U.  S.  Commissioner  and 
Ex-Officio  Coroner. 

June  29.     Enter  return  on  subpoena,  as  follows : 

United  States  of  America, 
Territory  of  Alaska — ss. 

*■« 

I  Hereby  Certify  That  I  received  the  foregoing 
subpoena  on  the  29th  day  of  Jime,  1942,  at  Fair- 
banks, Alaska,  and  served  the  same  by  reading  and 
showing  the  original  and  delivering  a  ticket  contain- 
ing the  substance  thereof  to  each  of  the  within 
named  witness  James  F.  Browne,  Otto  Berg,  Ray 
E.  Johnston,  Harold  W.  Johnston,  Walter  L.  Whel- 
chel,  Arthur  J.  Schaible,  M.  D.,  Personally. 

J.  A.  McDonald, 

U.  S.  Marshal 

By  JOHN  J.  BUCKLEY, 
Deputy 
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United  States  of  America, 
Territory  of  Alaska, 
Fairbanks  Precinct — ss. 

I,  "William  N.  Growden,  United  States  Commis- 
sioner, do  hereby  certify  that  the  above  and  fore- 
going is  a  full,  true  and  correct  transcript  of  the 
proceedings  In  the  Matter  of  the  Inquest  upon  the 
Body  of  William  Earnest  Nutt,  Deceased,  as  set 
forth  in  the  Inquest  Docket  as  Cause  No.  176  on 
page  153  thereof. 

[Seal]  WILLIAM  N.  GROWDEN 

United  States  Commissioner 


In  the  Connnissioner's  Court  for  Fairbanks 

Precinct,  Fourth  Division,  Alaska 

No.  176 

In  the  Matter  of  the  Inquest  Upon  the  Body  of 
William  Ernest  Nutt,  Deceased. 

TRANSCRIPT  OF  TESTIMONY 

The  above  inquest  was  held  at  2:00  o'clock  P.M. 
on  June  29th,  1942,  before  the  Honorable  William 
N.  Growden,  United  States  Conomissioner  and  Ex- 
Officio  Coroner,  in  the  above  entitled  Couii:  at  Fair- 
banks, Alaska,  and  the  following  is  the  transcript  of 
the  testimonv  in  full. 
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WALTER  WELCHELL, 
being  first  duly  sworn,  testified  as  follows: 

Examination  by  Harry  O.  Arcnd,  Assistant  U.  S. 
Attorney : 

Q.     Your  name  is  Walter  Welcliell,  is  it? 

A.     Yes. 

Q.     Where  do  you  live? 

A.     Do  you  mean  my  former  address. 

Q.     Now.    Where  you  are  now? 

A.     Big  Delta. 

Q.  Were  you  acquainted  with  William  Ernest 
Nutt?  A.     Not  before  I  came  up  here. 

Q.     How  long  had  you  known  him  up  here? 

A.    About  3  or  4  weeks. 

Q.     Was  he  working  with  you  ? 

A.     Yes.    I  am  greasing  machinery  there. 

Q.    When  did  you  last  see  him  alive? 

A.     The  day  he  was  killed. 

Q.     What  day  was  that  ? 

A.     Friday,  the  26th. 

Q.  The  26th  is  Saturday.  No  Friday.  Where 
did  you  see  him? 

A.     Down  at  Rika's  Roadhouse. 

Q.     What  was  he  doing  there? 

A.  There  were  a  bunch  of  fellows  down  there. 
He  went  down  in  a  truck  to  load  up  a  boat.  Otto 
Berg  and  I  came  down.  We  were  going  to  see  two 
Indians  to  buy  a  bear  hide.  We  knew  the  fellows 
that  were  there  because  they  all  work  there.  We  had 
a  bottle  of  beer  with  them — two  or  three  bottles  of 
beer,  I  think.  When  the  other  truck  got  ready  to 
go  home  that  the  gang  went  down  with,  they  didn't 
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(Testimony  of  Walter  Welchell.) 
want  to  go  home.  There  was  Ernest  Nutt  and  Jack 
and  Ray,  brothers,  that  wasn't  quite  ready  to  go 
home  so  they  went  with  us.  We  left  there  and  went 
up  to  Jimmy  Brown's  cabin.  We  had  two  checks 
for  him  that  the  bookkeeper  gave  to  us  to  take  down 
to  him.  We  all  went  up  there.  When  we  started 
home  there  was  Otto  Berg — he  was  driving,  me- 
chanic up  there  and  myself,  and  Jimmy  Brown — 
we  were  in  the  front  seat  and  Ray  Johnston  and 
Jack  Johnston  and  Ernest  Nutt  were  in  the  back 
of  the  truck.  Ray  was  sitting  right  on  the  box. 
Jack  was  sitting  with  his  back  up  next  to  the  cab 
sitting  on  the  edge  of  the  box,  and  Ernest  was  sit- 
ting flat  on  the  bottom  too.  Just  about  two  minutes 
before  it  happened  I  glanced  back  through  the  glass 
and  they  were  all  laughing  and  talking  and  that  is 
the  last  time  I  saw  him  alive. 

Q.     Then  after  that  what  happened? 

A.  The  road  was  smooth  in  that  sj)ot.  We  felt 
a  jar  in  the  truck  but  otherwise  we  would  never 
have  known  to  stop.  We  thought  we  must  have  hit 
something  or  bumped  under  the  hind  wheel. 

Q.     Who  was  driving?  A.     Otto  Berg. 

Q.     What  kind  of  vehicle! 

A.     '37  or  '38  truck.    Dump  truck. 

Q.  There  were  three  in  the  back  and  three  in 
the  front?  A.    Yes. 

Q.  Did  you  hear  any  shouts  just  before  you  felt 
this  ?  A.     No. 

Q.     You  didn't?  A.     No. 

Q.     Did  you  see  the  body  afterwards? 
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A.  I  didn't  go  back  to  look.  I  was  about  ten 
feet  from  it. 

Q.  What  did  all  of  you  do  that  were  left  in 
the  car? 

A.  Well,  Jimmy  and  Ray  stayed  there  with  the 
body  and  Otto,  Jack  and  myself  went  in  to  camp  to 
notify  Mr.  Cole,  the  bookkeeper. 

Q.  Did  all  the  others  go  back  to  examine  the 
body  after  the  accident  ? 

A.     No.    Otto  and  Ray  and  Jimmy  went  back. 

Q.     You  did  not? 

A.  No.  I  didn't  go.  I  was  feeling  kind  of  bad. 
I  was  afraid  to  look  at  him. 

Q.     How  old  a  man  was  he,  to  your  estimation? 

A.  Looked  like  he  would  be  aroimd  45 — a  tall 
fellow. 

Q.     Had  he  been  quarreling  with  any  of  the  men  ? 

A.  No,  he  was  a  quiet  fellow — very  easy  to  get 
along  with. 

Q.  Did  he  have  any  worries?  Did  he  ever  ex- 
press any?  A.     Not  to  me,  no. 

Q.    Was  he  very  drimk. 

A.  No.  He  was  feeling  good,  but  not  drunk  so 
he  didn't  know  what  he  was  doing.  He  crawled  in 
the  truck  by  himself. 

Q.  Can  you  attribute  any  cause  to  the  accident, 
as  to  why  he  might 

A.  No.  I  couldn't  figure  out  how  it  could 
happen. 

Q.     You  didn't  see  him  leave  the  truck? 

A.     No. 
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Q.  Will  you  give  me  the  names  of  the  two  who 
were  in  back  with  him? 

A.  Ray  and  Jack  Johnston.  Jack  was  sitting 
right  on  the  edge  of  the  box — no,  on  the  edge  of 
the  box  with  his  back  against  the  cab. 

Q.  Has  the  company  any  restrictions  against 
carrying  men  in  dumj)  trucks'?  A.     No. 

Question  by  Coroner :  The  men  in  the  back  were 
sitting  with  their  backs  to  the  cab  ? 

A.  Just  one.  Ernest  and  Ray  Johnston  were  sit- 
ting flat  on  the  bottom  of  the  box. 

Mr.  Arend:  Where  did  this  happen?  You  can 
place  it  on  the  highway? 

A.  I  judge  it  to  be — estimate  it  three  or  four 
miles  on  the  other  side  of  Big  Delta — well,  the 
Tanana  River. 

Q.     x\t  the  Tanana  River? 

A.  On  the  other  side.  They  call  it  Big  Delta 
there. 

Q.  Did  any  other  cars  pass  you  while  you  were 
at  that  point?  A.     No. 

Q.  No  other  cars.  Are  there  any  other  ques- 
tions? Was  this  on  a  straight  of  way  of  the  road, 
or  on  a  curve  ?  A.     I  believe  it  was  straight. 

Q.  Did  you  take  any  special  notice  of  the  spot 
where  you  were? 

A.     No.  I  was  pretty  well  riled  up. 

Q.     You  are  not  sure  it  was  a  straight  of  way? 

A.  There  was  no  curves  there,  I  am  pretty  sure. 
Not  right  there. 
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Q.     Did  you  return  at  a  later  time  to  the  scene 
of  the  accident?  A.     No. 

(Witness  excused.) 


DR.  A.  J.  SCHAIBLE, 
being  first  duly  sworn,  testified  as  follows : 

Q.     What  is  your  full  name  1 

A.     A.  J.  Schaible. 

Q.     You  are  a  registered  physician  and  surgeon? 

A.    Yes. 

Q.     How  long  have  you  engaged  in  practice? 

A.  Since  November  of  last  year  here  in  Fair- 
banks. 

Q.     Before  that?  A.     Since  1935. 

Q.  Were  you  acquainted  with  William  Ernest 
Nutt?  A.     Not  before  his  death. 

Q.  You  did  not  know  him.  Did  you  have  occa- 
sion to  view  his  body  last  weekend  ?  A.     Yes. 

Q.     What  day? 

A.     Saturday  afternoon,  about  4,  I  believe. 

Q.    Where  did  you  see  the  body? 

A.     At  the  Tye  Funeral  Home. 

Q.     Did  you  make  a  close  examination? 

A.  Yes.  I  didn't  do  a  regular  autopsy  or  post 
morten.  I  didn't  cut  into  the  body  at  all.  But  I 
felt  around  it.  The  man — there  was  evidence  that 
he  had  died  from  some  injury.  The  left  side  of  his 
face  was  black  and  scarred  and  also  the  left  side  of 
his  chest  and  marks  on  his  left  ami.    I  signed  the 
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death  certificate  as  cerebral  concussion  from  the 
skull  fracture.  I  learned  subsequently  that  right 
after  he  was  found  his  neck  was  turned  completely 
around  but  when  I  saw  him  rigor  mortis  had  set  in 
and  when  I  tried  to  move  his  neck  it  wouldn't  move. 
He  had  a  swelling  on  the  side  of  his  neck.  I  am 
satisfied  that  a  severe  injury  caused  his  death — the 
cutting  off  of  the  spinal  cord  or  a  skull  fracture. 
If  the  jury  wants  a  definite  diagnosis  I  would  sug- 
gest ex-raying  the  man  and  we  can  see  then  whether 
his  neck  was  broken. 

Q.     It  would  reveal  it? 

A.  It  would  reveal  that  the  bones  were  broken. 
What  killed  the  man  is  the  cutting  of  the  spinal 
cord.  It  is  possible  for  even  a  dislocation  to  cut 
that  cord  and  kill  a  man  instantly. 

Q.     How  old  was  he  ?  A.     About  40  or  45. 

Q.     How  tall? 

A.  Quite  tall.  I  would  judge  in  the  neighbor- 
hood of  6  feet.  I  didn't  measure  him.  He  was 
quite  muscular. 

Q.  Have  you  any — can  you  give  any  opinion  as 
to  what  would  have  caused  the  bruises? 

A.  A  fall  from  a  truck — a  fall  from  the  truck 
with  the  truck  running  over  him  or  striking  him 
could  have. 

Q.     The  injury  couldn't  happen  in  the  truck? 

A.  No.  I  doubt  it.  He  gave  the  impression  as  if 
he  had  been  dragged.  He  had  a  bunch  of  marks  on 
the  chest.  Abrasions  were  on  him — a  single  blow 
over  the  head — I  don't  think  so. 
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Q.     The  bruises  were  all  on  the  face? 

A.     On  the  left  side  and  on  the  chest  and  on  the 
arm,  as  I  recall  it. 

Q.     Any  open  wounds? 

A.     There  were  abrasions.    Skin  rubbed  off. 

Q.     No  such  thing  as  a  bullet  wound  or  knife 
wound?  A.     No.    Nothing  like  that. 

Q.    Were  his  eyes  blacked  at  all.     Was  there 
swelling  ? 

A.     Yes,  there  was  swelling  over  the  left  eye. 

Q.     It  extended  to  the  left  eye,  did  it  ? 

A.     The  left  eye. 

Q.     You  think  that  could  have  been  made  by  the 
blow  of  a  fist? 

A.  As  I  recall  it,  it  had  scratch  marks  as  if  he 
had  hit  something.  A  fist,  you  would  expect  to  tear 
or  you  wouldn't  expect  the  marks  as  you  would  get 
dragging  a  body  over  gravel.  It  didn't  look  like  one 
single  blow.  It  was  something  that  jerked  it. 
(Witness  excused.) 


JOHN  J.  BUCKLEY, 
being  first  duly  sworn,  testified  as  follows : 

Q.     Your  name  is  John  J.  Buckley? 

A.     Yes,  sir. 

Q.  You  are  the  Chief  Deputy  Marshal  for  this 
Division?  A.     Yes,  sir. 

Q.  Were  you  acquainted  with  William  Ernest 
Nutt? 
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A.     Xo,  I  wasn't.   Not  until  after  his  death. 

Q.     Did  you  see  his  body  after  his  death? 

A.     Yes,  sir. 

Q.     On  what  day? 

A.     On  Saturday.    Last  Saturday,  June  27th. 

Q.     At  what  time  ?  A.    About  3  o  'clock  A.M. 

Q.     Where  ? 

A.  About  3  miles  south  of  Big  Delta  on  the  Rich- 
ardson Highway. 

Q.     In  what  kind  of  surroundings? 

A.  He  was  lajdng  in  the  road  with  his  feet  to- 
ward the  bank  of  the  road,  lying  on  the  shoulder  of 
the  road  with  his  head  quite  close  to  the  travel 
marks  on  the  road.  As  a  matter  of  fact,  it  was 
right  on  the  edge  of  the  travel  wear  of  the  road. 
Lpng  with  his  face  looking  towards  the  woods  on 
the  right  hand  side  of  the  road  going  out. 

Q.  'Were  his  feet  pointing  to  Fairbanks  or  to- 
wards Yaldez? 

A.  Right  at  that  spot  I  don't  know  the  directions 
but  he  was  on  the  right  hand  side  of  the  road  with 
his  feet  jiointing  toward  the  ditch. 

Q.     Right  hand? 

A.  He  was  lying  this  way  (motioning)  with  his 
feet  toward  the  ditch.    Right  on  the  shoulder. 

Q.     More  cross  ways  of  the  road  ? 

A.     He  was  directly  across  the  road. 

Q.     Any  part  of  his  body  in  the  road  bed? 

A.  His  head  was  on  the  outside  of  the  regular 
travel  of  the  road. 

Q.     Just  outside? 
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A.  You  would  have  to  turn  out  around  him  to 
get  around.  There  were  marks  there  where  cars 
had  travelled. 

Q.     Was  anyone  else  there? 

A.  Jim  Brown  and  Ray  Johnston  and  the  book- 
keeper for  Lytle  and  Green.  I  don't  recall  his  name. 

Q.     Did  anyone  else  go  out  with  you? 

A.  Mr.  Growden,  U.  S.  Commissioner  and  I  and 
Patrolman  Buster  Anderson. 

Q.  Did  you  make  an  inquiry  there  as  to  the 
cause  of  this  man's  death?  A.    Yes. 

Q.     What  did  you  find? 

A.  I  found  out  from  Ray  Johnston  who  was 
watching  the  body  that  they  had  been  down  to  Big 
Delta  and  I  found  out  later  that  they  had  been  sent 
to  Big  Delta  by  the  foreman  to  make  some  repairs 
on  the  boat  which  they  had  done  and  had  been 
scheduled  to  go  home  about  8  or  8 :30  in  the  evening. 
A  man  by  the  name  of  Otto  Berg  wasn't  going  back 
until  later  and  these  men,  Nutt  and  the  two  John- 
ston brothers  and  one  other  decided  to  stay  there 
and  wait  for  Otto  Berg.  They  had  been  drinking 
considerable  and  my  information  was  that  Nutt  had 
drunk  very  heavily  and  had  passed  out.  They  put 
him  in  bed  and  he  got  up  and  seemed  to  be  all  right 
— got  into  the  truck  by  himself  and  the  three  of 
them  sat  in  the  truck  with  their  backs  toward  the 
cab.  They  travelled  about  three  miles  to  where  the 
body  was  when  Ray  Johnston  said  that  Ernest  Nutt 
made  the  remarks  '^There's  a  moose  out  there. 
Here's  where  I  get  off."    The  next  thing  they  knew 
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he  was  gone,  whether  he  fell  out  or  jumj^ed  out. 
Johnston  wasn't  altogether  sober.  It  appears  that 
the  ground  at  the  point  where  he  hit  the  ground 
was  on  a  straight  of  way  after  they  had  gone  around 
a  small  curve  and  had  got  out  into  the  straight  of 
way  on  the  road  and  travelled  200  feet  from  the 
curve,  and  showed  marks  where  he  hit  the  ground 
apparently  with  his  feet  spread  out.  You  could  see 
where  the  ground  was  broke,  and  then  evidently  he 
went  over  on  his  head  and  face  and  slid  on  the 
ground.  His  right  shoulder  had  a  little  biiiise.  His 
left  side  was  all  bruised  and  scratched  and  along  his 
face  where  the  flesh  had  hit,  the  gravel  was  ground 
into  the  side  of  his  face.  The  body  was  warm  when 
we  got  there.  Both  the  Commissioner  and  myself 
looked  for  wounds  on  the  body — picked  up  his  head 
and  I  believe — we  were  certain  his  neck  was  broken 
because  the  neck  was  twisted  around  as  though  there 
was  nothing  there  to  hold  it  and  we  could  feel  what 
we  thought  was  a  broken  vertebra — about  the 
fourth  vertebra  from  the  skull.  There  was  no 
other  marks  on  the  body  except  the  evidence  that 
he  slid.  I  stepped  that  oif  from  the  place  where 
he  hit  and  the  body  had  not  been  disturbed  and  it 
was  about  20  feet.  Otto  Berg  was  questioned  as  to 
what  speed  he  was  travelling  when  he  went  around 
the  curve  and  he  said  between  20  and  25  miles,  and 
that  was  possible.  After  he  got  around  this  curve 
he  felt  the  dual  tire  jump  up  in  the  air  and  strike 
the  ground  again.  He  stopped  the  car.  He  didn't 
know  at  the  time  that  Nutt  had  gone  over.    He  was 
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of  the  opinion  that  the  dual  tire  on  the  right  hand 
side  of  the  car  struck  Nutt  when  he  went  over.  The 
examination  of  the  truck  we  made,  the  position  Nutt 
was  sitting,  he  couldn't  have  jumped  out  of  the 
truck  and  been  hit  by  the  wheels.  The  car  would 
be  by  him  when  he  hit  the  ground.  But  that  might 
be  explained — that  jar  might  be  explained  that  when 
he  got  up  he  had  to  spring  from  the  bottom  of  the 
truck  to  get  out  and  he  might  have  thought  that 
was  the  jar.  The  clothing — he  had  on  a  slicker — 
one  of  these  oil  slickers — the  marks  on  his  left  arm 
showed  no  imprint  of  any  tire.  Neither  did  his 
face  or  head  or  chest.  You  could  see  no  marks  at 
all  of  tire  treads. 

Q.     Did  you  see  the  truck  they  were  driving  in? 

A.     Yes. 

Q.  Was  there  any  possibility  to  fall  between  the 
body  and  the  back  of  the  cab? 

A.     No.    The  bed  of  the  truck 

Q.  You  saw  no  evidence  of  tire  marks  on  the 
body  and  in  your  opinion  it  wouldn't  have  been  pos- 
sible for  him  to  fall  under  the  back  wheels  if  he 
jumped  out. 

A.  If  he  jumped  it  would  have  been  utterly  im- 
possible for  him  to  strike  the  rear  wheel.  That  was 
my  opinion  anyway  because  the  truck  bed  is  quite 
high — I  think  it  is  about  four  feet  from  the  groimd 
to  the  bottom  of  the  bed  of  the  truck  then  it  has 
a  ten-inch  high  box  on  it  and  above  that  a  piece  of 
wood  to  extend  the  box  up  higher.  He  vrould  have 
to  jump  at  least  eighteen  inches  to  spring  over  to 
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get  away  from  it.     By  the  time  he  hit  the  ground 

the  truck  would  be  by  him. 

Q.     Did  you  see  any  evidence  of  foul  play? 

A.     No. 

Question  by  Jury:  You  think  he  went  over  the 
side  of  the  truck? 

A.  He  had  to  go  out  the  side  of  the  truck.  The 
position  showed  that  the  first  marks  were  on  the 
right  hand  side  outside  the  travel  of  the  cars. 

Q.     You  think  he  had  been  dragged? 

A.  I  know^  he  had  been  dragged — he  skidded 
along  the  road. 

Mr.  Arend :     He  was  dragged  by  his  own  force  ? 

A.  After  he  hit  the  ground,  he  collapsed,  turned 
over  and  slid.  Mr.  Berg  who  was  driving  the  truck 
at  the  time  is  almost  certain  in  his  own  mind  that 
the  dual  tire  went  over  him,  but  there  is  no  evidence 
that  we  can  see  and  we  looked  for  that  after  we 
talked  to  Berg,  and  we  couldn't  see  any  marks  of 
the  tire. 

Q.    Were  any  bones  broken? 

A.  We  couldn't  find  any.  Only  the  neck.  I  tried 
his  right  ankle,  the  one  he  hit  the  ground  with. 
There  was  no  crunching  of  the  bones  and  no  frac- 
ture that  we  could  feel. 

(Witness  excused.) 


RAY  JOHNSTON, 
being  first  duly  sworn,  testified  as  follows : 
Q.     State  your  full  name? 
A.     Ray  Edward  Johnston. 
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Q.     Where  do  you  live,  Mr.  Johnston  ? 

A.     Guernsey,  Iowa. 

Q.     Where  are  you  temporarily  residing  ? 

A.     At  Lytle  and  Green,  Big  Delta. 

Q.     Were  you  acquainted  with  William  Ernest 
Nutt?  A.     Yes,  sir. 

Q.     How  long  had  j^ou  known  him  ? 

A.  Well,  for  the  length  of  his  stay  out  there — 
between  3  and  4  weeks. 

Q.     Did  you  see  him  last  Friday,  June  26th'? 

A.     Yes,  sir. 

Q.     Where  did  you  see  him  at  that  time? 

A.     The  last  time  I  seen  him — you  mean  alive  ? 

Q.     Yes.  A.    Was  getting  out  of  the  truck. 

Q.     Where  at? 

A.  Four  or  five  miles  north  or  south  of  Big 
Delta. 

Q.  At  that  time  you  saw  him  get  out  of  the 
truck.    What  kind  of  truck? 

A.    V-8  dump  truck.    About  a  '39  or  '40. 

Q.    Who  all  was  in  the  truck  ? 

A.  There  were  5  of  us.  Otto  Berg,  Jimmy 
Brown,  Harold  Johnston,  Carl — I  don't  know  Carl's 
last  name — ^no,  Walter.    And  myself. 

Q.     Where  were  you  sitting  at  the  time? 

A.  I  was  sitting  in  the  left  hand  corner  in  the 
back  of  the  truck  on  the  floor. 

Q.     Who  else  was  in  the  back? 

A.  Harold  Johnston  was  sitting  in  the  back  and 
Ernie  was  sitting  in  the  right  side. 

Q.     Is  Harold  related  to  you? 
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A.     My  brother. 

Q.     Do  they  call  him  Jack  ? 

A.     That's  right. 

Q.     Who  was  in  the  front?    Who  was  driving? 

A.     Otto  Berg  was  driving. 

Q.     Who  was  with  him  up  in  front? 

A.  Otto  was  driving  and  there  was  Walter  and 
Jinmiy  Brown. 

Q.     How  did  Nutt  get  out  of  the  car — truck? 

A.  He  raised  up  and  just  stepped  out — whether 
accidently  or  how — but  that's  how  he  done  it. 

Q.     You  say  he  stepped  out? 

A.     That's  right. 

Q.     Did  he  have  to  make  any  effort? 

A.    No. 

Q.     Did  you  see  him  get  up  and  get  out? 

A.     Yes,  sir. 

Q.     Will  you  demonstrate  just  how  he  did  it? 

A.  He  just  got  up  and  raised  his  foot  over  like 
that  (demonstrating)  and  said  ''Let's  get  out  and 
walk."  I  thought  he  was  joking  and  didn't  think 
he  meant  it. 

Q.     How  fast  was  the  car  going? 

A.     I  wouldn  't  think  over  15  miles  an  hour. 

Q.  Did  he  make  any  other  statement  right  at  the 
time  or  just  before? 

A.  Yes.  He  said  just  before  that  he  saw  a  moose 
down  there  and  said  "Let's  go  get  it."  I  pushed 
him  back  and  said  "These  are  rough  roads.  You'll 
fall  out,"  and  didn't  think  anything  more  of  it. 

Q.     What  did  you  do  after  he  stepped  out  ? 
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to  the  ground.     It  is  several  feet  down.     Those 
things  ha])pen  so  quick  it  is  hard  for  a  person  to  see. 
(Witness  excused.) 


OTTO  BERG, 
being  first  duly  sworn,  testified  as  follows : 

Q.     Your  name  is  Otto  Berg? 

A.     That's  right. 

Q.     Where  is  your  home? 

A.     Des  Moines,  Iowa. 

Q.     Where  are  you  temporarily  residing? 

A.     Here  now? 

Q.     Yes.  A.    At  the  camp  at  Big  Delta. 

Q.  Were  you  acquainted  with  William  Ernest 
Nutt?  A.     Yes.    Just  on  this  job  is  aU. 

Q.     About  how  long  had  you  known  him. 

A.  I  have  known  him  since — I  would  say  about 
three  weeks. 

Q.     Did  you  see  him  last  Friday,  June  26th? 

A.     That  was  the  day  of  the  accident? 

Q.    Yes.    Where  did  you  see  him  ? 

A.    Well 

Q.    Just  before  the  accident? 

A.  Just  before  the  accident.  It  was  on  account 
of  the  weather  the  plant  was  shut  down  most  of  that 
day.  Of  course  we  were  tied  dow^n  there  pretty  much 
so  at  one  I  was  talking  in  the  office  with  the  man  in 
charge  and  asked  him  about  maybe  taking  this  truck 
and  going  down  to  Delta  and  wanted  to  know  if  there 
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was  anything  he  wanted.  He  said  "Well  that  little 
truck  has  to  be  taken  down  and  weighed  and  I  have 
some  checks  for  Jinmiy  Brown.  You  can  take  those 
down  to  him  and  spend  a  little  time  down  there", 
so  this  Walter  Welchell,  he  asked  if  he  could  ride 
along  and  I  said  "Sure".  We  drove  down  to  Delta 
and  got  the  truck  weighed  and  came  back  by  the 
roadhouse  and  stopped  and  this  gang  that  had  gone 
down  before  to  load  the  boat — I  didn't  know  they 
were  down  there,  and  Nutt  was  one  of  the  gang. 
Everybody  was  having  a  few  beers  and  I  drank  a 
bottle  of  beer  myself.  The  boys  got  in  the  truck  that 
they  came  down  there  with  except  this  Nutt  and  two 
Johnston  brothers.  They  stayed  because  I  was 
there  with  my  truck  and  they  could  go  back  with  it. 
I  took  the  checks  up  to  Jimmy — I  know  Jimmy  from 
the  camp  and  we  talked  for  a  little  while.  So  the 
boys  came  up  there.  We  got  ready  to  start  back — 
of  course  the  fellows  taking  it  as  a  matter  of  fact 
that  they  would  ride  in  the  truck  so  this  Nutt  and 
the  two  Johnston  boys  were  in  the  back  of  the  truck 
and  I  drove  the  truck  and  Welchell  and  Jimmy 
Brown  were  in  the  front  with  me.  The  boys  had 
been  drinking  but  there  wasn't  any  of  them  that 
weren't  able  to  get  in  the  truck.  They  seemed  to  be 
feeling  good  and  to  be  O.  K.  otherwise. 

Q.     What  were  they  drinking,  beer  or  whiskey? 

A.  Possibly  both.  I  couldn't  say.  The  fact  of 
the  matter  is  I  got  a  bottle  of  beer  and  it  was  sitting 
on  the  table  and  somebody  drank  it.  I  went  out  and 
talked  to  Rika.  I  would  say  they  were  drinking  a 
little  of  both.    This  is  something — I  can't  make  my- 
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self  responsible  for  it  in  any  way  and  yet  it  gets  you. 
Driving  the  truck  you  couldn't  know — I  did  know 
when  I  started  out  they  were  all  three  sitting  down 
in  the  truck  and  supposedly  we  had  gone  about  11 
miles  and  we  weren't  driving  fast  and  so  far  as  I 
was  concerned  possibly  I  was  just  like  I  am  now. 

Q.  What  time  of  the  day  did  the  accident  hap- 
pen? 

A.  I  would  say  that  it  was  possibly  getting  right 
towards  11  o'clock. 

Q.    At  night?  A.     Yes. 

Q.  How  did  you  know  there  had  been  an  ac- 
cident ? 

A.  That's  the  thing.  I  stopped  that  truck  be- 
cause I  knew^  something  happened.  There  was  a 
jolt  or  a  bounce  or  whatever  you  would  want  to  de- 
scribe it  as.  Something — w^hat  it  was  I  don't  know. 
Something  had  to  call  my  attention  that  something 
had  gone  wrong.  It  was  just  like  the  truck  made  a 
jolt  like  it  had  run  over  a  rock  and  that's  what  called 
my  attention  to  stopping  the  truck  and  of  course  I 
stopped  it  right  there.  It  flashed  through  and  I 
wondered  if  something  was  wrong.  I  watch  my  road 
pretty  close. 

Q.     Have  you  determined  what  caused  the  jolt? 

A.     No,  I  can't  determine  it. 

Q.    Were  there  any  rocks  in  the  road  ? 

A.     I  have  never  been  back  there  after. 

Q.    What  happened  after  you  stopped  the  car  ? 

A.  After  I  stopped  the  car  why  Ray  Johnston  was 
out  of  the  truck  and  then  just  a  short  distance  Nutt 
was  lying  in  the  road.  We  went  back  there  and  tried 
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to  give  liim  artificial  i'es})i  ration  and  do  all  we  pos- 
sibly could.   I  knew  the  man  was  gone. 

Q.     What  did  you  do  then? 

A.  I  left  Ray  Johnston  and  Jimmy  Brown  there 
with  the  body  and  took  the  other  two  boys  with  me 
and  drove  back  into  camp  as  fast  as  I  could  and  told 
Mr.  Cole  who  is  in  charge  what  happened. 

Q.     Did  you  go  back  to  the  scene  of  the  accident  ? 

A.  No,  I  didn't  go  back.  Naturally  that  is  quite 
a  thing. 

Q.  Were  you  there  long  enough  to  make  an  ex- 
amination of  the  body? 

A.  Not  any  more  than — I  didn't  try  to  examine 
the  body  but  it  seemed  that  the  body  on  one  side  was 
hurt.  I  was  under  the  impression  that  the  man's 
neck  was  broken,  but  I  am  no  authority  on  that. 

Q.     Did  you  see  any  tire  tracks  across  the  body  ?  ? 

A.     No,  sir. 

Q.     Did  you  hear  any  quarreling? 

A.  Not  a  bit.  None  whatever.  I  am  speaking  of 
something  there.  In  my  opinion,  being  right  with 
the  boys  I  am  satisfied  there  was  nothing  of  that 
kind.  The  three  of  them  separated  and  stayed  and 
naturally  the  three  of  them  were  paling  it  together. 
There  was  no  quarrelling  or  arguments  amongst 
them  i^rior  to  the  time  they  got  in  the  truck.  What 
happened  in  the  truck,  I  couldn't  see  because  I  was 
driving.  I  looked  back  a  couple  of  times.  Vf  e  had 
just  gone  three  or  four  miles  I  believe  and 

Q.  Did  any  other  cars  pass  you  while  you  were 
in  that  vicinity? 
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A.  No.  There  was — it  seems  to  me  that  there 
was  a  truck  heading  North  as  we  neared  camp  after 
the  accident. 

(Witness  excused.) 


(HAROLD  WILLIAM)  JACK  JOHNSTON, 
being  first  duly  sworn,  testified  as  follows: 

Q.    Will  you  state  your  full  name,  please? 

A.     Harold  William  Johnston. 

Q.     You  are  a  brother  of  Ray  Johnston? 

A.    Yes. 

Q.    Where  is  your  home? 

A.     Deep  River,  Iowa. 

Q.     Where  are  you  temporarily  residing? 

A.    At  Big  Delta. 

Q.  Were  you  acquainted  with  William  Ernest 
Nutt?  A.     Not  until  he  came  here  to  work. 

Q.    About  how  long  ago  was  that? 

A.  I  imagine  about  four  weeks,  or  something 
like  that. 

Q.     Did  you  vsee  him  last  Friday,  June  26th? 

A.    Yes. 

Q.     Where  at? 

A.  I  seen  him  at  camp  and  then  when  we  went 
to  load  the  boat. 

Q.     Where  at?  A.    At  Big  Delta. 

Q.  What  were  you  doing  at  Big  Delta  besides 
loading  the  barge? 

A.     I  worked  around  there  most  of  the  afternoon 
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and  went  across  the  river  on  the  ferry  and  came 

home  on  a  truck. 

Q.     Who  was  driving  the  truck? 

A.     Otto  Berg. 

Q.    What  time  of  the  day  did  you  leave  for  home  ? 

A.  I  don't  know  exactly  the  time  we  did  leave 
Big  Delta.  It  was  about  10:30  or  11  o'clock  when 
the  accident  happened,  but  I  had  been  out  to  Jimmy 
Brown's  cabin. 

Q.    Where  were  you  riding? 

A.     I  was  riding  in  the  back  end  on  the  box. 

Q.     Who  was  with  you? 

A.    Ernest  Nutt  and  my  brother,  Ray. 

Q.    Who  else  was  in  the  front  with  Otto  Berg? 

A.     Jimmy  Brown  and  Walter  Welchell. 

Q.  You  spoke  of  an  accident — where  did  that 
happen  ? 

A.  I  couldn't  tell  you  exactly — about,  I  imagine, 
possibly  2%  or  3  miles,  something  like  that.  I'm  all 
turned  arornid  in  my  directions. 

Q.  Towards  camp  from  Big  Delta?  South  on 
the  highway?  A.     That's  right. 

Q.  Tell  the  jury  the  nature  of  the  accident  that 
happened. 

A.  I  haven't  got  a  whole  lot  to  tell.  I  wasn't 
looking  at  the  time  he  fell  or  jumped.  The  first 
thing  I  knew  was  when  someone  hollered  and  I 
turned.  The  first  thing  I  seen  he  hit  the  ground  and 
was  roUing.  But  I  didn't  see  him  fall  or  didn't  see 
him  jump. 

Q.    What  were  you  doing? 
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A.  I  was  sitting  on  the  box  in  the  front  end  and 
he  was  further  back  than  I  was. 

Q.     Where  was  your  brother  Ray  ? 

A.     He  was  behind  me.    I  was  clear  in  the  front. 

Q.    Were  you  talking  to  Nutt? 

A.  Not  at  the  time.  I  had  been.  I  don't  know 
just  exactly  the  length  of  the  time  before  but  not 
very  long. 

Q.    You  fellows  had  been  drinking  quite  a  bit? 

A.  No.  We  had,  I  would  venture  to  say,  not  over 
3  or  4  bottles  of  beer. 

Q.     Did  you  have  any  whiskey? 

A.     One  or  two  drinks. 

Q.     Did  you  feel  the  effects  of  your  drinks? 

A.  Some.  Not  much.  Not  that  I  couldn't  get 
around  and  couldn't  walk  straight. 

Q.  How  about  Nutt.  Did  he  show^  any  evidence 
of  being  too  far? 

A.  Not  more  than  anyone  else.  Just  laughing 
and  having  a  good  time.  So  far  as  not  being  able 
to  walk,  he  wasn't  that  way  at  all. 

Q.  Did  you  hear  him  say  anything  before  he  left 
the  truck?  A.     No,  I  didn't. 

Q.     Did  you  feel  sleepy  at  the  time  ?  A.     No. 

Q.  Did  you  feel  anything  strike  the  car,  or  the 
car  strike  anything? 

A.     No.    The  road  was  so  rough. 

Q.     What  made  the  driver  stop? 

A.  He  said  he  noticed  it,  but  being  in  the  back 
and  we  weren't  watching  the  road  like  the  driver 
was. 
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Q.     How  fast  do  you  think  you  were  going"? 

A.  Not  over  20  miles  an  hour  I  would  say.  20 
or  25  at  the  most. 

Q.     Was  the  road  rough  *? 

A.     Not  in  that  particular  spot. 

Q.  Did  the  accident  happen  on  a  curve  or  a 
straight  of  way? 

A.  We  were  just  around  the  curve.  There  is  a 
little  straight  stretch,  about  200  yards. 

Q.     When  the  car  stopjoed  what  did  you  do? 

A.  I  jumped  out  of  the  truck  and  by  that  time 
a  couple  of  the  others  were  back  w^here  he  was  lying 
and  they  told  us  to  hurry  on  to  camp  and  to  get  a 
doctor.    I  didn't  get  back  to  the  body. 

Q.  Then  you  wouldn't  know  whether  he  was 
dead?  A.     I  didn't  know. 

Q.     You  did  not  go  down  to  examine  the  body? 

A.     No. 

Q.     You  and  who  else  went  to  camp? 

A.  There  was  Walter  Welchell,  Otto  Berg  and 
I,  I  believe.     That  was  all. 

Q.  After  you  got  to  camp  did  you  come  back 
again?  A.     No. 

Q.  Did  you  hear — had  Nutt  been  quarreling  with 
anybody?  A.     Not  to  my  knowledged. 

Q.  Did  he  seem  to  have  any  worries?  Did  he 
express  any  to  you? 

A.  No.  I  had  worked  with  him  practically  all 
the  time  since  he  had  been  to  camp. 

Q.     What  kind  of  work  did  he  do? 

A.     He  was  just  a  laborer. 
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Q.     Where  was  his  home  ? 

A.     Indianola,  Iowa,  I  believe. 

Q.    How  old  a  man  would  you  say  he  was? 

A.  Well — about  50  years  old  if  I  heard  him  say. 
I  don't  whether  that  was  exact. 

Q.     Did  he  have  a  family? 

A.  Yes.  I  don't  know  how  many  children.  He 
had  some  children.  He  told  about  some  living  in 
California  and  I  heard  him  tell  about  losing  his  wife 
some  time  in  January.    I  am  not  sure  when. 

Q.    How  tall  a  man  was  he? 

A.     Approximately  6  foot  or  6  foot  1. 

Question  by  Coroner:  When  you  speak  of  the 
way  you  were  sitting  in  the  truck  going  out — you 
were  sitting  closest  to  the  cab? 

A.     That's  right. 

Q.    Ray  was  sitting  next  ?  A.     That 's  right. 

Q.  Mr.  Nutt  was  farther  back  in  the  truck  than 
he.  In  other  words  he  was  two-thirds  of  the  way 
back  in  the  truck? 

A.     I  imagine  approximately. 

Question  by  Jury:  Didn't  anybody  see  him  jump 
out  of  the  truck? 

A.     I  don't  know. 

Q.     He  went  out  over  the  side? 

A.  I  don't  know.  When  I  seen  him  rolling  or 
bouncing,  I  would  say  he  went  over  the  side  because 
he  was  almost  to  the  very  edge  of  the  road  not  over 
a  couple  of  feet  from  the  ditch  along  the  side  of  the 
road.  I  would  imagine  he  went  over  the  side.  I 
didn't  see  it. 

(Witness  excused.) 
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JAMES  F.  BROWN, 
being  first  duly  sworn,  testified  as  follows: 

Q.    What  is  your  full  name  ? 

A.     James  F.  Brown. 

Q.     Where  is  your  home?  A.     Big  Delta. 

Q.     That's  where  you  are  at  the  present? 

A.     That's  where  my  home  is. 

Q.     That  is  your  regular  home?  A.     Yes. 

Q.  Were  you  acquainted  with  William  Ernest 
Nutt?  A.     SHghtly.    Not  very  well. 

Q.     Did  you  see  him  last  Friday,  Jime  26th? 

A.     Yes. 

Q.     Where  did  you  see  him? 

A.  I  saw  him  at  my  place.  I  saw  him  last  on  the 
roadway. 

Q.     AYhere  is  your  place  ?  A.     At  Big  Delta. 

Q.     You  saw  him  on  the  roadway? 

A.     That's  the  last  I  saw  him. 

Q.  Ho w^  did  you  happen  to  be  on  the  road  ?  You 
were  traveling  in  a  truck? 

A.     Yes,  we  were  in  a  truck. 

Q.     Where  were  you  going  ? 

A.     To  Jarvis  Creek. 

Q.     Who  all  was  in  the  truck? 

A.     There  was  six  of  us. 

Q.     Do  you  remember  their  names? 

A.  There  was — well  you  know  how  it  is — Walt 
and  Jack  and  Ott  and  Ray  and  Ernie  and  myself. 
I  believe  there  was  six  altogether.  Three  in  the 
back  and  three  in  the  front. 

Q.     Who  was  sitting  in  the  back  ? 
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A.     Jack  and  Ray  and  Ernie. 

Q.     The  two  brothers  and  Ernie? 

A.     And  Ernie. 

Q.    Where  were  they  sitting  in  respect  to  the  box? 

A.     That  I  don't  recall. 

Q.  You  were  in  front  with  Otto  Berg  and 
Walter?  A.    And  Walt. 

Q.    About  what  time  did  the  accident  happen? 

A.  I  would  say  about  10:30  or  11  o'clock,  but  I 
am  not  sure  of  the  time. 

Q.  When  did  you  first  know  there  had  been  an 
accident?  A.     ^^Tien  we  stopped  the  truck. 

Q.     How  did  the  truck  happen  to  stop? 

A.  Well,  all  I  can  recall  was  that — I  remember 
a  few^  minutes  before  the  truck  stopped  I  glanced 
back  and  saw  Ernie  standing  up  in  the  truck. 

Q.     You  saw  him  standing? 

A.  Yes,  I  am  pretty  sure  of  that.  Some  of  the 
fellows  say  he  wasn't,  but  I  am  positive,  and  I  turned 
my  head  back  and  got  to  talking  and  then  the  next 
thing  I  knew  just  before  we  stopped  there  was  a 
sort  of  a  bump  or  a  jar  and  we  stopped.  Then  Ray 
had  jumped  out  of  the  truck.  I  am  sure  of  that.  I 
was  out  and  was  going  back  to  where  Ernie  was 
lying  on  the  ground.  I  said  maybe  his  wind  is 
knocked  out  so  let's  give  him  artificial  respiration, 
so  I  held  his  head  and  was  counting  and  then  I 
looked  and  saw  he  was  really  dying,  so  I  said  "It's 
no  use."  We  stopped  and  one  of  the  boys  got  some- 
thing out  of  the  truck  and  put  it  over  his  face  and  I 
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told  the  boys  to  go  back  to  the  camp  and  tell  Mr. 

Cole  and  call  the  Marshal. 

Q.     You  stayed  with  the  body? 

A.  Jolinston  and  myself.  We  built  fires  on  both 
sides  of  the  body. 

Q.     Any  cars  pass  while  you  were  there? 

A.  I  think  there  was  one.  No,  I  am  not  quite 
sure.  I  think  George  Edgecombe  passed.  I  sort  of 
lost  my  head. 

Q.     Did  you  stay  there  until  the  Marshal  came? 

A.  Yes,  I  was  present  when  they  came.  Mr. 
Buckley  and  Mr.  Growden. 

Q.  You  mention  a  jolt — have  you  determined 
what  caused  the  jolt? 

A.  No.  I  wouldn't  venture  to  say  whether  it 
was  a  bump  in  the  road  or  whether  the  car  could 
have  hit  him — I  don't  know.  I  can't  associate  that 
jolt  with  anything. 

Q.     Did  you  hear  them  talking  in  back? 

A.  No,  you  couldn't  hear.  We  were  talking  in 
front. 

Q.     Was  there  any  evidence  of  foul  play  at  all. 

A.  No.  I  wouldn't  think  so.  We  were  all  friends 
and  I  can't  imagine  anything  like  that.  I  should 
hesitate  to  say  there  was. 

Q.     The  party  had  been  drinking? 

A.     We  all  had  a  few  drinks. 

Q.  Did  Nutt  appear  intoxicated  when  he  got  into 
the  truck?  A.     Yes,  he  was. 

Q.     In  yoiu'  opinion  he  appeared  to  be  drimk? 

A.     At  my  jjlace  he  was  so  much  so  tliat  I  asked 


54  C.  F.  Lytle  Co.,  et  al.,  vs. 

(Testimony  of  James  F.  Brown.) 
him  to  lie  down  on  the  bed.    He  laid  on  the  bed  while 
we  were  talking  and  when  we  got  ready  to  go  he  was 
all  right. 

Q.     Were  the  Johnston  boys  very  far  gone  ? 

A.  No.  To  be  perfectly  frank  I  was  the  worst 
of  all.  I  was  pretty  tight  myself .  That's  one  reason 
I'm  inclined  to  be  pretty  vague. 

Q.  You  are  the  one  who  suggested  the  artificial 
respiration  ?  A.     Yes. 

(Witness  excused.) 


CERTIFICATE 

I,  Emma  M.  Cook,  Fairbanks,  Alaska,  hereby 
certify : 

That  I  was  the  Court  Reporter  in  the  Commis- 
sioner's Court  for  Fairbanks  Precinct,  Fourth 
Judicial  Division,  Territory  of  Alaska;  that  I  at- 
tended the  inquest  entitled  "In  the  Matter  of  the 
Inquest  Upon  the  Body  of  William  Ernest  Nutt, 
Deceased,"  No.  176,  at  Fairbanks,  Alaska,  on  June 
29th,  1942,  and  took  down  in  shorthand  the  testi- 
mony given  and  proceedings  had  thereat;  that  I 
thereafter  transcribed  the  testimony  of  all  witnesses, 
namely,  Walter  Welchell,  Dr.  A.  J.  Schaible,  John 
J.  Buckley,  Ray  Johnston,  Otto  Berg,  Harold  John- 
ston and  James  F.  Brown,  and  the  foregoing  pages 
numbered  1  to  16,  both  inclusive,  comprise  a  full. 
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true  and  correct  statement  and  transcript  of  such 
testimony  and  proceedings. 

Dated  at  Fairbanks,  Alaska,  this  23rd  day  of 
July,  1942. 

EMMA  M.  COOK 


Before  the  United  States  Employee's 
Compensation  Commission. 

In    the    Matter    of    the    Claim    for    Compensation 
matter  of  the  death  of  William  Earnest  Nutt. 

INTERROGATORIES  AND  ANSWERS  OF 
A.  A.  LYON 

Deposition  of  A.  A.  Lyon,  taken  at  his  office  at 
307  Masonic  Temple  Building,  Des  Moines,  Polk 
County,  Io^Ya,  at  1:15  p.  m.  February  12,  1944. 

Taken  by  S.  S.  Wright,  Certified  Shorthand  Re- 
porter and  Notary  Public,  417  Court  House,  Des 
Moines,  Iowa. 

Int.  1:  What  is  your  name  and  address  and 
official  position  with  your  employer  on  June  26, 
1942  and  the  period  thereabouts? 

A.  A.  A.  Lyon.  Engineer  and  superintendent  of 
the  Lytle-Green  Construction  Company. 

Int.  2:  What  is  the  name  and  address  of  your 
employer  who  employed  you  in  June,  1942? 

A.  L}d:le-Glreen  Construction  Company,  307 
Masonic  Temple  Building. 

Int.   3:    Were   you   personally   acquainted  with 
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William  Earnest  Nutt  who  died  on  or  about  June 

26,  1942? 

A.     Only  as  an  employe. 

Int.  4:  Who  was  William  Earnest  Nutt's  em- 
ployers in  June,  1942  at  the  time  of  his  death,  and 
what  were  his  wages'? 

A.  We  were  his  employers.  He  was  classed  as 
a  laborer  at  one  dollar  an  hour.  That  was  our  labor 
schedule  up  there  last  year. 

Int.  5:  How  long  had  he  been  in  the  employ  of 
his  employer  prior  to  the  time  of  his  death? 

A.  I  don't  have  a  complete  record  of  the  total 
employment.  The  first  day  on  the  pay  roll  was 
June  1,  1942.  The  last  day  was  June  26th,  the  day 
he  died,  that  is  the  record  we  have  here  now. 

Int.  6 :  State  what  work  he  was  doing  on  the 
afternoon  and  evening  of  June  26th,  1942? 

A.  Miscellaneous  common  labor  from  1:00  p.m. 
to  4:00  p.m.,  June  26,  1942,  laid  off  for  the  day  at 
4:00  p.m. 

Int.  7:  What  time  of  day  did  he  complete  his 
work  ? 

A.     4:00  p.m.  June  26th. 

Int.  8:  When  he  was  working  where  was  he 
working,  and  was  he  working  on  a  boat? 

A.  He  had  been  assisting  six  other  men  load  a 
boat  at  Big  Delta,  Alaska,  between  1:00  p.m.  and 
4:00  p.m. 

Int.  9:  If  he  was  working  on  a  boat,  what  was 
he  doing? 

A.    He  had  been  assisting  six  other  men  load  a 
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boat  at  Big  Delta,  Alaska,  between  1:00  p.m.  and 

4:00  p.m. 

Int.  10:  Who  was  the  foreman  over  William 
Earnest  Nutt  at  that  timef  Please  give  his  name 
and  address  and  present  location. 

A.  Bill  Green,  the  foreman,  took  a  crew  of  seven 
men  to  Big  Delta  to  load  a  boat.  The  present  ad- 
dress of  Bill  Green,  the  foreman,  is  not  known. 

Int.  11 :  Where  was  William  Earnest  Nutt  stay- 
ing in  June,  1942,  that  is,  where  did  he  eat  and 
sleep  ? 

A.  At  the  Company  camp  near  the  Big  Delta 
Airport  in  Alaska. 

Int.  12:  Did  his  employer  maintain  the  place 
where  he  ate  and  slept;  and  if  so,  how  far  was  it 
from  the  place  w^here  he  was  working  on  the  after- 
noon of  Jime  26,  1942? 

A.  Yes,  the  point  of  loading  the  boat  over  thir- 
teen miles  north  of  the  camp. 

Int.  13 :  What  provisions  for  transportation  did 
his  employer  provide  for  transporting  William 
Earnest  Nutt  and  the  other  workers  from  the  place 
where  they  ate  and  slept  to  the  place  where  they 
worked  ? 

A.  On  a  Company  truck  to  the  place  where  they 
worked. 

Int.  14:  State  generally  whether  his  employer 
did  provide  a  place  for  William  Earnest  Nutt  to 
work  and  a  place  for  him  to  stay  and  a  place  for 
him  to  eat,  and  transportation  back  and  forth  be- 
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tween  these  different  places;  and  if  so,  where  these 

different  places  were  all  in  June,  1942  ? 

A.  Yes,  all  within  the  area  of  activity  in  con- 
nection with  the  construction  of  the  Big  Delta 
Airport. 

Int.  15:  Was  the  place  where  William  Earnest 
Nutt  stayed  in  June,  1942  a  regular  camp  or  bar- 
racks maintained  by  his  employer  for  the  use  of 
his  employer's  emi^loyees? 

A.     Yes. 

Int.  16:  How  far  from  the  place  where  William 
Earnest  Nutt  was  working  on  the  day  he  was  killed 
w^as  the  place  he  slept? 

A.     Twelve  or  thirteen  miles. 

Int.  17:  Was  there  other  transportation  avail- 
able to  William  Earnest  Nutt  to  take  him  from  his 
place  of  work  to  the  place  where  the  company 
maintained  a  camp  for  him  to  stay?  This  question 
relates  to  or  about  the  time  of  William  Earnest 
Nutt's  death  in  June,  1942. 

A.     I  don't  know. 

Int.  18:  If  other  transportation  was  available, 
what  was  this  transportation  and  how  was  it  avail- 
able? 

A.     Also  unknown. 

Int.  19:  Did  you  as  an  employee  of  your  em- 
ployer, who  was  likewise  William  Earnest  Nutt's 
employer,  have  any  charge  over  him  on  the  day  he 
was  killed  in  June,  1942? 

A.     No,  I  was  not  on  the  job. 

Int.  20:     Were  you  the  foreman  over  him  at  the 


C.  M.  Whipple,  et  al.  59 

(Deposition  of  A.  A.  Lyon.) 

time  he  was  working  in  the  afternoon  of  June  26, 

1942? 

A.     No. 

Int.  21 :  What,  if  anything,  did  you  tell  him  on 
the  afternoon  or  evening  of  his  death  in  reference 
to  riding  back  to  the  Company's  camp  in  a  Com- 
pany truck? 

A.     Nothing. 

Int.  22 :  State  if  you  know  who  the  owner  of  the 
truck  was  in  which  truck  William  Earnest  Nutt 
was  riding  at  the  time  of  his  death. 

A.     A  truck  owned  by  the  company. 

Int.  23:  State  if  you  know  who  was  the  em- 
ployer of  the  other  men  who  were  riding  in  the 
truck  at  the  time  AYilliam  Earnest  Nutt  was  killed. 

A.     Our  Company. 

Int.  24:  When  did  you  first  learn  of  the  death 
of  William  Earnest  Nutt? 

A.  Late  in  the  evening  of  the  same  day  by 
telephone. 

Int.  25:  Was  William  Earnest  Nutt's  death  gen- 
erally known  among  the  employees  of  his  employer 
within  the  next  day  or  so  after  his  death? 

A.     I  presume  so. 

Int.  26:  When  and  how  did  you  communicate 
the  news  of  William  Earnest  Nutt\s  death  to  your 
superiors  ? 

A.  The  matter  was  taken  care  of  by  those  on 
the  job. 

Int.  27 :     Did  you  attend  the  coroner 's  inquest  on 
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the  death  of  William  Earnest  Nutt  before  Honor- 
able William  N.  Growden  on  June  29,  1942? 

A.     No. 

Int.  28:  State  if  you  know  who  the  insurance 
carrier  for  William  Earnest  Nutt's  employer  was 
carrying  insurance  against  liability  under  the  pro- 
visions of  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act.  State  whether  this  insur- 
ance carrier  was  United  States  Fidelity  and  Guar- 
anty Company. 

A.     I  don't  know. 

Int.  29:  State  generalty  what  if  anything  you 
know  about  the  death  of  William  Earnest  Nutt,  his 
employment  at  or  shortly  prior  to  his  death  includ- 
ing the  afternoon  before  his  death,  and  anything 
further  which  you  deem  of  importance  in  reference 
to  his  employment  or  death  which  has  not  been 
asked  you  in  prior  interrogatories. 

A.  I  don't  know  about  that.  I  wasn't  around 
there.  All  I  have  is  hearsay. 

Cross-Interrogatories 

Int.  1:  State  in  detail  what  the  duties  of  the 
deceased,  William  Earnest  Nutt,  were  as  an  em- 
ployee of  C.  F.  L}i:le  Company  and  Green  Con- 
struction Company. 

A.  Miscellaneous  laborer  in  connection  with  the 
airport  construction  in  territory  of  Alaska. 

Int.  2 :  What  were  his  working  hours  and  where 
was  he  assigned  to  work  on  the  day  on  which  he 
met  his  death? 

A.     Working  hours  ordinarily  from  7 :00  to  6 :00, 
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but  on  the  day  of  his  death  I  understand  that  due 

to  weather  conditions  he  worked  only  from  1 :00 

p.m.  to  4:00  p.m.  assisting  in  loading  a  boat  on  the 

river  about  twelve  or  thirteen  miles  north  of  the 

camp. 

Int.  3 :  When  had  he  completed  his  work  on  the 
day  of  his  death? 

A.     4:00  p.m. 

Int.  4 :  At  what  time  did  the  crew  with  which  he 
was  working  on  the  day  of  his  death  ordinarily 
complete  their  work  and  return  to  their  quarters? 

A.     Their  work  was  completed  at  4:00  p.m. 

Int.  5.  State  if  you  know^  on  what  time  the  crew 
completed  their  work  at  the  place  they  were  assigned 
on  the  day  of  the  death  of  William  Earnest  Nutt? 

A.  4 :00  p.m.  of  that  day,  and  the  other  men  with 
the  exception  of  the  deceased  and  two  others,  re- 
turned to  their  quarters. 

Int.  6:  When  and  how  did  the  crew  leave  their 
place  of  work  on  tliis  day? 

A.  I  presume  on  the  truck  they  used  to  go  to  the 
job. 

Int.  7 :  Did  the  deceased  leave  with  them  on  this 
day?  A.     Apparently  not,  I  don't  know. 

Int.  8 :  If  the  answer  to  the  above  is  in  the  nega- 
tive, what  did  the  deceased  do  after  the  rest  of  the 
crew  left  the  place  where  they  were  working? 

A.     I  don't  know. 

Int.  9:  Did  the  deceased  return  from  the  place 
where  he  was  working  on  the  day  of  his  death  on  a 
truck  provided  for  this  purpose? 
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A.  According  to  reports,  he  didn't  return  on  the 
truck  provided. 

Int.  10:  If  the  answer  to  the  above  is  ''No," 
please  state  when  the  deceased  did  return  or  attempt 
to  return  from  the  vicinity  where  he  was  working. 

A.  According  to  our  job  report  he  left  for  camp 
about  10:30  p.m. 

Int.  11 :  If  he  returned  via  truck,  by  whom  and 
for  what  purpose  was  the  truck  on  which  he  was 
riding  being  operated  at  the  time  of  his  death? 

A.  The  truck  reportedly  was  operated  by  Otto 
Berg,  a  Company  employee,  sent  to  Big  Delta  during 
the  evening  on  Company  business. 

Int.  12 :  Was  it  being  operated  for  the  purjiose  of 
the  employer  or  for  the  purpose  of  the  persons  driv- 
ing or  in  charge  of  the  truck  ? 

A.     For  the  purpose  of  the  employer,  I  presume. 

Int.  13 :  State  if  you  know  whether  the  other  men 
in  the  truck  with  the  deceased  at  the  time  of  his 
death,  were  working  or  had  been  working  or  were 
on  the  business  of  C.  F.  Lytle  Company  and  Green 
Construction  Company. 

A.  According  to  our  job  reports,  Otto  Berg,  the 
driver  of  the  truck  was  the  only  man  on  Company 
business. 

Int.  14 :  State  if  you  know  what  the  deceased  had 
been  doing  immediately  prior  to  getting  on  the  truck 
from  which  he  met  his  death. 

A.  Witnesses  say  that  the  deceased  had  been 
drinking  just  prior  to  getting  on  the  truck. 
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Int.  15:  State,  if  you  know,  whether  or  not  the 
deceased  was  intoxicated  at  the  time  of  his  death  ? 

A.     I  don't  know. 

Int.  16:  State  if  you  know  if  C.  F.  Lytle  and 
Green  Construction  Company  j^rovided  transporta- 
tion for  their  workmen  at  their  place  of  work  at 
times  other  than  the  regular  shift. 

A.  Yes,  occasionally,  if  in  charge  of  a  responsible 
driver. 


CERTIFICATE 

State  of  Iowa, 
Polk  County — ss. 

I,  S.  S.  Wright,  a  Certified  Shorthand  Reporter 
in  and  for  the  State  of  Iowa,  and  a  Notary  Public 
in  and  for  Polk  County,  Iowa,  hereby  certify  that 
on  Saturday,  February  12,  1944,  at  1 :15  p.m.,  at  the 
office  of  A.  A.  Lyon,  at  307  Masonic  Temple  Build- 
ing, Des  Moines,  Polk  County,  Iowa,  I  took  in  short- 
hand the  answers  to  the  interrogatories  and  cross- 
interrogatories  hereto  attached,  and  I  further  certify 
that  I  have  transcribed  said  answers  into  longhand 
as  above  set  out,  and  hereby  certify  that  the  fore- 
going transcript  is  a  full,  true  and  complete  tran- 
script of  said  interrogatories  and  answers  as  the 
same  were  taken  by  me  in  shorthand,  and  that  the 
said  transcript  above  set  out  contains  all  the  pro- 
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ceedings  bad  at  said  time  and  place.    Witness  my 
hand  this  19th  day  of  February,  1944. 

(Seal)  S.  S.  WRIGHT, 

Notary  Public  in  and  for  Polk  County,  Iowa. 

[Printer's  Note:  Attached  hereto  are  the  in- 
terrogatories and  cross-interrogatories  which 
are  duplicated  in  the  foregoing  deposition.] 


Before  the  United  States  Employees'  Compensation 

Commission 

In  the  Matter  of  the  Claim  for  Compensation  in  the 
death  of  William  Earnest  Nutt. 

INTERROGATORIES  PROPOUNDED  TO  AND 
ANSWERS  OF  WILLIAM  H.  GREEN 

Deposition  of  William  H.  Green,  Sioux  City, 
Iowa,  taken  at  Sioux  City,  Woodbury  County,  Iowa, 
on  Wednesday,  March  1,  1944,  in  answer  to  written 
interrogatories,  before  Jarvis  Camj^bell,  Notary 
Public  in  and  for  Woodbury  County,  Iowa,  and  also 
a  Certified  Shorthand  Reporter,  301  Court  House, 
Sioux  City,  Iowa. 

William  H.  Green,  of  Sioux  City,  Iowa,  being  first 
duly  sworn,  testified  as  follows  in  answer  to  the 
written  interrogatories  propounded  to  him  as  here- 
inafter set  out,  at  Sioux  City,  Iowa,  on  Wednesday, 
March  1,  1944; 
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Direct  Interrogatories 

Int.  1:  What  is  your  name  and  address  and  of- 
ficial position  with  your  employer,  on  June  26,  1942 
and  the  period  thereabouts? 

A.  My  name  is  William  H.  Green  and  I  live  at 
1010  Twenty-eighth  Street,  Sioux  City,  Iowa.  I  was 
foreman  for  C.  F.  Lytle  Company  and  Green  Con- 
struction Company,  and  had  charge  of  electrical 
wiring. 

Int.  2:  What  is  the  name  and  address  of  your 
employer  who  employed  you  in  June,  1942  ? 

A.  C.  F.  Lytle  Comj^any  and  Green  Construction 
Company,  Des  Moines,  Iowa. 

Int.  3:  Were  you  personally  acquainted  with 
William  Earnest  Nutt  who  died  on  or  about  June 
26,  1942? 

A.  No,  I  was  not  personally  acquainted  mth  him. 
I  knew  who  he  was  and  knew  he  w^as  working  on 
this  job. 

Int.  4:  Who  was  William  Earnest  Nutt's  em- 
ployers in  June,  1942  at  the  time  of  his  death,  and 
what  were  his  wages? 

A.  He  was  employed  on  the  Big  Delta  air  base 
job  by  C.  F.  Lytle  Company  and  Green  Construc- 
tion Company,  I  do  not  know  what  his  wages  were. 

Int.  5:  How  long  had  he  been  in  the  employ  of 
his  employer  prior  to  the  time  of  his  death? 

A.     I  don't  know. 

Int.  6:  State  what  work  he  was  doing  on  the 
afternoon  and  evening  of  June  26th,  1942? 

A.    Well,  that  afternoon  we  were  loading  ma- 
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ferial  on  a  small  boat  to  be  shipped  up  the  river  and 

he  was  a  member  of  the  crew  engaged  in  this  work. 

Int.  7:  What  time  of  day  did  he  comi3lete  his 
work '? 

A.  I  would  say  it  was  late  in  the  afternoon.  I 
cannot  give  a  more  definite  time  as  I  cannot  re- 
member. 

Inf.  8:  When  he  was  working  where  was  he 
working,  and  was  he  working  on  a  boat? 

A.  He  was  working  at  loading  material  on  a  boat. 
The  place  where  he  was  working  would  be  at  the 
Big  Delta  River  bank. 

Int.  9:  If  he  was  working  on  a  boat,  what  was 
he  doing? 

A.  Well,  he  was  loading  material  on  the  boat 
along  with  the  other  men. 

Int.  10:  Who  was  the  foreman  over  William 
Earnest  Nutt  at  that  time?  Please  give  his  name 
and  address  and  present  location. 

A.  I  was  the  foreman  over  him  on  that  particular 
day.  My  present  address  is  1010  Twenty-eighth 
Street,  Sioux  City,  Iowa,  and  I  am  presently  located 
and  working  in  Sioux  City,  Iowa. 

Int.  11 :  Where  was  William  Earnest  Nutt  stay- 
ing in  June,  1942,  that  is,  where  did  he  eat  and 
sleep  ? 

A.  Well,  Lytle  and  Green  had  barracks  at  this 
Big  Delta  air  base  and  he  was  eating  and  sleeping 
there. 

Inf.  12:  Did  his  employer  maintain  the  place 
where  he  ate  and  slept;  and  if  so,  how  far  was  it 
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from  the  place  where  he  was  working  on  the  after- 
noon of  June  26,  1942? 

A.  His  em2)loyer  did  maintain  the  i:>lace  where 
he  ate  and  slept.  This  was  about  10  miles  from  the 
place  where  he  was  working  on  the  afternoon  of 
June  26,  1942;  however,  I  am  not  certain  as  to  the 
exact  distance. 

Int.  13 :  What  provisions  for  transportation  did 
his  employer  provide  for  transporting  William 
Earnest  Nutt  and  the  other  workers  from  the  place 
where  they  ate  and  slept  to  the  place  where  they 
worked  ? 

A.  The  company  had  trucks  that  were  used  to 
carry  material  on  the  construction  job  and  the  work- 
ers would  ride  to  and  from  work  on  these  trucks. 

Int.  14:  State  generally  whether  his  employer 
did  provide  a  place  for  William  Earnest  Nutt  to 
w^ork  and  a  place  for  him  to  stay  and  a  place  for 
him  to  eat,  and  transportation  back  and  forth  be- 
tween these  different  places;  and  if  so,  where  these 
different  places  were  all  in  June,  1942  % 

A.  The  company  did  provide  a  place  for  him  to 
work  and  a  place  for  him  to  stay  and  for  him  to  eat 
and  provided  transportation  on  their  trucks  back 
and  forth  between  the  different  places  where  the 
men  would  be  working.  In  June  1942  we  were  work- 
ing at  the  Big  Delta  air  base  and  he  was  staying  at 
Big  Delta  air  base ;  we  had  barracks  right  there  and 
a  cook  and  mess  hall. 

Int.  15:  AVas  the  place  where  William  Earnest 
Nutt  stayed  in  June,  1942  a  regular  camp  or  bar- 
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racks  maintained  by  his  employer  for  the  use  of 

his  employer's  employees? 

A.  Yes,  that  is  right,  it  was  a  regular  place  for 
the  use  of  the  employees. 

Int.  16:  How  far  from  the  place  where  William 
Earnest  Nutt  was  working  on  the  day  he  was  killed 
was  the  place  he  slept? 

A.  I  would  say  it  was  about  10  miles  but  I  don't 
know  exactly. 

Int.  17:  Was  there  other  transportation  avail- 
able to  William  Earnest  Nutt  to  take  him  from  his 
place  of  work  to  the  place  where  the  company 
maintained  a  camp  for  him  to  stay?  This  question 
relates  to  or  about  the  time  of  William  Earnest 
Nutt's  death  in  June,  1942. 

A.  There  was  no  other  transportation  that  I 
know  of  except  the  trucks  going  up  and  down  the 
highway. 

Int.  18:  If  other  transportation  was  available, 
what  was  this  transportation  and  how  was  it  avail- 
able? 

A.  The  transportation  available  would  be  the 
Lytle  and  Green  trucks  going  up  and  down  the  high- 
way, they  were  hauling  these  supplies  up  and  down 
the  highway.  You  see,  their  trucks  were  going  up 
and  down  the  highway  all  the  time,  day  and  night, 
back  and  forth  from  clear  down  from  Veldeze  to 
Fairbanks. 

Int.  19:  Did  you  as  an  employee  of  your  em- 
ployer, who  was  likewise  William  Earnest  Nutt's 
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employer,  have  any  charge  over  him  on  the  day  he 

was  killed  in  June,  1942? 

A.  He  was  working  on  the  crew  that  afternoon 
that  I  was  in  charge  of  as  foreman. 

Int.  20:  \Yere  you  the  foreman  over  him  at  the 
time  he  was  working  in  the  afternoon  of  June  26, 
1942  ?  A.     Yes. 

Int.  21:  AATiat,  if  anything,  did  you  tell  him  on 
the  afternoon  or  evening  of  his  death  in  reference 
to  riding  back  to  the  Company's  camp  in  a  Com- 
pany truck? 

A.  I  did  not  tell  him  an}i:hing  in  reference  to 
riding  back  to  the  company's  camp  in  a  company 
truck. 

Int.  22 :  State  if  you  know  who  the  owner  of  the 
truck  was  in  which  truck  William  Earnest  Nutt 
was  riding  at  the  time  of  his  death. 

A.     I  do  not  know. 

Int.  23:  State  if  you  know  who  was  the  em- 
ployer of  the  other  men  who  were  riding  in  the 
truck  at  the  time  William  Earnest  Nutt  was  killed. 

A.  I  do  not  know.  I  don't  know  anything  about 
who  was  riding  in  the  rtuck  at  the  time  he  was  killed. 

Int.  24:  When  did  you  first  learn  of  the  death 
of  William  Earnest  Nutt? 

A.  Well,  I  heard  about  that  later  on  that  same 
evening  after  supper. 

Int.  25:  Was  William  Earnest  Nutt's  death  gen- 
erally known  among  the  employees  of  his  employer 
within  the  next  day  or  so  after  his  death? 

A.    Yes,  they  all  knew  about  it  the  next  day. 
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Int.  26:  When  and  how  did  you  communicate 
the  news  of  William  Earnest  Nutt's  death  to  your 
superiors  ? 

A.  I  did  not  communicate  the  news  of  his  death 
to  my  superiors. 

Int.  27:     Did  you  attend  the  coroner's  inquest  on 
the  death  of  William  Earnest  Nutt  before  Honor- 
able William  N.  Growden  on  June  29,  1942? 
A.     No,  I  did  not. 

Int.  28:  State  if  you  know  who  the  insurance 
carrier  for  William  Earnest  Nutt's  employer  was 
carrying  insurance  against  liability  under  the  pro- 
visions of  the  Longshoremen's  and  Harbor  Work- 
ers'  Compensation  Act.  State  whether  this  insur- 
ance carrier  was  United  States  Fidelity  and  Guar- 
anty Company. 

A.  I  don't  know  a  thing  about  who  their  insur- 
ance was  wdth. 

Int.  29:  State  generally  what  if  anything  you 
know  about  the  death  of  William  Earnest  Nutt,  his 
employment  at  or  shortly  prior  to  his  death  includ- 
ing the  afternoon  before  his  death,  and  anything 
further  which  you  deem  of  importance  in  reference 
to  his  employment  or  death  which  has  not  been 
asked  you  in  prior  interrogatories. 

A.  I  don't  know  an.ything  about  the  death  of 
Nutt.  I  don't  know  anything  about  his  work  except 
that  on  this  particular  day  he  was  one  of  the  men 
sent  up  there  to  load  this  boat  and  I  was  in  charge 
of  the  crew.  There  is  nothing  further  that  I  have 
to  add. 
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Cross-Interrogatories 

Int.  1:  State  in  detail  what  the  duties  of  the 
deceased,  William  Earnest  Nutt,  were  as  an  em- 
ployee of  C.  F.  Lytle  Company  and  Green  Con- 
struction Company. 

A.  I  don't  know  what  his  duties  were  except  that 
on  this  particular  day  he  was  working  on  the  crew 
that  I  was  in  charge  of ;  he  was  not  regularly  work- 
ing under  me  and  I  don't  know  what  his  duties  were ; 
he  was  just  assigned  to  the  crew  on  this  day  to  load 
this  boat  with  material;  we  were  loading  electrical 
material  and  he  was  sent  up  to  help  load  the  boat; 
the  company  ordered  me  to  see  that  this  electrical 
material  got  on  its  way  and  sent  this  crew  to  do  the 
loading. 

Int.  2 :  What  were  his  working  hours  and  where 
was  he  assigned  to  work  on  the  day  on  which  he 
met  his  death? 

A.  I  don't  know  what  his  working  hours  were. 
He  was  assigned  up  to  this  Big  Delta  River  bank  to 
load  this  boat. 

Int.  3 :  When  had  he  completed  his  work  on  the 
day  of  his  death? 

A.  Well,  it  was  late  that  afternoon  when  he  com- 
pleted his  work ;  I  do  not  know  the  exact  time. 

Int.  4 :  At  what  time  did  the  crew  with  which  he 
was  working  on  the  day  of  his  death  ordinarily 
complete  their  work  and  return  to  their  quarters? 

A.  On  this  particular  day  this  crew  of  men  had 
been  assigned  to  load  the  boat  and  finish  the  job, 
which  was  completed  late  that  afternoon.    This  was 
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not  a  crew  that  I  regularly  had  charge  of  and  I  do 
not  know  their  hours,  except  that  we  were  to  finish 
loading  this  boat  before  quitting  for  the  day. 

Int.  5 :  State,  if  you  know,  on  what  time  the  crew 
completed  their  work  at  the  place  they  were  assigned 
on  the  day  of  the  death  of  William  Earnest  Nutt. 

A.  We  finished  late  that  afternoon  but  I  do  not 
remember  the  exact  time  we  tinished. 

Int.  6:  When  and  how  did  the  crew  leave  their 
place  of  work  on  this  day? 

A.  The  crew  left  in  the  company  trucks  after 
finishing  the  work,  but  I  cannot  remember  what  time 
it  was  except  that  it  was  late  in  the  afternoon. 

Int.  7 :  Did  the  deceased  leave  with  them  on  this 
day? 

A.  He  did  not  leave  on  the  truck  that  I  was  riding 
on  and  I  do  not  personally  know  how  he  went  back 
to  camp. 

Int.  8 :  If  the  answer  to  the  above  is  in  the  nega- 
tive, what  did  the  deceased  do  after  the  rest  of  the 
crew  left  the  place  where  they  were  working? 

A.     I  do  not  know. 

Int.  9:  Did  the  deceased  return  from  the  place 
where  he  was  working  on  the  day  of  his  death  on 
a  truck  pro"\dded  for  this  purpose? 

A.     I  do  not  know. 

Int.  10:  If  the  answer  to  the  above  is  ''no", 
please  state  when  the  deceased  did  return  or  attempt 
to  return  from  the  vicinity  where  he  was  working. 

A.     I  do  not  know. 

Int.  11 :    If  he  returned  via  truck,  by  whom  and 
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for  what  purpose  w/is  the  truck  on  which  he  was 

riding  being  operated  at  the  time  of  his  death? 

A.     I  do  not  know,  I  can't  answer  this  question. 

Int.  12 :  Was  it  being  operated  for  the  purpose 
of  the  employer  or  for  the  purpose  of  the  persons 
driving  or  in  charge  of  the  truck  ? 

A.     I  do  not  know. 

Int.  13:  State,  if  you  know,  whether  the  other 
men  in  the  truck  with  the  deceased  at  the  time  of 
his  death,  were  working  or  had  been  working  or  were 
on  the  business  of  C.  F.  Lytle  Company  and  Green 
Construction  Company.  A.     I  do  not  know. 

Int.  14:  State,  if  you  know,  what  the  deceased 
had  been  doing  immediately  prior  to  getting  on  the 
truck  from  which  he  met  his  death. 

A.     I  do  not  know. 

Int.  15:  State,  if  you  know^,  whether  or  not  the 
deceased  was  intoxicated  at  the  time  of  his  death. 

A.     I  do  not  know. 

Int.  16:  State,  if  you  know,  if  C.  F.  Lytle  and 
Green  Construction  Company  provided  transporta- 
tion for  their  workmen  at  their  place  of  work  at 
times  other  than  the  regular  shift. 

A.     They  provided  transportation  at  all  times  in 
the  company  trucks ;  the  men  would  ride  in  the  com- 
pany trucks  back  and  forth  at  all  times. 
WILLIAM  H.  GREEN 

Subscribed  in  my  presence  and  sworn  to  before 
me  this  7th  day  of  March,  1944. 

(Seal)  JARVIS  CAMPBELL, 

Notary  Public  in  and  for  Woodbury  County,  Iowa. 

My  commission  expires  July  4,  1945. 
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CERTIFICATE 
State  of  Iowa, 
Woodbury  County — ss. 

I,  Jarvis  Campbell,  Notary  Public  in  and  for 
Woodbury  County,  Iowa,  and  also  a  Certified  Short- 
hand Reporter  in  and  for  the  State  of  Iowa,  hereby 
certify  that  on  Wednesday,  March  1,  1944,  at  Sioux 
City,  Woodbury  County,  Iowa,  William  H.  Green, 
of  Sioux  City,  Iowa,  appeared  before  me  for  the 
purpose  of  answering  the  above  and  foregoing  writ- 
ten interrogatories;  that  before  giving  his  answers 
as  above  set  forth  he  was  by  me  first  duly  sworn  to 
tell  the  truth,  the  whole  truth  and  nothing  but  the 
truth;  that  said  w^ritten  interrogatories  were  pro- 
pounded to  the  said  William  H.  Green  by  me  and 
that  I  took  down  in  shorthand  his  answers  thereto ; 
that  I  have  transcribed  said  answ^ers  into  typewrit- 
ing as  above  set  out,  and  that  the  above  and  fore- 
going answers  as  herein  set  out  are  the  answers 
given  by  the  said  William  H.  Green  at  the  said  time ; 
that  on  March  7,  1944,  the  said  AVilliam  H.  Green, 
after  reading  the  said  written  interrogatories  and 
his  answers  given  thereto,  subscribed  his  name  at 
the  end  thereof  as  set  out  and  shown  on  page  11 
hereof. 

Witness  my  hand  this  7th  day  of  March,  1944. 

(Seal)  JARVIS  CAMPBELL, 

Notary  Public  in  and  for  Woodbury  County,  Iowa. 

My  commission  expires  July  4,  1945. 
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Before  the  United  States  Employee's  Compensation 

Commission 

In  the  Matter  of  the  Claim  for  Compensation  in 
the  Death  -> '  William  Earnest  Niitt. 

INTERROGATORIES  AND  ANSWERS  OF 
RALPH  CxREEN 

Deposition  of  Mr.  Rali)h  Green,  taken  at  his  of- 
fice at  317  Masonic  Temple  Building,  Des  Moines, 
Polk  Comity,  Iowa,  at  10  a.  m.  on  Saturday,  Feb- 
ruary 12,  1944. 

Taken  by  S.  S.  Wright,  Certified  Shoi-thand  Re- 
porter and  Notary  Publi^,  417  Court  House,  Des 
Moines,  Iowa. 

Int.  1.  What  is  your  name  and  address  and  offi- 
cial position  with  your  emf)loyer,  on  June  26,  1942 
and  the  period  thereabouts'? 

A.  Ralph  Green.  I  own  the  Green  Construc- 
tion Company  and  act  as  attorney  in  fact  for  the 
C.  F.  Lytle  Company,  acting  as  general  manager 
for  the  co-partnership. 

Int.  2.  A\^at  is  the  name  and  address  of  your 
employer  who  employed  you  in  June,  1942? 

A.     Well,  I  am  self-employed. 

Int.  3.  Were  you  personally  acquainted  with 
William  Earnest  Nutt  who  died  on  or  about  Jmie 
26,  1942  ?  A.     No,  I  was  not. 

Int.  4.  Who  was  William  Earnest  Nutt's  em- 
ployer in  June,  1942,  at  the  time  of  his  death  and 
what  were  his  wages? 

A.     Well,  it  would  be  C.  F.  Lytle  Company  and 
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Grene  Construction  Company  were  the  emi^loyers. 
I  cannot  tell  you  what  his  wage  was.  I  really  don't 
know.  Whatever  his  wage  classification  was  is  what 
it  would  be.  I  think  Mr.  Lyons  can  give  you  that 
information,  I  am  quite  sure. 

Int.  5.  How  long  had  he  been  in  the  emj^loy 
of  his  employer  prior  to  the  time  of  his  death? 

A.     I  cannot  answer  that. 

Int.  6.  State  what  work  he  was  doing  on  the 
afternoon  and  evening  of  June  26,  1942? 

A.     I  cannot  tell  you  that. 

Int.  7.  What  time  of  day  did  he  complete  his 
work  ? 

A.  That  is  beyond  me  too,  I  do  not  know  the 
circumstances  regarding  it  at  all. 

Int.  8.  When  he  was  working  where  was  he 
working,  and  was  he  working  on  a  boat  ? 

A.  Well,  I  don't  know,  he  was  working  on  a 
job  at  Big  Delta  which  was  the  airport  in  Alaska. 
I  don't  know  what  his  particular  duties  might  have 
been  at  that  time. 

Int.  9.  If  he  was  working  on  a  boat,  what  was 
he  doing?  A.     I  wouldn't  know. 

Int.  10.  AVho  was  the  foreman  over  William 
Earnest  Nutt  at  that  time?  Please  give  his  name 
and  address  and  present  location. 

A.  Al  Lyons  was  the  general  sui>erintendent.  I 
don't  know  who  his  particular  foreman  might  have 
been. 

Int.  11.     Where  was  William  Earnest  Nutt  stay- 
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ing  in  June,  1942  that  is,  where  did  ho  eat  and 

sleep  ? 

A.  Well,  I  assume  that  he  stayed  with  the  rest 
of  the  men  at  the  camp  at  the  job. 

Int.  12.  Did  his  employer  maintain  the  place 
where  he  ate  and  slept,  and  if  so,  how  far  was  it 
from  the  place  where  he  was  working  on  the  after- 
noon of  June  26,  1942? 

A.  Well,  we  maintain  the  place  that  they  do  eat 
and  sleep,  but  I  don't  know  where  he  might  have 
been  working  on  that  particular  day.  The  living 
and  eating  quarters  was  at  the  side  of  the  work  on 
the  main  job.  He  might  have  been  on  some  special 
assignment,  I  don't  know  about  that. 

Int.  13.  What  provisions  for  transportation  did 
his  employer  provide  for  transporting  William 
Earnest  Nutt  and  the  other  workers  from  the  place 
where  they  ate  and  slept  to  the  place  where  they 
worked  ? 

A.  I  cannot  tell  you  that,  I  don't  know  what 
arrangements  they  had. 

Int.  14.  State  generally  whether  his  employed 
did  provide  a  place  for  William  Earnest  Nutt  to 
work  and  a  place  for  him  to  stay  and  a  place  for 
him  to  eat,  and  transportation  back  and  forth  be- 
tween these  different  places ;  and  if  so,  where  these 
different  places  were  all  in  June,  1942  ? 

A.  Generally  speaking,  his  work  was  at  the  lo- 
cation of  the  camp,  and  there  was  transportation 
necessary   other   than  the   ability   to   walk   to   the 
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work.  I  don't  know  what  this  particular  case  might 

have  been. 

Int.  15.  Was  the  place  where  William  Earnest 
Nutt  stayed  in  June,  1942,  a  regular  camp  or  bar- 
racks maintained  by  his  employer  for  the  use  of  his 
employer's  employees'?  A.     That  is  right. 

Int.  16.  How  far  from  the  place  where  William 
Earnest  Nutt  was  working  on  the  day  he  was  killed 
was  the  place  where  he  slept? 

A.  I  could  not  tell  you  that,  I  don't  know  what 
his  particular  duties  were  on  that  particular  day. 

Int.  17.  Was  there  other  transportation  avail- 
able to  William  Earnest  Nutt  to  take  him  from 
his  place  of  work  to  the  place  wiiere  the  company 
maintained  a  camp  for  him  to  stay?  This  question 
relates  to  or  about  the  time  of  William  Earnest 
Nutt's  death  in  June,  1942. 

A.     I  cannot  answer  that. 

Int.  18.  If  other  transportation  was  available, 
what  was  this  transportation,  and  how  was  it  avail- 
able? A.     I  cannot  answ^er  that. 

Int.  19.  Did  you,  as  an  employee  of  your  em- 
ployer, who  was  likewise  William  Earnest  Nutt's 
employer,  have  any  charge  over  him  on  the  day  he 
was  killed  in  June,  1942? 

A.  I  don't  know  what  the  arrangements  might 
have  been  on  that  particular  day. 

Int.  20.  Were  you  the  foreman  over  him  at  the 
time  he  was  working  in  the  afternon  of  June  26, 
1942?  A.     No. 

Int.   21.     Wliat,  if  an}i:hing,   did  you  tell   him 
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on  the  afternoon  or  evening  of  his  death  in  refer- 
ence to  riding  back  to  the  company's  camp  in  a 
company  truck? 

A.  I  told  him  nothing,  I  was  not  at  the  job  site 
at  all. 

Int.  22.  State  if  you  know  who  the  owner  of 
the  truck  was  in  which  truck  William  Earnest  Nutt 
was  riding  at  the  time  of  his  death. 

A.  I  understood  it  was  our  truck,  but  I  am  not 
positive  about  that  even. 

Int.  23.  State  if  you  know  who  was  the  employer 
of  the  other  men  who  were  riding  in  the  truck 
at  the  time  William  Earnest  Nutt  was  killed? 

A.     I  don't  know  who  the  other  men  were. 

Int.  24.  When  did  you  first  learn  of  the  death 
of  William  Earnest  Nutt? 

A.  I  cannot  answer  on  that  positively,  and  I 
am  not  sure  what  date  they  informed  me  of. 

Int.  25.  Was  William  Earnest  Nutt's  death  gen- 
erally known  among  the  employees  of  his  employer 
within  the  next  day  or  so  after  his  death? 

A.     I  think  it  was  known  immediately. 

Int.  26.  A¥hen  and  how  did  you  commimicate 
the  news  of  William  Earnest  Nutt's  death  to  your 
superiors  ? 

A.  Well,  I  have  no  superiors.  I  think  Mr.  Lyons 
informed  me  of  his  death. 

Int.  27.  Did  you  attend  the  coroner's  inquest 
on  the  death  of  William  Earnest  Nutt  before  Hon- 
orable William  N.  Growden  on  June  27,  1942? 

A.     No. 
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Int.  28.  State,  if  you  know,  who  the  insurance 
carrier  for  William  Earnest  Nutt's  employer  was 
carrying  insurance  against  liability  under  the  pro- 
visions of  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act.  State  whether  this  insur- 
ance carried  was  United  States  Fidelity  and  Guar- 
anty Company. 

A.  Yes,  I  am  sure  it  was  the  United  States  Fi- 
delity and  Guaranty  Company. 

Int.  29.  State  generally  what,  if  anything,  you 
know  about  the  death  of  William  Earnest  Nutt,  his 
employment  at  or  shortly  prior  to  his  death  includ- 
ing the  afternoon  before  his  death,  and  ami:hing 
further  which  you  deem  of  importance  in  reference 
to  his  employment  or  death  which  has  not  been 
asked  you  in  prior  interrogatories? 

A.  I  do  not  know  that  I  can  add  anything  to 
that,  I  am  not  familiar  enough  with  the  case  to 
know  the  particulars. 

Cross-Interrogatories 

Int.  1.  State  in  detail  what  the  duties  of  the 
deceased,  William  Earnest  Nutt  were  as  an  em- 
ployee of  the  C.  F.  Lytle  Company  and  Green  Con- 
struction Company. 

A.  I  was  not  present  on  this  job  at  the  time  of 
this  man's  death  and  I  am  not  familiar  enough 
with  it  to  know  the  details. 

Int.  2.     What  were  his  working  hours  and  where 
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was  he  assigned  to  work  on  the  day  on  which  he  met 

his  death?  A.     I  don't  know. 

Int.  3.  When  had  he  completed  his  work  on  the 
day  of  his  death? 

A.     I  cannot  answer  that. 

Int.  4.  At  what  time  did  the  crew  with  which 
he  was  working  on  the  day  of  his  death  ordinarily 
complete  their  work  and  return  to  their  quarters? 

A.     I  cannot  answer  that. 

Int.  5.  State,  if  you  know,  on  what  time  the 
crew  completed  their  work  at  the  place  they  were 
assigned  on  the  day  of  the  death  of  William  Earn- 
est Nutt? 

A.     I  don't  know  that. 

Int.  6.  When  and  how  did  the  crew  leave  their 
place  of  work  on  this  day? 

A.     I  cannot  answer  that. 

Int.  7.  Did  the  deceased  leave  with  them  on 
this  day?  A.     I  don't  know. 

Int.  8.  If  the  answer  to  the  above  is  in  the  nega- 
tive, what  did  the  deceased  do  after  the  rest  of 
the  crew  left  the  place  where  they  were  working? 

A.     I  don't  know. 

Int.  9.  Did  the  deceased  return  from  the  place 
where  he  was  working  on  the  day  of  his  death  on 
a  truck  provided  for  this  purpose? 

A.     I  don't  know. 

Int.  10.  If  the  answer  to  the  above  is  ''No," 
please  state  when  the  deceased  did  return  or  at- 
tempt to  return  from  the  vicinity  where  he  was 
working?  A.     I  don't  know  that. 


82"  C.F.  Lytle  Co.,  et  al.,  vs. 

(Deposition  of  Ralph  Green.) 

Int.  11.  If  he  returned  via  truck,  by  whom  and 
for  what  purpose  was  the  truck  on  which  he  was 
riding  being  operated  at  the  time  of  his  death? 

A.     I  don't  know  that. 

Int.    12.     Was   it  being   operated   for   the   pur- 
pose of  the  employer  or  for  the  purpose  of  the  per- 
sons driving  or  in  charge  of  the  truck? 
■  'A.  •    I '  cannot  answer  that. 

Int.  13.  State,  if  jow  know,  whether  the  other 
lilfen  iil'  the  truck  with  the  deceased  at  the  time  of 
Ms  death,  were  working  or  had  been  working  or 
were  on  the  business  of  C.  F.  Lytle  Company  and 
Green  Construction  Company. 

A.     I  don't  know  that. 

Int.  14.  State,  if  you  know,  what  the  deceased 
had  been  doing  immediately  prior  to  getting  on 
the  truck  from  which  he  met  his  death? 

A.     I  don't  know  that. 

Int.  15.  Stat-e,  if  you  know,  whether  or  not  the 
deceased  was  intoxicated  at  the  time  of  his  death  ? 

A.     I  don't  know  that. 

Int.  16.  State,  if  you  know,  if  C.  F.  Lytle  and 
Green  Construction  Company  provided  transporta- 
tion for  their  workmen  at  their  place  of  work  at 
times  other  than  the  regular  shift? 

A.  I  don't  know  what  the  particular  arrange- 
ments were  on  this  job. 
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CERTIFICATE 

State  of  Iowa, 
Polk  County — ss. 

I,  S.  S.  Wright,  a  Certified  Shorthand  Reporter 
in  and  for  the  State  of  Iowa,  and  a  Notary  Public 
in  and  for  Polk  County,  Iowa,  hereby  certify  that 
on  Saturday,  February  12,  1944,  at  10  a.  m.  at  the 
office  of  Ralph  Green,  at  317  Masonic  Temple  Build- 
ing, Des  Moines,  Polk  County,  Iowa,  I  took  in  short- 
hand the  answers  to  the  interrogatories  and  cross- 
interrogatories  hereto  attached,  and  I  further  cer- 
tify that  I  have  transcribed  said  answers  into  long- 
hand as  above  set  out,  and  hereby  certify  that  the 
foregoing  transcript  is  a  full,  true  and  complete 
transcript  of  said  interrogatories  and  answers  as 
the  same  were  taken  by  me  in  shorthand,  and  that 
the  said  transcript  above  set  out  contains  all  the 
proceedings  had  at  said  time  and  place.  Witness 
my  hand  this  19th  day  of  February,  1944. 

[Seal]  S.  S.  WRIGHT, 

Notary  Public  in  and  for  Polk  County,  Iowa. 


Before  the  United  States  Employees'  Compensation 

Commission 

In  the  Matter  of  the  Claim  for  Compensation  in 
the  Death  of  AYilliam  Earnest  Nutt. 

INTERROGATORIES   TO  BE  PROPOUNDED 
TO  ROBERT  L.  NINE 

Mr.  Robert  L.  Nine,  being  called  as  a  witness  on 
behalf  of  the  heirs  of  William  Earnest  Nutt,  de- 
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ceased,  and  Clark  Niitt,  and  after  being  first  duly 
sworn  before  the  officer  hereinafter  named  and  de- 
scribed as  authorized  by  law  to  administer  oath, 
makes  the  following  answers  to  the  interrogatories 
and  cross-interrogatories  hereinafter  set  out. 

Int.  1.  What  is  your  name,  age  and  present  ad- 
dress and  residence? 

A.  Robert  L.  Nine,  32  years.  Box  1130,  Fair- 
banks, Alaska,  residing  at  Big  Delta,  Alaska. 

Int.  2.  Who  is  your  president  employer  and  who 
employed  you  in  June,  1942*? 

A.  Lytle  &  Green  Construction  Co.  now  and  in 
June,  1942. 

Int.  3.  Were  you  personally  acquainted  with 
William  Earnest  Nutt  who  died  on  or  about  June 
26,  1942!  A.    Yes. 

Int.  4.  How  long  had  you  known  William  Earn- 
est Nutt,  and  were  you  in  any  way  related  to  him 
or  his  family? 

A.  About  15  years.  I  was  not  related  to  him 
or  his  family. 

Int.  5.  State,  if  you  know,  who  employed  Wil- 
liam Earnest  Nutt  in  June,  1942  and  who  his  em- 
ployers were  on  June  25th  and  26th,  1942. 

A.  Lytle  &  Green  Construction  Co. — to  both 
parts  of  question. 

Int.  6.  Were  you  working  with  William  Earn- 
est Nutt  on  the  afternoon  of  June  26,  1942  or  on 
the  date  he  was  killed.  A.     Yes. 

Int.  7.     If  so,  was  he  employed  with  you  on  the 
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same  job  and  by  the  same  employer,  and  if  so,  who 

was  that  employer?  A.    Yes.  Same  employer. 

Int.  8.  What  job  were  you  working  on,  on  the 
afternoon  of  the  day  he  was  killed,  and  where  was 
this  W'Ork  being  carried  on  and  who  was  all  work- 
ing there  Avith  William  Earnest  Nutf? 

A.  We  were  loading  electrical  equipment  on  a 
barge  on  the  Tanana  River  at  Big  Delta.  Ray  John- 
son, and  Jack  Johnson,  and  Foreman  Bill  Green. 
There  were  three  others  but  I  do  not  remember  their 
names. 

Int.  9.  State,  if  you  know^,  who  the  foreman  over 
William  Earnest  Nutt  and  yourself  was  on  the 
afternoon  before  William  Earnest  Nutt  was  killed. 

A.     William  B.  Green. 

Int.  10.  What  work  was  your  employer  doing 
in  June,  1942,  that  you  and  William  Earnest  Nutt 
were  w^orking  on'? 

A.  Building  airport  at  Big  Delta,  Alaska;  we 
were  working  on  paving,  but  on  this  day,  loading 
electrical  equipment  on  barge. 

Int.  11.  Did  the  company  maintain  a  camp  for 
its  employees  including  William  Earnest  Nutt,  and 
if  so,  where  w^as  that  camp  in  reference  to  the  place 
where  you  were  working  on  the  afternoon  of  the  day 
William  Earnest  Nutt  was  killed? 

A.  Yes.  It  was  about  eleven  (11)  miles  from 
where  we  were  working  on  the  day  Wm.  E.  Nutt 
was  killed. 

Int.  12.     Did  the  company  maintain  this  camp 
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for  its  employees,  including  William  Earnest  Nutt? 

State  if  you  know.  A.     Yes. 

Int.  13.  Did  the  employees  sleep  there  and  did 
they  eat  there?  A.     Yes. 

Int.  14.  Did  the  company  furnish  transporta- 
tion from  the  camp  to  the  place  where  its  work  was 
being  done  by  you  and  William  Earnest  Nutt  and 
the  other  employees,  and  if  so,  what  type  of  trans- 
portation and  what  method  of  transportation  was 
furnished  by  company?  A.     Yes,  by  truck. 

Int.  15.  On  the  day  William  Earnest  Nutt  was 
killed,  did  you  go  to  the  place  of  work  where  he 
was  working  with  him,  and  if  so,  about  what  time 
of  day  did  you  go  and  what  method  of  transporta- 
tion did  you  use? 

A.  Yes,  I  went  with  him.  We  left  the  camp  at 
1:00  P.  M.  by  truck. 

Int.  16.  Did  one  of  your  employer's  trucks  trans- 
port you  from  the  camp  to  the  place  where  that 
work  was  done  that  William  Earnest  Nutt  and  you 
and  the  others  were  doing  on  the  afternoon  of  the 
day  he  was  killed?  A.    Yes. 

Int.  17.  What  kind  of  a  day  was  it  in  reference 
to  weather  and  what  kind  of  a  road  was  there  be- 
tween the  camp  and  the  place  where  you  and  Wil- 
liam Earnest  Nutt  and  the  others  were  working? 

A.     Rainy  day  nad  the  road  was  rough. 

Int.  18.  AYhat  were  you  and  William  Earnest 
Nutt  and  the  others  with  you  working  at  for  your 
employer  on  the  afternoon  of  the  day  William 
Earnest  Nutt  was  killed? 
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A.  We  were  loading  electrical  equipment  on  a 
barge. 

Int.  19.  How  long  did  you  and  William  Earn- 
est Nutt  work  that  afternoon  or  that  day*? 

A.  That  afternoon  we  worked  about  five  (5) 
hours. 

Int.  20.  What  did  you  and  William  Earnest 
Xutt  and  the  others  do  after  your  work  was  com- 
pleted, and  where  did  you  go'? 

A.  It  was  raining  and  we  got  wet  so  we  went 
to  Rika  Wallen's  roadhouse  to  dry  out. 

Int.  21.  If  you  went  to  Rika's  roadhouse,  where 
was  that  in  reference  to  the  place  where  you  and 
William  Earnest  Xutt  were  working,  and  did  Wil- 
liam Earnest  Xutt  also  go  to  the  same  place. 

A.  Rika's  roadhouse  was  about  500  feet  from 
where  we  were  working.    Mr.  Nutt  also  went  there. 

Int.  22.  About  what  time  of  day  did  you  go  to 
that  place?  A.     Ahowi  6:00  P.  M. 

Int.  23.  State,  if  you  know^,  whether  or  not  the 
foreman  over  William  Earnest  Nutt  and  yourself, 
Mr.  W.  B.  Green,  was  an  employee  of  the  same  em- 
ployer employing  you  and  William  Earnest  Nutt 
on  that  afternoon,  and  also  state,  if  you  know,  what 
the  name  of  that  employer  was. 

A.  Yes,  employer  of  all  was  Lytle  &  Green 
Const.  Co. 

Int.  24.  State,  if  you  know,  whether  William 
Earnest  Nutt  was  instructed  by  W.  B.  Green  as 
to  how  he  was  to  return  to  the  camp,  and  state 
whether  there  was  any  conversation  in  your  pres- 
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ence  in  reference  to  returning  to  the  camp  between 
W.  B.  Green  and  William  Earnest  Nntt  or  any 
others,  and  state  what  that  conversation  was. 

A.  Yes.  There  were  two  trucks  and  Mr.  Green 
told  the  ones  that  wanted  to  go  on  the  first  truck 
to  do  so,  or  take  the  second  truck  later.  I  did  not 
hear  any  direct  conversation  between  Mr.  Green 
&  Mr.  Nutt.  Mr.  Green  addressed  the  group  of  em- 
ployees as  a  whole  and  left  it  up  to  us  as  to  which 
truck  to  take  back  to  camp. 

Int.  25.  Did  you  remain  at  the  roadhouse,  or 
did  you  return  with  the  first  truck,  and  if  you  did 
return  with  the  first  truck,  about  what  time  did 
you  return  to  the  camp? 

A.  I  returned  with  first  truck.  Returned  to  camp 
about  7 :00  P.  M. 

Int.  26.  State  if  you  know,  whether  the  road- 
house  sold  hard  liquor,  and  state  what,  if  any- 
thing, you  know  about  what  beverages  were  avail- 
able to  people  in  the  roadhouse. 

A.  The  roadhouse  sold  no  hard  liquor,  but  beer 
was  available. 

Int.  27.  State,  if  you  know,  whether  William 
Earnest  Nutt  was  drinking  on  the  evening  of  the 
day  he  was  killed,  and  if  so,  state,  if  you  know% 
what  he  was  drinking. 

A.  To  my  knowledge  Mr.  Nutt  was  not  drinking, 
at  least  while  I  was  there. 

Int.  28.  State,  if  you  know,  whether  William 
Earnest  Nutt  was  riding  in  a  truck  belonging  to 
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your  employer  and  his  employer  at  the  time  he  was 

killed. 

A.  William  Earnest  Nutt  was  riding  in  a  truck 
belonging  to  my  employer  and  his  at  the  time  he 
was  killed. 

Int.  29.  State,  if  you  know,  who  was  riding  in 
the  same  truck  at  the  time  William  Earnest  Nutt 
was  killed. 

A.  Jack  Johnson,  Ray  Johnson,  Otto  Berg  and 
another  boy  by  the  name  of  Walter  something, 
do  not  recall  his  last  name. 

Int.  30.  State,  if  you  know,  where  William 
Earnest  Nutt  was  killed  and  state,  if  you  know, 
where  in  reference  to  the  camp  the  spot  was  that 
William  Earnest  Nutt  was  killed. 

A.  Yes,  I  know  Mr.  Nutt  was  killed  about  five 
miles  between  Big  Delta  and  the  camp  site. 

Int.  31.  Did  you  see  the  spot  where  William 
Earnest  Nutt  was  killed  shortly  after  he  was  killed, 
and  if  so,  how  soon  after  and  when? 

A.  I  saw  the  spot  about  five  hours  after  Mr. 
Nutt  was  killed. 

Int.  32.  Describe,  if  you  can,  the  truck  William 
Earnest  Nutt  was  ridnig  in  at  the  time  he  was 
killed. 

A.  It  was  1937  V8  with  a  yard  and  a  half  dump 
box  on  it. 

Int.  33.  Tell  who  the  owner  of  the  truck  was 
that  William  Earnest  Nutt  w^as  riding  in  at  the 
time  he  was  killed,  and  tell  who  the  employer  was 
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of  the  other  persons  riding  in  the  truck  with  Wil- 
liam Earnest  Nutt. 

A.  Lytle  &  Green  Const.  Co.  was  the  owner 
of  the  truck  and  also  the  employer  of  the  other 
persons  riding  in  the  truck  with  Wm.  E.  Nutt. 

Int.  34.  State,  if  you  know,  whether  the  spot 
where  William  Earnest  Nutt  was  killed  w^as  on  a 
straight-a-way  or  on  a  curve  or  near  a  curve,  and 
which  direction  from  the  curve  that  spot  was  in 
reference  to  the  curve,  and  approximately  how  far 
said  spot  was  from  the  roadhouse. 

A.  It  was  just  coming  out  of  a  curve  approxi- 
mately five  miles  from  the  roadhouse  and  500  feet 
from  the  curve  to  where  he  was  killed,  approxi- 
mately. 

Int.  35.  State,  if  you  can,  whether  the  road  at 
the  point  where  the  accident  occurred  was  rough 
or  smooth  or  rutty,  or  what  the  condition  of  the 
road  was,  and  whether  the  road  was  wet  or  dry 
at  the  time. 

A.  Road  was  wet  and  rutty  at  the  time  of  the 
accident. 

Int.  36.  Are  you  acquainted  with  the  family 
of  William  Earnest  Nutt,  and  if  so,  how  long  have 
you  been  acquainted  with  the  family  of  William 
Earnest  Nutt? 

A.    Yes,  about  15  years. 

Int.  37.  Are  you  acquainted  with  Phyliss  Elaine 
Nutt,  Kenneth  James  Nutt  and  Raymond  Albert 
Nutt,  and  state,  if  you  know,  whether  they  are  the 
minor  children  of  William  Earnest  Nutt? 
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A.  Yes,  they  are  the  minor  children  of  Wm. 
Earnest  Nutt  and  I  am  acquainted  with  them. 

Int.  38.  Stat-e,  if  you  know,  whether  the  approxi- 
mate ages  of  the  children  are  as  follows:  Phyliss 
Elaine  Nutt,  13;  Kenneth  James  Nutt,  15;  and 
Raymond  Albert  Nutt,  17.  A.     Yes. 

Int.  39.  Are  you  personally  acquainted  with 
Clark  Nutt.  A.     Yes. 

Int.  4:0.  What  is  his  name  and  address  and  his 
relationship  to  William  Earnest  Nutt? 

A.  His  name  is  Clark  Nutt,  Indianola,  Iowa, 
and  he  is  a  brother  of  William  Earnest  Nutt. 

Int.  41.  Have  you  examined  the  court  records 
in  Warren  County,  Iowa,  in  reference  to  the  ap- 
pointment of  Clark  Nutt  as  guardian  for  Phyliss 
Elaine  Nutt,  Kenneth  James  Nutt  and  Raymond 
Albert  Nutt,  and  if  so,  state  whether  or  not  those 
court  records  disclosed  that  he  has  been  appointed 
guardian  for  those  minor  children  of  William 
Earnest  Nutt? 

A.  Yes,  I  have  examined  the  court  records  in 
Warren  County,  Iowa,  and  Clark  Nutt  has  been 
appointed  guardian  of  the  above  named  minor  chil- 
dren of  Wm.  E.  Nutt. 

Int.  42.  Are  you  in  any  way  related  to  Clark 
Nutt  or  his  wife,  or  members  of  his  family? 

A.     No. 

Int.  43.     How^  long  have  you  known  Clark  Nutt  ? 

A.     About  15  years,  more  or  less. 

Int.  44.  After  the  death  of  William  Earnest 
Nutt,  did  you  do  anything  in  reference  to  arrang- 
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ing  for  the  transportation  of  his  body  back  to  In- 
dianola,  Iowa,  and  if  so,  with  whom  did  you  com- 
municate ? 

A.  Yes,  I  communicated  with  Clark  Nutt  and 
arranged  for  the  transportation  of  the  body  to  In- 
dianola,  Iowa. 

Int.  45.  State,  if  you  know,  whether  Clark  Nutt 
paid  any  or  all  of  the  transportation  and  embalm- 
ing expenses  and  funeral  expenses  of  William  Earn- 
est Nutt,  and  state  how  you  know  what  you  do 
know. 

A.  Clark  Nutt  paid  all  transportation,  embalm- 
ing and  funeral  expenses  of  William  Earnest  Nutt 
and  I  know  that  because  Clark  Nutt  wired  money 
covering  all  these  expenses  to  local  Tye  funeral 
Home  at  my  request. 

Int.  46.  State,  if  you  can,  the  approximate 
amount  paid  by  Clark  Nutt  for  transportation  of 
the  body  and  embalming  and  funeral  expenses  of 
William  Earnest  Nutt. 

A.     I  believe  it  was  approximately  $750.00. 

Int.  47.  State,  if  you  know,  whether  there  was 
a  coroner's  hearing  over  the  death  of  William  Earn- 
est Nutt,  and  if  so,  state  whether  any  of  your  em- 
ployers' employees  were  present  at  that  hearing. 

A.  Yes,  there  was  a  coroner's  hearing,  and  there 
were  several  of  my  employer's  employees  present 
at  that  hearing. 

Int.  48.  State  w^hen  and  where  that  hearing  oc- 
curred and  what  the  nature  of  the  hearing  was. 

A.     The  hearing  occurred  at  Fairbanks,  Alaska, 
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before  U.  S.  Commissioner  Wni.  N.  (Irowden,  about 

July  1st,  1942. 

Int.  49.  State  whether  or  not  the  fact  of  William 
Earnest  Nutt's  death  and  the  circumstances  there- 
of were  common  knowledge  among  the  employees 
of  your  employer  and  William  Earnest  Nutt's  em- 
ployer shortly  after  his  death. 

A.  Yes,  the  death  and  circumstances  were  com- 
mon knowledge  among  employees. 

Int.  50.  Name  some  of  the  employees,  if  you 
can,  of  your  employer  and  William  Earnest  Nutt's 
employer  whom  you  heard  discuss  this  matter  and 
about  the  date  that  you  heard  that  discussion. 

A.  Al  Lyons  and  Ralph  Green,  about  June  27th, 
1942. 

Int.  51.  Did  you  discuss  the  death  of  William 
Earnest  Nutt  with  any  of  the  employees  or  officers 
or  foreman  of  your  employer  and  William  Earnest 
Nutt's  employer  shortly  after  the  death  of  William 
Earnest  Nutt,  and  if  so,  that  with  whom  you  dis- 
cussed it  and  when  you  discussed  it. 

A.  Yes,  I  discussed  the  death  the  next  morning 
with  Ralph  Green  and  Al  Lyons. 

Int.  52.  If  you  did  discuss  it  with  any  of  the 
employees,  state  whether  any  of  them  told  you  that 
it  had  been  reported  to  your  employer  and  William 
Earnest  Nutt's  employer,  and  if  so,  when  and  where 
this  conversation  occurred. 

A.  Al  Lyons,  general  superintendent,  told  me 
that  the  death  had  been  reported.  Conversation  oc- 
curred in  the  office  at  camp,  June  27th,  1942. 
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Int.  53.  Are  you  in  any  manner  interested  finan- 
cially, or  otherwise  in  a  claim  in  connection  with 
the  clenth  of  William  Earnest  Nutt,  and  specifically 
in  coi.  lection  with  the  claim  filed  in  this  court  over 
the  death  of  William  Earnest  Nutf?  A.     No. 

Int.  54.  State,  if  you  know,  whether  there  was 
any  other  method  of  transportation  back  from  the 
place  of  work  to  the  camp  available  to  the  employees 
of  your  employer  and  William  Earnest  Nutt's  em- 
ployer on  the  date  that  AVilliam  Earnest  Nutt's 
death  occurred,  and  if  so,  state  what  that  trans- 
portation was. 

A.  No  other  transportation  to  the  camp  that  I 
know  of. 

Int.  55.  State,  if  you  know,  what  William  Earn- 
est Nutt  was  making  at  the  time,  or  about  the  time, 
he  was  killed.  In  your  answer  state  how  he  was 
]:>aid  and  whether  his  pay  that  you  are  testifying 
about  was  solely  pay  from  his  employer  and  what 
the  name  of  that  employer  was.  State  how  you  know 
what  his  pay  was  and  what  the  rate  of  pay  was. 

A.  Wm.  E.  Nutt  was  making  about  $100.00  per 
Aveek,  paid  by  check  by  Lytle  &  Green  Construc- 
tion Co.  Rate  of  pay  was  $1.00  per  hour. 

Int.  56.  State,  if  you  know,  who  the  insurance 
carrier  was  for  liability,  in  connection  with  this 
matter,  for  your  employer. 

A.  United  States  Fidelity  and  Guaranty  Com- 
pany, was  insurance  carrier  for  employer. 

Int.  57.  State  anything  further  which  you  know 
in  reference  to  the  circumstances  of  AVilliam  Earn- 
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est  Nntt's  employment  his  wages,  the  work  which 
he  was  doing-  on  the  date  he  was  killed,  the  em- 
ployment conditions,  the  place  where  the  camp  was 
located,  the  road,  and  any  other  matters  which  oc- 
cur to  you  that  are  pertinent  to  the  claim  before 
the  commissioner. 

K.  The  truck  on  which  Mr.  Nutt  was  riding  at 
the  time  of  the  accident  was  a  dump  truck  with 
the  sides  of  the  box  about  12  inches  high.  It  is  my 
opinion  that  as  the  truck  rounded  the  curve,  it  hit 
a  chuck  hole  and  Mr.  Nutt  was  knocked  to  the 
ground. 

Cross-Interrogatories 

Submitted  by  United  States  Fidelity  and  Guar- 
tnty  Co.  and  C.  E.  Lytle  Company  and  Green  Con- 
struction Co. 

Int.  1.  State  in  detail  what  the  duties  of  the  de- 
ceased, William  Earnest  Nutt  were  as  an  employee 
of  the  C.  F.  Lytle  Company  and  Green  Construc- 

Int.tion  Company. 

A.     Employed  as  a  laborer  for  the  Company 

Int.  2.  What  were  his  working  hours  and  where 
w^as  he  assigned  to  work  on  the  day  on  which  he 
met  his  death  ? 

A.  His  working  hours  were  from  ten  to  fifteen 
hours  per  day.  On  the  day  of  his  death  he  was  as- 
signed to  work  at  Big  Delta,  on  the  Tannana  River 
on  loading  a  barge. 

Int.  3.  When  had  he  completed  his  work  on  the 
day  of  his  death? 

A.     Around  six  o'clock  in  the  evening. 
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Int.  4.  At  what  time  did  the  crew  with  which 
he  was  working  on  the  day  of  his  death  ordinarily 
complete  their  work  and  return  to  their  quarters? 

A.     They  w^orked  until  their  job  was  completed. 

Int.  5.  State,  if  you  know,  on  what  time  the 
crew  completed  their  work  at  the  place  they  were 
assigned  on  the  day  of  the  death  of  William  Earn- 
est Nutt? 

A.     Approximately  six  o'clock. 

Int.  6.  When  and  how  did  the  crew^  leave  their 
place  of  work  on  this  day? 

A.  Part  of  the  crew  left  at  once  as  it  was  rain- 
ing. The  balance  of  crew  went  to  Reka's  Road 
House  to  dry  their  clothes.  Both  crews  left  by 
truck. 

Int.  7.  Did  the  deceased  leave  with  them  on  this 
day?  A.    Yes,  in  the  second  truck. 

Int.  8.  If  the  answer  to  the  above  is  in  the  nega- 
tive, what  did  the  deceased  do  after  the  rest  of  the 
crew^  left  the  place  where  they  were  working? 

A. 

Int.  9.  Did  the  deceased  return  from  the  place 
where  he  was  working  on  the  daj^  of  his  death  on 
a  truck  provided  for  this  purpose?  A.     Yes. 

Int.  10.  If  the  answer  to  the  above  is  *'no" 
please  state  when  the  decreased  did  return  or  at- 
tempt to  return  from  the  vicinity  where  he  was 
working  ?  A. 

Int.  11.  If  he  returned  via  truck,  by  whom  and 
for  what  puipose  w^as  the  truck  on  which  he  was 
riding  being  operated  at  the  time  of  his  death  ? 
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A.  The  truck  was  operated  by  Otto  Berg.  A 
company  truck  and  Berg,  as  mechanic  for  the  com- 
pany, was  trying  it  out,  so  the  balance  of  crew  rode 
home  with  him. 

Int.  12.  Was  it  being  operated  for  the  purpose 
of  the  employer  or  for  the  purpose  of  the  persons 
driving  or  in  charge  of  the  truck? 

A.     For  the  purpose  of  the  employer. 

Int.  13.  State,  if  you  know,  whether  the  other 
men  in  the  truck  with  the  deceased  at  the  time  of 
his  death,  were  working  or  had  been  working  or 
were  on  the  business  of  the  C.  F.  Lytle  Company 
and  Green  Construction  Company. 

A.  Yes,  with  the  exception  of  one  Jim  Brown, 
who  lived  on  the  road  two  miles  from  Big  Delta 
and  nine  miles  from  the  airport.  This  man  caught 
a  ride  home  as  the  road  lead  past  his  door. 

Int.  14.  State,  if  you  know,  what  the  deceased 
had  been  doing  immediately  prior  to  getting  on 
the  truck  from  which  he  met  his  death? 

A.     I  do  not  know. 

Int.  15.  State,  if  you  know,  whether  or  not  the 
deceased  was  intoxicated  at  the  time  of  his  death? 

A.     In  my  opinion,  no. 

Int.  16.  State,  if  you  know,  if  C.  F.  Lytle  and 
Green  Construction  Company  provided  transporta- 
tion for  their  workmen  at  their  place  of  work  at 
times  other  than  the  regular  shift?  A.     Yes. 
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State  of  Iowa 
Warren  County — ss. 

Robert  Nine,  being  first  duly  sworn  on  oath,  de- 
poses and  says  that  he  has  subscribed  the  an- 
swers to  the  foregoing  interrogatories  and  that  be- 
ing first  duly  sworn  on  oath  deposes  and  says  that 
the  answers  made  and  subscribed  thereto  are  true. 

ROBERT  L.  NINE 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  Oct.,  1944. 

LILLIAN  WALKER 

Clerk,  District  Court  in  and  for  Warren  County, 
Iowa. 
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United  States  Employees'  Compensation  Com- 
mission, Fourteenth  Compensation  District 

In  the  Matter  of  the  Claim  for  Compensation  Under 
Public  Law  208,  77th  Congress,  Act  of  August 
6,  1941,  as  Amended. 

Case  No.  DB-14-655-11 

CLARK  NUTT,  as  legally  appointed  guardian  of 
PHYLLIS  ELAINE  NUTT,  KENNETH 
JAMES   NUTT,   and   RAYMOND   ALBERT 

NUTT,    children    of    WILLIAM    EARNEST 
NUTT,  deceased  employee, 

Claimant, 

vs. 

C.  F.  LYTLE  CO.  and  GREEN  CONSTRUCTION 
COMPANY, 

Employer, 

U.  S.  FIDELITY  &  GUARANTY  COMPANY, 

Insurance  Carrier. 

COMPENSATION  ORDER  AWARD  OF 
COMPENSATION 

Such  investigation  in  respect  to  the  above-entitled 
claim  having  been  made  as  is  considered  necessary 
and  no  hearing  having  been  applied  for  by  any 
interested  party  or  considered  necessary  by  the 
Deputy  Conmiissioner,  the  Deputy  Commissioner 
makes  the  following 
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FINDINGS  OF  FACT 

That  on  the  26tli  day  of  June,  1942,  the  claimant 
above  named  was  in  the  employ  of  the  employer 
above  named  at  Big  Delta,  Territory  of  Alaska,  in 
the  Fourteenth  Compensation  District,  established 
under  the  provisions  of  the  Longshoremen's  and 
Harbor  Workers '  Compensation  Act,  as  extended  by 
the  Act  of  August  16,  1941,  as  amended  (42  U.S.C. 
sec.  1651),  to  employees  of  contractors  with  the 
United  States,  and  others,  employed  outside  the 
United  States ;  that  the  liability  of  the  employer  for 
compensation  under  said  Act  was  insured  by  U.  S. 
Fidelity  &  Guaranty  Company  ; 

That  on  June  26,  1942  and  previous  thereto  be- 
cause of  the  location  of  the  work  the  said  employer 
provided  barracks  for  its  employees  to  live  in  and 
truck  transportation  to  and  from  job  locations  that 
were  not  within  walking  distance;  that  on  the  said 
day  the  deceased  herein  was  assigned  to  assist  in  the 
loading  of  electrical  equipment  on  a  barge  on  the 
Tanama  River  at  the  Big  Delta  River  Bank,  about 
15  miles  from  the  barracks ;  that  the  employer  trans- 
I)oi*ted  the  deceased  and  several  fellow  em2:>loyees  to 
the  job  site;  that  the  work  was  completed  late  in 
the  afternoon  and  deceased  and  his  fellow  employees 
went  to  Rika's  roadhouse  about  500  feet  from  the 
job  site;  that  the  foreman  told  the  employees  that 
they  could  return  on  a  truck  which  was  leaving  then 
or  on  one  that  would  leave  later ;  that  the  employer 's 
trucks  were  the  only  means  of  transportation  be- 
tween  Rika's  roadhouse  and  the   employer's   bar- 
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racks;  that  deceased  and  other  employees  elected  to 
return  by  the  later  truck ;  that  the  second  truck  left 
three  to  four  hours  after  the  first  one ;  that  deceased 
became  intoxicated  early  in  the  evening;  that  at 
about  10  P.M.  when  the  truck  left  he  was  able  to 
get  into  the  truck  by  himself;  that  this  truck  was  a 
1937  or  1938  V-8  11/2  yard  dump  truck;  that  de- 
ceased rode  in  the  body  of  the  truck  with  Ray  John- 
ston and  Harold  Johnston;  that  deceased  was  in  a 
happy  stage  of  intoxication;  that  when  about  four 
miles  from  the  barracks  and  while  deceased  was 
standing  in  the  body  of  the  truck  one  of  the  wheels 
struck  either  a  hole  in  the  road  or  an  obstruction, 
catapulting  the  deceased  over  the  side  of  the  truck; 
that  he  landed  first  on  his  feet  and  then  slid  forward 
about  20  feet ;  that  neither  of  the  rear  wheels  struck 
the  deceased;  that  the  deceased  died  from  a  broken 
neck  almost  instantly ;  that  the  death  of  the  deceased 
was  not  occasioned  solely  by  the  intoxication  of  the 
deceased;  that  the  death  of  the  deceased  arose  out 
of  and  in  the  course  of  his  employment; 

That  written  notice  of  death  was  not  given  within 
thirty  days,  but  that  the  employer  had  knowledge  of 
the  death  and  has  not  been  prejudiced  by  the  lack  of 
such  written  notice ; 

That  the  employer  did  not  furnish  deceased  with 
medical  treatment  as  death  was  practically  instan- 
taneous ; 

That  the  average  weekly  wage  of  the  deceased 
herein  at  the  time  of  the  injury  exceeded  $37.50 ; 
That  the  deceased  employee  was  a  widower;  that 
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Pliyllis  Elaine  Xutt,  who  was  born  Februaiy  13, 
1930,  Kenneth  James  Nutt,  who  was  born  February 
26,  1928,  and  Raymond  Albert  Xutt,  who  was  born 
December  11,  1925,  are  the  surviving  children  of  the 
deceased  employee  and  as  such  are  each  entitled  to 
receive  death  benefits  at  the  rate  of  $5.63  per  week 
(15  per  cent  of  $37.50),  subject  to  the  provisions  of 
the  law ;  that  such  compensation  is  payable  to  Clark 
Nutt,  who  was  legally  appointed  guardian  of  said 
children  on  June  8,  1943 ; 

That  Raymond  Albert  Nutt  attained  the  age  of 
18  on  December  11,  1943;  that  all  death  benefits  to 
w^hich  Raymond  Albert  Nutt  is  entitled  have  ac- 
ciTied;  that  such  death  benefits  amount  to  $428.66 
for  the  period  June  26,  1942  to  December  10,  1943, 
inclusive,  a  period  of  761/7  weeks  at  the  rate  of 
$5.63  per  week; 

That  accrued  death  benefits  to  which  Kenneth 
James  Nutt  and  Phyllis  Elaine  Nutt  are  entitled 
amount  to  $1767.82,  for  the  period  June  26,  1942,  to 
June  28,  1945,  inclusive,  a  period  of  157  weeks  at 
the  rate  of  $5.63  per  week  each ; 

That  J.  O.  Watson,  Jr.,  Attorney,  has  rendered 
legal  services  to  claimant,  the  fair  value  of  which 
is  $400.00; 

That  burial  expenses  amounted  to  $691.97,  which 
were  paid  by  Clark  Nutt ;  that  the  employer  and  the 
insurance  carrier  are  liable  to  Clark  Nutt  in  the 
amount  of  $200.00; 
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Upon  the  foregoing  findings  of  fact,  the  Deputy 
Commissioner  makes  the  following 

AWARD 

That  the  employer,  C.  F.  Lytle  Co.  &  Green  Con- 
struction Co.,  and  the  insurance  carrier,  U.  S. 
Fidelity  &  Guaranty  Company,  shall  pay  to  Clark 
Nutt,  as  guardian  of  Rajanond  Albert  Nutt,  death 
benefits  in  behalf  of  said  Raymond  Albert  Nutt  at 
the  rate  of  $5.63  per  week  from  June  26,  1942  to 
December  10,  1943,  inclusive,  a  period  of  761/7 
weeks  amounting  to  $428.68 ; 

That  the  employer,  C.  F.  Lytle  Co.  &  Green  Con- 
struction Co.,  and  the  insurance  carrier,  U.  S. 
Fidelity  &  Guaranty  Company,  shall  pay  to  Clark 
Nutt,  as  guardian  of  Kenneth  James  Nutt  and 
Phyllis  Elaine  Nutt,  death  benefits  in  behalf  of  said 
children  at  the  rate  of  $5.63  per  week  each,  or  a 
total  of  $11.26  per  week,  from  June  26,  1942  to 
June  28,  1945,  inclusive,  a  period  of  157  weeks, 
amounting  to  $1767.82  and  thereafter  shall  continue 
payments  of  death  benefits  at  the  rate  of  $11.26  per 
week,  payable  in  bi-weekly  installments  subject  to 
the  limitations  of  the  law  or  until  otherwise  ordered. 

That  the  employer,  C.  F.  Lytle  Co.  &  Green  Con- 
struction Co.,  and  the  insurance  carried,  U.  S. 
Fidelity  &  Guaranty  Company,  shall  pay  to  Clark 
Nutt  in  his  individual  caj^acity  in  reimbursement  of 
their  maximum  liability  for  funeral  expense,  the 
amount  of  $200.00. 

A  fee  for  legal  services  rendered  the  claimant  in 
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his  capacity  as  guardian  is  approved  in  favor  of 
Attorney  J.  O.  Watson  in  the  sum  of  $400.00,  such 
amount  to  constitute  a  lien  and  be  paid  out  of  the 
award. 

Given  under  my  hand  at  Seattle,  Washington  this 
3d  day  of  July,  1945. 

C.  M.  WHIPPLE 

Deputy  Commissioner, 
Fourteenth  Compensation 
District 

PROOF  OF  SERVICE 

I  hereby  certify  that  a  copy  of  the  foregoing  com- 
pensation order  was  sent  by  registered  mail  to  the 
claimant,  the  employer,  the  insurance  carrier,  and 
the  attorney  for  the  claimant,  at  the  last  known 
address  of  each  as  follows:  Clark  Nutt,  Indianola, 
Iowa ;  C.  F.  Lytle  Co.  and  Green  Construction  Com- 
pany, Hoge  Bldg.,  Seattle  4,  Wash.;  U.  S.  Fidelity 
&  Guaranty  Co.,  Central  Building,  Seattle  4,  Wash. ; 
J.  O.  Watson,  Jr.,  106  E.  Salem  Ave.,  Indianola, 
Iowa. 

C.  M.  WHIPPLE 

Deputy  Commissioner 

Mailed:  July  3,  1945. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  PERMISSION  TO  INTERVENE 

Comes   Now   Clark   Nutt,   through  his   attorney, 
Leo  M.   Koenigsberg,  and  respectfully  moves  the 
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court  for  permission  to  intervene  in  the  above  en- 
titled cause  upon  the  grounds  and  for  the  reason 
that  he  is  the  legally  appointed  guardian  of  Phyllis 
Elaine  Xutt,  Kenneth  James  Nutt,  and  Ra}^nond 
Albert  Nutt,  children  of  William  Earnest  Nutt,  de- 
ceased employee  for  whose  benefit  compensation 
order  award  of  compensation  of  the  United  States 
Employees  Compensation  Commission,  14th  Com- 
pensation District,  was  issued  on  or  about  July  3, 
1945,  and  which  compensation  order  libellants  seek 
to  set  aside. 

This  motion  is  based  upon  the  files  and  records 
herein  and  the  affidavit  of  L.  M.  Koenigsberg  hereto 
attached. 

LEO  M.  KOENIGSBERG 
Attorney  of  Intervenor 

[Endorsed] :     Filed  Nov.  5,  1945. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  FOR 
PERMISSION  TO  INTERVENE 

State  of  Washington, 
County  of  King — ss. 

L.  M.  Koenigsberg,  being  first  duly  sworn,  upon 
oath  deposes  and  says:  that  he  has  just  been  em- 
ployed by  Clark  Nutt  for  the  purposes  of  interven- 
ing in  the  above  entitled  cause ;  that  Clark  Nutt  has 
employed  your  affiant  so  as  to  give  assistance  to  the 
United  States  Attorney  and  the  Assistant  United 
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States  Attorney  in  the  preparation  and  defense  of 
the  above  entitled  cause ;  that  your  affiant  received 
a  telegram  employing  him  on  Friday,  November  2, 
1945,  and  has  not  had  an  opportunity  to  peruse  the 
files  and  records  and  prepare  in  connection  with  the 
motion  to  dismiss  now  pending  in  the  above  entitled 
court;  that  your  affiant  desires,  therefore,  that  said 
motion  be  continued  to  a  date  in  the  latter  part  of 
November. 

L.  M.  KOENIGSBERG 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  November,  1945. 

P.  O.  D.  VEDOYA 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

[Endorsed] :     Filed  Nov.  5,  1945. 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  PERMISSION  TO 
INTERVENE 

This  Matter  came  on  regularly  before  the  under- 
signed, one  of  the  Judges  of  the  above  entitled  court, 
and  it  appearing  that  Clark  Nutt,  guardian  of  the 
children  of  the  deceased  employee  for  whose  benefit 
compensation  order  award  of  compensation  was 
issued  by  the  Deputy  Commissioner  of  the  United 
States  Employees  Compensation  Commission,  14th 
Compensation  District,  has  moved  the  court  for  per- 
mission to  intervene,  and  the  court  being  fully  ad- 
vised in  the  premises, 
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Now,  therefore,  it  is 

Ordered,  Adjudged  and  Decreed  that  Clark  Nutt 
be  and  is  hereby  granted  permission  to  intervene 
in  the  above  entitled  cause. 

Done  in  Open  Court  this  5th  day  of  November, 
1945. 

JOHN  C.  BOWEN 

Judge 

Presented  by : 

LEO  M.  KOENIGSBERG 

Attorney  for  Intervenor 

By  H.  S.  SANPORD 

[Endorsed]  :     Piled  Nov.  5,  1945. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

In  Admiralty— No.  14797 

C.  F.  LYTLE  CO.,  an  Iowa  corporation,  GREEN 
CONSTRUCTION  CO.,  an  Iowa  corporation, 
and  UNITED  STATES  FIDELITY  &  GUAR- 
ANTY COMPANY,  a  Maryland  corporation, 

Libelants, 

V. 

C.  M.  WHIPPLE, 

Respondent, 

CLARK  NUTT,  Guardian  of  PHY^LLIS  ELAINE 
NUTT,  KENNETH  JAMES  NUTT  and  RAY- 
MOND ALBERT  NUTT,  children  of  WIL- 
LIAM EARNEST  NUTT,  Deceased, 

Claimant. 

ORDER  GRANTING  MOTION  TO  DISMISS 

This  Matter  came  on  regularly  for  hearing  before 
the  undersigned,  one  of  the  Judges  of  the  above 
entitled  court,  on  Monday,  November  19,  1945,  at 
10:30  o'clock  a.m.,  and  argument  was  concluded  on 
the  afternoon  of  the  same  day  at  or  about  3:30 
o'clock  p.m.,  libellants  appearing  by  Hayden,  Mer- 
ritt.  Summers  &  Stafford,  proctors  for  said  libel- 
lants, respondent  appearing  by  his  attorney,  Her- 
bert O'Hare,  Assistant  United  States  Attorney,  and 
claimant  Clark  Nutt,  Guardian  of  Phyllis  Elaine 
Nutt,  Kenneth  James  Nutt  and  Raymond  Albert 
Nutt,.  children  of  William  Earnest  Nutt,  deceased. 
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appearing  by  his  attorney,  Leo  M.  Koenigsberg,  and 
it  having  been  stipulated  by  and  between  the  coun- 
sel for  all  parties  that  the  transcript  of  all  the  tes- 
timony ^yllieh  was  submitted  to  the  Deputy  Com- 
missioner be  considered  part  of  the  tiles  and  rec- 
ords in  this  cause,  and  briefs  having  been  submitted 
by  the  libellants  and  the  respondent,  and  the  court 
having  listened  to  argument  of  counsel  for  the 
libellants  and  for  the  claimant  and  being  fully  ad- 
vised in  the  premises  and  motion  having  been  made 
heretofore  by  respondent  to  dismiss  petition  for 
injunctive  relief. 

Now,  therefore,  it  is 

Ordered,  Adjudged  and  Decreed  that  the  motion 
to  dismiss  the  libel  to  set  aside  the  Deputy  Coromis- 
sioner's  award  as  not  being  in  accordance  with  law 
be  and  is  hereby  granted,  and  that  the  DejDuty  Com- 
missioner's award  of  July  3,  1945,  be  and  is  hereby 
affirmed,  and  the  libel  herein  is  dismissed. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  legal  services  rendered  to  claimant  Clark  Nutt, 
Guardian  of  Phyllis  Elaine  Nutt,  Kenneth  James 
Nutt  and  Eaymoud  Albert  Nutt,  children  of  Wil- 
liam Earnest  Nutt,  deceased,  by  Leo  M.  Koenigs- 
berg are  of  the  reasonable  value  of  $200.00  and  such 
amount  to  be  paid  out  of  the  award  herein  affirmed 
and  constitute  a  lien  on  the  compensation  now  due 
or  hereafter  to  become  due  to  said  claimant,  and 
said  libellants  shall  be  permitted  to  satisfy  said 
lien  by  deducting  $20.00  from  each  bi-weekly  pay- 
ment now  due  or  hereafter  to  become  due,  making 
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said  deductions  until  such  time  as  the  full  sum  of 
$200.00  paid  to  Leo  M.  Koenigsberg  has  been  fully 
satisfied. 

The  libellants  except  to  all  of  the  foregoing  and 
the  exception  is  hereby  allowed. 

Done  in  Open  Court  this  21  day  of  November, 
1945. 

JOHN  C.  BOWEN 
Judge 

Presented  by: 

L.  M.  KOENIGSBEKG 

Attorney  for  Claimant 

O.  K.  as  for  form: 

MERRITT,  SUMMERS,  BUCEY 
&  STAFFORD 

By  MATTHEW  STAFFORD 

Attorneys  for  Libelants. 

Approved : 

HERBERT  O'HARE 

Asst.  U.  S.  Attorney 

[Endorsed] :     Filed  Nov.  21,  1945. 


C.  M.  Whipple,  et  al.  Ill 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  14797 


C.  F.  LYTLE  CO.,  et  al, 

vs. 
C.  M.  WHIPPLE, 

CLARK  NUTT, 


Libellants, 


Respondent, 


Intervenor. 

COURT'S  ORAL  DECISION 

(As  announced  from  the  Bench,  November  19, 
1945,  by  Judge  Bowen.) 

The  Court:  I  believe  that  the  Arkansas  Court 
decision  cited  by  Mr.  Koenigsberg  is  not  controlling 
upon  the  facts  here  for  the  reasons  pointed  out  by 
Mr.  Stafford.  I  am,  however,  mindful  of  the  status 
and  the  function  of  this  Court  in  this  case,  and  I 
understand  the  statute  and  the  authoritative  deci- 
sions thereunder  to  mean  that  this  Court  cannot 
today  try  this  case  de  novo;  that  the  only  function 
this  Court  has  with  respect  to  it  is  to  review  the 
action  of  the  Deputy  Commissioner,  the  Tribunal 
which  did  have  authority  to  and  did  try  the  facts, 
to  see  if  there  is  substantial  evidence  to  support  the 
findings  and  action  of  the  Deputy  Commissioner.  If 
there  is  such  substantial  evidence,  the  Deputy  Com- 
missioner's action  must  be  confirmed. 
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I  do  not  hesitate  to  say  that  I  feel  that  the  Deputy 
Commissioner  made  a  mistake  in  arriving  at  the 
decision  and  conclusions  announced  by  him,  but  I 
am  unable  to  say  that  as  a  matter  of  law  there  is 
no  substantial  evidence  to  support  the  action  of  the 
Deputy  Commissioner.  On  the  contrary,  I  am  in- 
clined to  think  there  is  some  substantial  evidence  to 
support  the  Deputy  Commissioner,  notably  the  tes- 
timony of  witness  Berg,  the  truck  driver,  that  he 
felt  a  jarring  of  the  truck  at  the  time  of  the  acci- 
dent, and  for  that  reason  it  seems  to  me  under  the 
statute  this  Court  is  without  authority  to  change 
the  result  arrived  at  by  the  Deputy  Commissioner. 

I  repeat,  however,  that  I  think  the  Commissioner 
made  a  mistake.  I  think  in  view  of  the  testimony  of 
Ray  Johnston  as  to  what  took  place  in  respect  to 
those  things  connected  with  the  accident,  that  the 
more  direct  and  positive  proof  in  this  case  is  more 
convincing  that  the  decedent,  while  in  a  partially 
intoxicated  condition  and  in  a  spirit  of  playfulness 
or  bravado  or  acting  under  alcoholic  stimulant, 
stepped  out  of  that  truck,  himself,  and  that  he  was 
not  thrown  out  of  the  truck  by  any  jarring  of  the 
truck  caused  by  rough  roads.  That  is  what  I  think 
about  it,  but  I  assume  from  the  statute  that  my 
thought  in  the  matter  is  of  no  concern  in  view  of 
the  fact  that  this  Court  cannot  hold  as  a  matter  of 
law  that  there  is  no  substantial  evidence  to  support 
the  Deputy  Commissioner's  action. 

In  view  of  the  foregoing,  the  action  of  the  Deputy 
Commissioner  will  have  to  be  confirmed,  and  all  re- 
quests of  the  employer  and  the  insurance  carrier 
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contrary  to  such  action  are  denied.  It  is  the  opinion 
of  the  Court  that  the  motion  to  dismiss  the  libel  of 
the  employer  and  insurance  carrier  must  be  granted. 

(Discussion  as  to  the  Attorney's  fee.) 
Concluded. 

[Endorsed] :     Filed  Nov.  30,  1945. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  CM.  Whipple,  respondent  in  the  above-entitled 
cause;  and 

To  J.  Charles  Dennis,  United  States  Attorney,  and 
Herbert  O'Hare,  Assistant  United  States  At- 
torney, Proctors  for  said  respondent; 

To  Clark  Nutt,  guardian  of  Phyllis  Elaine  Nutt, 
Kenneth  James  Nutt,  and  Raymond  Albert 
Nutt,  minor  children  of  William  Earnest  Nutt, 
deceased,  claimant  in  said  cause;  and 

To  Leo  M.  Koenigsberg,  Proctor  for  said  claim- 
ant; 

To  The  Honorable  Judges  of  the  above-entitled 
court ;  and  to  The  Clerk  of  said  court : 

You,  and  each  of  you,  will  please  take  notice  that 
C.  F.  Lytle  Co.,  an  Iowa  corporation.  Green  Con- 
struction Co.,  an  Iowa  corporation,  and  United 
States  Fidelity  and  Guaranty  Company,  a  Mary- 
land corporation.  Libelants  in  the  above  entitled 
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cause,  and  American  Surety  Company  of  New  York, 
a  New  York  corporation,  the  stipulator  or  surety 
upon  the  stipulation  for  costs  filed  in  said  cause 
by  said  libelants, 

Hereby  Apj^eal  from  that  certain  order  or  final 
decree  in  said  cause,  against  said  libelants,  and  in 
favor  of  said  respondent  and  said  claimant,  which 
was  signed  by  the  Honorable  John  C.  Bowen,  Judge 
of  the  above-entitled  court,  filed  with  the  clerk  of 
said  court  and  entered  in  said  cause  on  November 
21,  1945;  hereby  appealing  from  the  whole  of  said 
order  or  final  decree,  and  from  each  and  every  part 
thereof,  unto  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

Dated  this  4th  day  of  December,  1945. 

MERRITT,  SUMMERS,  BUCEY 

&  STAFFORD. 

MATTHEW  STAFFORD, 

G.  H.  BUCEY, 

Proctors  for  said  Libelants,  C.  F.  Lytle  Co.,  Green 
Construction  Co.,  and  United  States  Fidelity 
and  Guaranty  Company,  and  said  Stipulator 
American  Surety  Company  of  New  York. 

[Endorsed] :     Filed  Dec.  4,  1945. 
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[Title  of  District  Court  and  Cause.] 

ASSIGNMENTS  OF  ERROR 

C.  F.  Lytle,  an  Iowa  corporation,  Green  Con- 
struction Co.,  an  Iowa  corporation,  and  United 
States  Fidelity  and  Guaranty  Company,  a  Mary- 
land corporation,  libelants  in  the  above-entitled 
cause,  and  American  Surety  Company  of  New  York, 
a  New  York  corporation,  the  stipulator  or  surety 
upon  the  stipulation  for  costs  filed  in  said  cause 
by  said  libelants,  hereby  respectfully  assign  errors 
in  the  proceedings  in  said  cause  and  in  the  findings, 
conclusions  and  rulings  of  the  above-entitled  court, 
and  its  order  or  final  decree  signed,  entered  and 
filed  in  said  cause  on  November  21,  1945,  as  fol- 
lows: 

(1)  The  court  erred  in  finding,  concluding  and 
holding  that  the  record  of  the  proceedings  before 
the  Deputy  United  States  Compensation  Commis- 
sioner contained  substantial  evidence  that  the  death 
of  William  Earnest  Nutt  arose  out  of  and  in  the 
course  of  his  employment;  and  in  failing  to  find, 
conclude  and  hold  the  contrary. 

(2)  The  court  erred  in  finding,  concluding  and 
holding  that  said  record  did  not  affirmatively  estab- 
lish, so  as  not  to  permit  any  conflicting  inference, 
that  the  death  of  William  Earnest  Nutt  was  occa- 
sioned solely  by  his  intoxication;  and  in  failing  to 
find,  conclude  and  hold  the  contrary. 

(3)  The  court  erred  in  granting  the  motion  of 
respondent    C.   M.    Whipple   to    dismiss   the    libel 
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of  libelants  herein;   and   in  failing   to   deny   said 
motion. 

(4)  The  court  erred  in  entering  the  order  or 
final  decree  on  November  21,  1945,  granting  said 
motion  to  dismiss,  and  dismissing  said  libel. 

Dated  this  4th  day  of  December,  1945. 

MERRITT,  SUMMERS,  BUCEY 

&  STAFFORD. 
MATTHEW  STAFFORD, 
a.  H.  BUCEY, 

Proctors  for  said  Libelants,  C.  F.  Lytle  Co.,  Green 
Construction  Co.,  and  United  States  Fidelity 
and  Guaranty  Company,  and  said  Stipulator 
American  Surety  Company  of  New  York. 

[Endorsed] :     Filed  Dec.  4,  1945. 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents :  That  we,  C.  F. 
Lytle  Co.,  an  Iowa  corporation.  Green  Construction 
Co.,  an  Iowa  corporation,  and  United  States  Fidel- 
ity and  Guaranty  Company,  a  Maryland  corpo- 
ration, being  the  Libelants  in  the  above  entitled 
cause,  and  American  Surety  Company  of  New 
York,  a  New  York  corporation,  the  stipulator  or 
surety  upon  the  stipulation  for  costs  heretofore 
filed  in  said  cause  by  said  libelants,  as  Principals, 
and  Maryland   Casualty   Company,   a   corporation 
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duly  organized  and  existing  under  and  by  virtue 
of  'the  laws  of  the  state  of  Maryland,  and  author- 
ized to  transact  the  business  of  surety  in  the  state 
of  Washington,  as  Surety,  are  held  and  firmly 
bound  unto  C.  M.  Whipple,  the  respondent  in  said 
cause,  being  the  Deputy  Commissioner  of  the  United 
States  Employees  Compensation  Commission,  for 
the  Fourteenth  Compensation  District,  and/or  his 
successor  in  such  office,  and  unto  Clark  Nutt,  as 
guardian  of  Phyllis  Elaine  Nutt,  Kenneth  James 
Nutt,  and  Raymond  Albert  Nutt,  minor  children  of 
William  Earnest  Nutt,  deceased,  the  claimant  in  said 
cause,  and/or  his  successor  as  said  guardian,  in 
the  sum  of  Two  Hundred  Fifty  Dollars  ($250.00) 
in  lawful  money  of  the  United  States,  for  the  full 
and  complete  payment  of  which,  well  and  truly  to 
be  made,  we,  and  each  of  us,  hereby  bind  ourselves 
and  our  respective  successors  and  assigns,  jointly 
and  severally,  firmly  by  these  presents ; 

The  condition  of  this  obligation  being  as  follows, 
to-wit : 

Whereas  an  order  or  final  decree  was  entered 
in  the  above-entitled  court  and  cause  against  said 
libelants  and  in  favor  of  said  respondent  and  said 
claimant  on  Xovember  21,  1945;  and  said  above 
named  Principals  are  about  to  take  an  appeal  from 
said  order  or  final  decree,  and  each  and  every  part 
thereof,  unto  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit; 

Now,  Therefore,  if  said  above  bounden  Princi- 
pals   shall    pay    all    costs    that    may    be    awarded 
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against  them,  or  any  of  them  if  said  appeal  be  dis- 
missed or  the  order  or  final  decree  appealed  from 
affirmed;  then  this  obligation  shall  be  void;  other- 
wise, it  shall  remain  in  full  force  and  effect. 
Signed  and  sealed  this  3d  day  of  December,  1945. 
C.  F.  LYTLE  CO., 
GREEN  CONSTRUCTION  CO., 
UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY     COMPANY,      and      AMERICAN 
SURETY   COMPANY   OF    NEW   YORK, 
By  MERRITT,   SUMMERS,   BUCEY  &   STAF- 
FORD, 
MATTHEW  STAFFORD, 
G.  H.  BUCEY, 

As  Their  Proctors   (Principals). 
MARYLAND  CASUALTY  COMPANY, 
[Seal] 
By  CHARLES  NEALEY, 

Atty.  in  Fact  (Surety). 

[Endorsed]  :     Dec.  4,  1945. 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  APPEAL 
To  The  Honorable  Judges  of  the  Above-Entitled 
Court : 

C.  F.  Lytle  Co.,  an  Iowa  corporation.  Green  Con- 
struction Co.,  an  Iowa  corporation,  and  United 
States  Fidelity  and  Guaranty  Company,  a  Mary- 
land corporation,  libelants  in  the  above-entitled 
cause,    and    American    Surety    Company    of    New 
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York,  a  Xew  York  corporation,  the  stipulator  or 
surety  upon  the  stipulation  for  costs  filed  in  said 
cause  by  said  libelants,  and  each  of  them,  being 
aggrieved  by  that  certain  order  or  final  decree, 
signed,  filed  and  entered  in  the  above-entitled  cause 
on  the  21st  day  of  November,  1945,  hereby  claim  an 
appeal  from  the  whole  of  said  order  or  final  de- 
cree, and  from  each  and  every  part  thereof,  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  hereby  pray  that  such  appeal 
may  be  allowed  forthwith  by  order  of  the  above-enti- 
tled court,  upon  their  notice  of  appeal  and  assign- 
ments of  error,  heretofore  filed  herein  and  duly 
presented  herewith,  without  issuance  of  citation. 

Dated  this  1th  day  of  December,  1945. 

MERRITT,  SUMMERS,  BUCEY 

&  STAFFORD. 
MATTHEW  STAFFORD, 
G.  H.  BUCEY, 
Proctors  for  said  Libelants  C.  F.  Lytle  Co.,  Green 
Construction  Co.,  and  United  States  Fidelity 
and  Guaranty  Company,  and  said   Stipulator 
American  Surety  Company  of  New  York. 

[Endorsed] :     Filed  Dec.  4,  1945. 


[Title  of  District  Court  and  Cause.] 

ACKNOWLEDGMENT  OF  SERVICE  AND 
CONSENT 

Service  on  this  day  of  the  Notice  of  Appeal,  Pe- 
tition for  Appeal,  and  Assignments  of  Error,  in  the 
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above-entitled  cause,  of  C.  F.  Lytle  Co.,  Green  Con- 
struction Co.,  United  States  Fidelity  and  Guaranty 
Company,  the  libelants  in  said  cause,  and  Ameri- 
can Surety  Company  of  New  York,  the  stipulator 
or  surety  upon  the  stipulation  for  costs  herein  of 
said  libelants;  all  of  which  have  been  filed  in  the 
above-entitled  court  and  cause ;  and  service  of  copy 
of  proposed  order  granting  petition  for  appeal  and 
allowing  said  appeal ;  are  hereby  acknowledged ;  and 
consent  is  hereby  given  that  presentation  of  said 
Notice  of  Appeal,  Petition  for  Apjjeal,  Assign- 
ments of  Error,  and  Order,  may  be  made  to,  and 
hearing  thereon  had  in  the  above-entitled  court 
before.  Honorable  John  C.  Bowen,  judge  of  said 
court,  on  the  4th  day  of  December,  1945,  at  1:55 
o'clock  P.  M.  thereof,  or  as  soon  thereafter  as  said 
presentation  and  hearing  may  be  had;  and  that  if 
said  appeal  be  allowed,  no  citation  need  be  issued 
thereon. 

Dated  this  4th  day  of  December,  1945. 

J.   CHARLES   DENNIS, 

United  States  Attorney. 

HERBERT  O'HARE, 

Assistant  United  States  At- 
torney, Proctors  for  re- 
spondent above-named. 

L.  M.  KOENIGSBERG, 

Proctor  for  Claimant  Above- 
Named. 

[Endorsed] :     Filed  Dec.  4,  1945. 
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[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  PETITION  FOR  APPEAL 

The  above-entitled  cause  having  come  on  duly 
and  regularh^  for  hearing  on  this  day  before  the 
above-entitled  court,  the  undersigned  judge  presid- 
ing, upon  the  petition  for  appeal  of  C.  F.  Lytl6 
Co.,  Green  Construction  Co.,  United  States  Fidel- 
ity and  Guaranty  Company,  libelants  in  said  cause, 
and  American  Surety  Company  of  New  York,  the 
stipulator  or  surety  upon  the  stipulation  for  costs 
filed  in  said  cause  by  said  libelants,  which  was  then 
presented  to  this  court,  together  with  notice  of 
appeal  and  assignments  of  error  of  said  libelants 
and  said  stipulator,  heretofore  filed  herein  on  this 
day,  and  there  also  being  presented  therewith  i\\Q: 
cost  bond  on  appeal,  filed  herein  on  this  day  by 
said  libelants  and  said  stipulator,  together  with 
acknowledgment  of  service  and  consent  signed  by 
the  proctors  for  the  respondent  and  claimant  in  said 
cause;  and  the  court  having  duly  considered  all  of 
said  matters,  and  being  fully  advised  in  the  prem- 
ises; 

Does  hereby  order  and  adjudge  that  said  peti- 
tion for  appeal  is  gTanted  and  said  appeal  allowed 
as  prayed  for  in  said  petition;  and  that  no  cita- 
tion on  said  appeal  be  issued. 
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Done  in  open  court  this  4th  day  of  December, 
1945. 

JOHN  C.  BOWEN, 

United  States  District  Judge. 
Presented  by: 

C.   H.   BUCEY, 
Of  Proctors  for  Said  Libelants  and   Said   Stipu- 
lator. 

[Endorsed] :     Filed  Dec.  4,  1945. 
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ACKNOWLEDGMENT  OP  SERVICE 
Service  on  this  4th  day  of  December,  1945,  of 
Notice  of  Appeal,  this  day  filed  herein  by  the  above 
named  libelants,  and  the  stipulator  or  surety  upon 
their  stipulation  for  costs  herein,  and  service  on 
this  day  of  Order  Granting  Petition  for  Appeal  of 
said  parties,  as  signed,  filed  and  entered  in  the 
above-entitled  District  Court  on  this  day,  are  here- 
by acknowledged. 

J.  CHARLES  DENNIS, 

United  States  Attorney. 
HERBERT  O'HARE, 

Assistant   United   States   At- 
torney. 
Proctors  for  Respondent 
Above-Named. 
LEO  M.  KOENIGSBERG, 
By  H.  S.  SANFORD, 

Proctor  for  Claimant  Above- 
Named. 
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AMENDED   STIPULATION  AS   TO   RECORD 
OR  APOSTLES  ON  APPEAL 

It  Is  Stipulated  by  and  between  the  appellants 
in  the  above-entitled  cause,  C.  F.  Lytle  Co.,  Green 
Construction  Co.,  and  United  States  Fidelity  and 
Guaranty  Company,  being  the  libelants  therein,  and 
American  Surety  Company  of  New  York,  being 
the  stipulator  or  surety  upon  the  stipulation  for 
costs  of  said  libelants;  and  the  appellees  therein^' 
C.  M.  Whipple,  being  the  respondent  in  said  cause, 
and  Clark  Nutt,  guardian  of  Phyllis  Elaine  Nutt, 
Kenneth  James  Nutt  and  Raymond  Albert  Nutt, 
minor  children  of  William  Earnest  Nutt,  deceased, 
being  the  claimant  therein,  as  follows: 

I. 

That  for  the  purposes  of  the  appeal  by  said  ap- 
pellants to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  referred  to  in  the  No- 
tice of  Appeal  and  Petition  for  Appeal  filed  in 
said  cause  by  said  appellants  on  December  4,  1945, 
there  shall  be  included  in  the  printed  record  or 
apostles  on  appeal  the  following: 

(1)  The  libel  of  C.  F.  Lytle  Co.,  et  al,  filed 
herein  on  July  19,  1945  (omitting  therefrom  the 
copy  of  compensation  order  and  award  of  compen- 
sation of  the  Deputy  Commissioner). 

(2)  The  libelants'  Stipulation  for  Costs,  on 
which    said   American    Surety    Company    of    New 
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York  is  stipulator  or  surety,  filed  herein  on  July 
19,  1945. 

(3)  Libelants'  Application  for  Interlocutory 
Injunction,  filed  herein  on  July  19,  1945. 

(4)  Minute  entry  of  order  of  court  rendered 
August  6,  1945,  denying  libelants '  application  for 
interlocutory  injunction. 

(5)  Respondent  C.  M.  Whipple's  Motion  to  Dis- 
miss the  Libel,  filed  herein  on  October  3,  1945. 

(6)  Certification  dated  at  Seattle,  Washington, 
on  October  31,  1945,  and  signed  by  C.  M.  Whipple, 
Deputy  Commissioner. 

(7)  The  following  items,  and  only  the  follow- 
ing items,  from  the  record  so  certified  by  C.  M. 
Whipple,  Deputy  United  States  Compensation 
Commissioner,  which  record  was  filed  herein  on  No- 
vember 1,  1945: 

(a)  Item  No.  40,  consisting  of  a  transcript  of 
proceedings  before  William  M.  Growden,  L^nited 
States  Commissioner  and  ex-officio  Corone]',  Fair- 
banks Precinct,  Fourth  Judicial  Division,  Alaska, 
in  the  matter  of  the  inquest  upon  the  body  of 
Willian  Earnest  Nutt,  deceased,  at  Fairbanks,  Ter- 
ritory of  Alaska,  on  July  29,  1942; 

0))  Item  No.  41,  consisting  of  deposition  on 
written  interrogatories  of  A.  A.  Lyon; 

(c)  Item  No.  42,  consisting  of  deposition  on 
written  interrogatories  of  W.  H.  Green; 


C.  M.  Whipple,  et  ah  125 

(d)  Item  Xo.  43,  consisting  of  deposition  on 
written  interrogatories  of  Ralph  Green; 

(e)  Item  No.  44,  consisting  of  deposition  on 
written  interrogatories  of  Eobert  L.  Nine; 

(4)  Item  No.  45,  consisting  of  compensation  or- 
der, award  of  compensation,  filed  July  31,  1945. 

(8)  Motion  of  Clark  Nutt  for  permission  to  in- 
tervene, filed  herein  on  November  5,  1945. 

(9)  Affidavit  in  support  of  said  motion,  filed 
herein  on  November  5,  1945. 

(10)  Order  granting  permission  to  intervene, 
signed,  filed  and  entered  herein  on  November  5, 
1945. 

(11)  Court's  oral  decision  (as  annomiced  from 
the  bench,  November  19,  1945,  by  Judge  Bowen), 
sustaining  respondent's  motion  to  dismiss  the  libel, 
the  written  memorandum  of  which  decision  was 
filed  herein  on  November  30,  1945. 

(12)  Order  or  final  decree  granting  motion  to 
dismiss  libel,  signed,  filed  and  entered  herein  on 
November  21,  1945. 

(13)  Notice  of  appeal  of  the  appellants  above 
named,  filed  herein  on  December  4,  1945. 

(14)  Bond  for  costs  on  appeal  of  said  appel- 
lants, with  Maryland  Casualty  Company  as  surety 
thereon,  filed  herein  on  December  4,  1945. 

(15)  Assignments  of  error,  filed  herein  on  De- 
cember 4,  1945. 
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(16)  Petition  for  appeal,  filed  herein  on  De- 
cember 4,  1945. 

(17)  Acknowledgment  of  service  of  notice  of 
appeal,  etc.,  and  consent  to  presentation  of  order 
allowing  appeal,  filed  herein  on  December  4,  1945. 

(18)  Order  granting  petition  for  appeal,  signed, 
filed  and  entered  herein  on  December  4,  1945. 

(19)  Acknowledgment  of  service  of  order  grant- 
ing petition  for  appeal,  filed  herein  on  December 
4,  1945. 

(20)  Order  of  court,  if  entered  herein,  pro- 
viding for  transmission  of  original  record  certified 
by  the  Deputy  United  States  Compensation  Com- 
missioner, as  stipulated  in  paragraph   (6)   hereof. 

(21)  This  stipulation. 

(22)  Praecipe  for  record  or  apostles  on  appeal. 

II. 

It  is  further  Stipulated  that,  although  no  other 
portions  of  the  record  certified  by  C.  M.  Whipple, 
Deputy  United  States  Compensation  Commissioner, 
filed  herein  on  November  1,  1945,  are  to  be  printed 
in  the  record  of  apostles  on  appeal  herein,  the  court 
is  at  liberty  to  consider  any  or  all  other  parts  of 
said  record  so  certified  by  C.  M.  Whij)ple,  the  orig- 
inal of  which  has  been  transmitted  by  the  clerk  of 
the  above-entitled  court  to  the  clerk  of  the  United 
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States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  lieu  of  copy  thereof. 

Dated:     January  16,  1946. 

MERRITT,  SUMMERS,  BUCEY 

&   STAFFORD. 
MATTHEW  STAFFORD, 
G.  H.  BUCEY,  Per  M.  S., 

Proctors  for  Said  Appellants. 
J.  CHARLES  DENNIS, 

United  States  Attorney. 
TOM  A.  DUNHAM, 

Assistant  U.  S.  Attorney. 

Proctors   for    Said   Appellee, 
C.  M.  Whipple. 
LEO  M.  KOENIGSBERG, 

Proctor    for    Said    Appellee, 
Clark  Nutt. 


LTnited  States  of  America, 
Western  District  of  Washington — ss. 

CERTIFIED  COPY 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  in  and  for  the  Western  District  of 
Washington,  do  hereby  certify  that  the  annexed  and 
foregoing  is  a  true  and  full  copy  of  the  original 
Amended  Stipulation  as  to  Record  or  Apostles  on 
Appeal  filed  on  January  17,  1946,  in  Cause  No. 
14797,  C.  F.  Lytle  Co.,  an  Iowa  corporation,  Green 
Construction  Co.,  an  Iowa  corporation,  and  United 
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States  Fidelity  and  Guaranty  Company,  a  Mary- 
land corporation,  Libelants,  vs.  C.  M.  Whipple,  Re- 
spondents, Clark  Nutt,  guardian  of  Phyllis  Elaine 
Nutt,  Kenneth  James  Nutt  and  Raymond  Albert 
Nutt,  children  of  William  Earnest  Nutt,  deceased. 
Claimant,  now  remain  among  the  records  of  the  said 
Court  in  my  office. 

In  Testimony  V/hereof,  I  have  hereunto  sub- 
scribed my  name  and  affixed  the  seal  of  the  afore- 
said Court  at  Seattle  this  18th  day  of  January,  A.  D. 
1946. 

(Seal)  MILLARD  P.  THOMAS, 

Clerk. 
By   M.  BROOKS, 

Deputy  Clerk. 

[Endorsed]  :   Filed  Jan.  17,  1946. 
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PRAECIPE  FOR  RECORD  OR  APOSTLES 
ON  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court : 

Utilizing  copies  or  transcript  filed  herewith,  you 
hereby  are  requested  to  prepare  in  the  above-en- 
titled cause  record  or  apostles  on  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  supplementing  and  comparing  such 
copies  or  transcript  to  the  extent  necessary  to  make, 
index  and  certify  full,  true  and  complete  record  or 
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apostles  on  appeal,  as  required  by  Rule  5  of  tlie 
Admiralty  Rules  of  said  appellate  court,  and/or 
by  Rule  75  of  the  Federal  Rules  of  Civil  Procedure, 
containing  the  items  specified  in  the  stipulation  as 
to  record  or  apostles  on  appeal,  filed  herein;  all 
other  motions,  stipulations,  orders,  and  other  mat- 
ters, if  any,  filed  subsequent  to  December  4,  1945, 
prior  to  certification  of  said  record  or  apostles,  re- 
lating to  or  in  connection  with  the  appeal  herein; 
and  this  praecipe. 

Dated  December  7,  1945. 

IVIERRITT,  SUMMERS,  BUCEY 

&  STAFFORD. 
MATTHEW  STAFFORD, 
G.  H.  BUCEY, 

Proctors  for  Appellants,  C.  F.  Lytle  Co.,  Green 
Construction  Co.,  United  States  Fidelity  and 
Guaranty  Company,  and  American  Surety  Com- 
pany of  New  York. 

Copy  received  December  7,  1945. 

J.  CHARLES  DENNIS, 

United  States  Attorney. 
Proctor  for  Appellee,  C.  M. 
Whipple. 

L.  M.  KOENIGSBERG, 

Proctor   for  Appellee,    Clark 
Nutt,  guardian,  etc. 

[Endorsed]  :     Filed  Dec.  7,  1945. 
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[Title  of  District  Court  and  Cause.] 

ORDER  AUTHORIZING  TRANSMISSION 
OF  ORIGINAL  RECORD 

Upon  motion  of  appellants,  and  in  accordance 
with  stipulation  of  appellants  and  appellees,  on 
file  in  the  above  entitled  cause,  it  appearing  to  the 
court  proper; 

It  hereby  is  Ordered  that,  in  connection  with  the 
appeal  of  said  appellants  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  in  the 
said  cause,  that  certain  original  record  certified 
by  C.  M.  Whipple,  Deputy  United  States  Compen- 
sation Commissioner,  and  filed  herein  on  November 
1,  1945,  shall  be  withdrawn  by  the  clerk  of  this 
court  from  the  files  herein,  and  transmitted  to  the 
clerk  of  said  appellate  court,  in  lieu  of  copies,  and 
as  part  of  said  appellants'  record  or  apostles  on 
appeal  in  said  cause. 

Done  in  open  court  this  7th  day  of  December,  1945. 

Presented  by: 

G.  H.  BUCEY, 

Of  Proctors  for  Said  Appel- 
lants. 

JOHN  C.  BOWEN, 

United  States  District  Judge. 
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We  consent  to  entry  of  the  foregoing  order. 

J.   CHARLES   DENNIS, 

United  States  Attorney. 

Proctor  for  Said  Appellee, 
C.  M.  Whipple. 

L.  M.  KOENIGSBERG, 

Proctor    for    Said    Appellee, 
Clark  Nutt,  Guardian,  etc. 

[Endorsed] :     Filed  Dec.  7,  1945. 
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CERTIFICATE  OF  CLERK  TO  APOSTLES 
ON  APPEAL 

United  States  of  America, 
Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  the  foregoing  type- 
written transcript  of  record,  consisting  of  pages 
numbered  from  1  to  48,  inclusive,  is  a  full,  true  and 
complete  copy  of  so  much  of  the  record,  papers 
and  other  proceedings  in  the  above  and  foregoing 
entitled  cause  as  is  required  by  Praecipe  and  Des- 
ignation of  counsel  filed  and  shown  herein,  as  the 
same  remain  of  record  and  on  file  in  the  office  of 
the  Clerk  of  said  District  Court  at  Seattle  and  that 
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the  same,  together  with  Record  certified  by  C.  M. 
"Whipple,  Deputy  United  States  Compensation  Com- 
missioner, filed  on  November  1,  1945,  the  original 
of  which  is  sent  up  as  part  of  this  record,  consti- 
tute the  apostles  on  appeal  from  the  Decree  of  said 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington  to  the  United  States  Circuit 
Court  for  the  Western  District  of  Washington  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  or  on  behalf  of  the 
appellants  for  making  record,  certificate  or  return 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  to  wit: 

Clerk's  fees  (Act  of  February  11,  1925)  for 
making  Record,  certificate  or  return: 

15  folios  at  15c $    2.25 

118  folios  at  05c  5.90 

Appeal  fee  (Section  5  of  Act) 5.00 

Certificate  of  Clerk  to  Apostles  on  Appeal....  .50 
Certificate  of  Clerk  to  Record  Certified  by  C. 

M.  Whii^ple  50 

Total   $14.15 

I  fui'ther  certify  that  the  above  amount  has  been 
paid  to  me  by  the  proctors  for  the  appellants. 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  official  seal  of  said  District 
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Court  at  Seattle,  in  said  District,  this  21st  day  of 
December,  1945. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk. 

By  PERCY  MADDUX, 

Deputy. 


[Endorsed]:  No.  11217.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  C.  F. 
Lytle  Co.,  an  Iowa  corporation,  Green  Construc- 
tion Co.,  an  Iowa  corporation,  United  States  Fidel- 
ity and  Guaranty  Company,  a  Maryland  corpora- 
tion, and  American  Surety  Company  of  New  York, 
a  New  York  corporation,  Appellants,  vs.  C.  M. 
Whipple,  Deputy  United  States  Compensation 
Commissioner  for  the  Fourteenth  Compensation 
District,  and  Clark  Nutt,  Guardian  of  Phyllis 
Elaine  Nutt,  Kenneth  James  Nutt  and  Raymond 
Albert  Nutt,  children  of  William  Earnest  Nutt,  de- 
ceased, Appellees.  Apostles  on  Appeal.  Upon  Ap- 
peal from  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  Northern 
Division. 

Filed  December  26,  1945. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

In  Admiralty— No.  11217 

C.  F.  LYTLE  CO.,  an  Iowa  corporation,  GREEN 
CONSTRUCTION  CO.,  an  Iowa  corporation, 
UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY,  a  Maryland  corporation, 
and  AMERICAN  SURETY  COMPANY  OF 
NEW  YORK,  a  New  York  corporation, 

Ai)pellants, 
vs. 

C.  M.  WHIPPLE,  Deputy  United  States  Compen- 
sation Commissioner  for  the  Fourteenth  Com- 
pensation District,  and  CLARK  NUTT,  guard- 
ian of  Phyllis  Elaine  Nutt,  Kenneth  James 
Nutt  and  Raymond  Albert  Nutt,  children  of 
William  Earnest  Nutt,  Deceased, 

Apj)ellees. 

APPELLANTS'  STATEMENT  OF  POINTS, 
AND  DESIGNATION  OF  PARTS  OF  REG 
ORD. 

To  the  Honorable  Judges  of  the  Above-Entitled 
Court: 

Appellants  herein,  C.  F.  Lytle  Co.,  Green  Con- 
struction Co.,  United  States  Fidelity  and  Guaranty 
Company,  and  American  Surety  Company  of  New 
York,  hereby  refer  to  and  adopt  as  their  Statement 
of  Points  on  which  they  intend  to  rely  upon  their 
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appeal,  all  of  theiv  assignments  of  error,  included 
in  the  apostles  on  appeal  (pages  30  and  31)  ;  and 

Said  appellants,  as  their  Designation  of  Parts  of 
the  Record  which  they  deem  necessary  for  con- 
sideration on  said  appeal,  hereby  designate  all  of 
said  apostles  on  appeal  (pages  1  to  48),  including 
the  original  record  certified  by  C.  M.  Whipple,  Dep- 
uty United  States  Compensation  Commissioner, 
which  is  part  of  said  apostles  on  apj^eal,  in  ac- 
cordance with  the  stipulation  of  December  7,  1945, 
shown  in  said  apostles  (pages  41  to  44),  including 
all  portions  of  the  record  specified  in  appellants' 
praecipe,  show^l  in  said  apostles  (pages  45  and  46). 

Respectfully  submitted, 

MERRITT,  SUMMERS,  BUCEY 

&   STAFFORD. 
MATTHEW  STAFFORD, 
G.  H.  BUCEY, 

Proctors  for  Said  Appellants. 

Copy  received  December  21,  1945. 

J.  CHARLES  DENNIS, 

United  States  Attorney. 
Proctor  for  Appellee,  C.  M. 
Whipple. 

L.  M.  KOENIGSBERG, 

Proctor   for   Appellee,   Clark 
Nutt,  Guardian,  etc. 

[Endorsed] :  Filed  December  26,  1945.  Paul  P. 
O'Brien,  Clerk. 
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EN  THE 

UNITED  STATES 
CmCUIT  COURT  OF  APPEALS 

FOE  THE  NINTH  CIMCUIT 


C.  F.  Lytle  Co.,  an  Iowa  corporation, 
Green  Construction  Co.,  an  Iowa 
corporation.  United  States  Fidelity 
AND  Guaranty  Company,  a  Maryland 
corporation,  and  American  Surety 
Company  of  New  York,  a  New  York 
corporation,  Appellants, 

vs. 


No.  11217 


C.  M.  Whipple,  Deputy  United  States 
Compensation  Commissioner,  for  the 
Fourteenth  Compensation  District,  and 
Clark  Nutt,  Guardian  of  Phyllis 
Elaine  Nutt,  Kenneth  James  Nutt,  and 
Raymond  Albert  Nutt,  children  of  Wil- 
liam Earnest  Nutt,  deceased, 

Appellees. 

Upon  Appeal  from  the  District  Court  of  the 

United  States  for  the  Western  District 

OF  Washington,  Northern  Division. 


BRIEF  OF  APPELLANTS 


BASIS  OF  JURISDICTION 

This  is  a  proceeding  in  which  appellants  seek  to 
have  suspended  and  set  aside  a  compensation  order 
and  award  of  compensation  made  and  filed  by  the 
Deputy  Commissioner  for  the  Fourteenth  Compensa- 
tion District  of  the  United  States  Employees'  Compen- 
sation Commission  as  more  particularly  set  forth  in 


the  libel  of  appellants  (R.  2-7).  The  jurisdiction  of 
the  United  States  District  Court  and  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
is  sustained  by  Section  21  of  Public  Law  803  of  the 
69th  United  States  Congress,  as  amended  by  Section 
3(b)  of  Public  Law  208  of  the  77th  United  States 
Congress,  as  amended,  which  statutes  are  set  forth  in 
Title  33  U.S.C.A.,  Sec.  921  and  in  Title  42  U.S.C.A., 
Sec.  1653(b).  Also  in  support  of  appellants'  position 
that  this  court  has  jurisdiction  appellants  cite  Tvnn 
Harbor  Stevedoring  &  Tug  Co.  v.  Marshall,  103  F. 
(2d)  513;  Kobilkin  v,  Pillsbury,  103  F.(2d)  667,  af- 
firmed by  an  equally  divided  court  in  Kobilkin  v.  Pills- 
bury,  309  U.S.  619,  60  S.  Ct.  465  (petition  for  rehear- 
ing denied  in  309  U.S.  695,  60  S.  Ct.  584). 


STATEMENT  OF  THE  CASE 

During  the  evening  of  June  26,  1942,  William 
Earnest  Nutt,  an  employee  of  appellants  C.  F.  Lytle 
Co.  and  Green  Construction  Co.,  left  a  roadhouse  near 
Big  Delta,  Alaska.  He  was  one  of  three  passengers 
riding  in  the  open  dump  body  of  one  of  his  employer's 
trucks.  He  was  intoxicated.  Shortly  thereafter,  and 
during  the  ride,  he  sustained  fatal  injuries.  Minor 
children  of  William  Earnest  Nutt,  acting  through 
their  guardian,  filed  in  the  office  of  the  United  States 
Employees'  Compensation  Commission  for  the  Four- 
teenth Compensation  District  at  Seattle,  C.  M.  Whip- 
ple, Deputy  Commissioner,  a  claim  for  compensation 
on  account  of  the  death  of  William  Earnest  Nutt  un- 
der the  provisions  of  Public  Law  208  of  the  77th 
United  States  Congress,  Act  of  August  16,  1941,  as 
amended  (42  U.S.C.A.  Sec.  1651).  Proceedings  on 
that  claim  before  the  Deputy  Commissioner  resulted  in 
the  filing  by  the  Deputy  Commissioner  on  July  3, 
1945,  of  a  compensation  order  and  award  of  compen- 
sation favorable  to  the  claimants  and  unfavorable  to 
the  employer  and  carrier  named  in  the  claim  who  are 
appellants  here. 

The  questions  involved  in  this  appeal  are  these: 

(1)  Is  there  any  substantial  evidence  in  the  rec- 
ord, upon  which  the  compensation  order  herein  com- 
plained of  is  based,  that  the  death  of  William  Earnest 
Nutt  arose  out  of  and  in  the  course  of  his  employ- 
ment? 

(2)  Does  that  record  affirmatively  establish,  so  as 
not  to  permit  any  conflicting  inference,  that  the  death 


of  William  Earnest  Nutt  was  occasioned  solely  by  his 
intoxication? 

These  questions  were  brought  before  the  District 
Court  by  appropriate  proceedings  for  review  of  the 
compensation  order  of  July  3,  1945,  under  and  accord- 
ing to  the  provisions  of  Section  3(b)  of  Public  Law 
208  of  the  77th  United  States  Congress,  as  amended 
(Title  42  U.S.C.A.,  Sec.  1653(b)),  and  Section  21(b) 
of  Public  Law  803  of  the  69th  United  States  Congress, 
as  amended  (Title  33  U.S.C.A.,  Sec.  921(b)),  and  as 
extended  by  said  Public  Law  208. 

SPECIFICATION  OF  ERRORS  RELIED  UPON 

Appellants  rely  upon  assigned  errors  Nos.  (1),  (2), 
(3),  and  (4),  which  are  set  forth  on  pages  115  and 
116  of  the  Apostles  on  Appeal. 


ARGUMENT  OF  THE  CASE 

It  is  the  position  of  the  appellants  that  the  compen- 
sation order  and  award  of  compensation  of  July  3, 
1945,  for  the  review  of  which  this  suit  has  been 
brought,  is  not  in  accordance  with  law 

"Because  the  record  upon  which  the  compen- 
sation order  and  award  of  compensation  is  based 
contains  no  substantial  evidence  that  the  death  of 
William  Earnest  Nutt  arose  out  of  and  in  the 
course  of  his  employment,  and  because  the  same 
record  establishes  affirmatively  that  the  death  of 
William  Earnest  Nutt  was  occasioned  solely  by 
the  intoxication  of  said  William  Earnest  Nutt." 
(Art.  VII,  Libel,  R.  5,  6) 

To  obtain  clarity  and  to  avoid  repetition  appellants 
do  not  segregate  their  argument  in  respect  of  assigned 
errors  (1)  and  (2)  which  are: 

(1)  The  court  erred  in  finding,  concluding  and 
holding  that  the  record  of  the  proceedings  before  the 
Deputy  United  States  Compensation  Commissioner 
contained  substantial  evidence  that  the  death  of  Wil- 
liam Earnest  Nutt  arose  out  of  and  in  the  course  of 
his  employment;  and  in  failing  to  find,  conclude  and 
hold  the  contrary  (R.  115). 

(2)  The  court  erred  in  finding,  concluding  and  hold- 
ing that  said  record  did  not  affirmatively  establish,  so 
as  not  to  permit  any  conflicting  inference,  that  the 
death  of  William  Earnest  Nutt  was  occasioned  solely 
by  his  intoxication;  and  in  failing  to  find,  conclude 
and  hold  the  contrary  (R.  115). 

The   Deputy   Commissioner's   compensation   order 
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award  of  compensation  of  July  3,  1945,  contains  spe- 
cific findings  by  the  Deputy  Commissioner 

"that  deceased  became  intoxicated  early  in  the 
evening"  and  "that  deceased  was  in  a  happy  stage 
of  intoxication."  (R.  101) 

Appellants  omit  as  needless  exercise  the  detailing  of 
the  more  than  ample  evidence  from  which  the  Com- 
missioner made  those  findings;  no  question  is  raised 
regarding  those  findings  on  this  appeal. 

This  review  must  begin,  therefore,  with  the  accept- 
ance as  facts  that  the  deceased  became  intoxicated 
early  in  the  evening  of  June  26,  1942  (the  date  on 
which  he  met  his  death  (R.  101)),  and  that  he  was 
intoxicated  during  the  ride  which  resulted  in  his 
death. 

The  Commissioner,  having  found  as  a  fact  that  the 
deceased  was  intoxicated  at  the  time  of  the  accident 
which  resulted  in  his  death,  would  logically  be  expected 
to  make  findings  in  respect  of  the  questions: 

(a)  Was  the  decedent's  death  due  to  a  peril  or  risk 
involved  in  or  incidental  to  the  deceased's  employment 
or  to  the  conditions  under  which  deceased's  employ- 
ment was  required  to  be  performed,  and 

(b)  Was  the  decedent's  death  due  solely  to  dece- 
dent's intoxication? 

With  all  respect,  appellants  suggest  that  the  Com- 
missioner failed  to  give  due  consideration  to  these,  and 
particularly  to  the  first  of  these  questions.  The  lan- 
guage of  the  Commissioner's  compensation  order 
award  of  compensation  (R.  99)  when  read  in  its 
entirety  in  the  light  of  the  record  leaves  the  impres- 


sion  that  the  Commissioner  assumed  that  the  deceased 
was  in  the  course  of  his  employment  when  he  left  the 
roadhouse  in  the  truck;  that  the  deceased's  actions  in 
standing  up  in  the  truck  (R.  39,  52)  and  in  stepping 
over  the  side  of  the  truck  (R.  39)  did  not  constitute 
any  departure  by  deceased  from  the  course  of  his  em- 
ployment; that  the  deceased's  statements,  which  were 
coincidental  with  his  standing  up  in  and  stepping  from 
the  truck,  that  there  was  a  moose  out  there  (R.  39) 
and  ''Let's  get  out  and  walk"  (R.  39)  did  not  mani- 
fest any  intent  on  the  part  of  deceased  to  embark  on 
a  venture  of  his  own;  most  importantly,  that  as  long 
as  deceased  was  in  his  employer's  truck,  regardless 
of  how  outrageously  he  might  have  conducted  himself, 
he  remained  in  the  course  of  his  employment,  and, 
therefore,  that  the  only  question  which  the  Commis- 
sioner had  to  decide  was  whether  he  voluntarily 
stepped  or  jumped  from  the  truck  or  was  thrown 
from  the  truck  by  reason  of  a  bump  or  jolt. 

While  it  is  the  view  of  appellants  that  the  question 
whether  he  stepped  or  jumped  from  the  truck  or  was 
bounced  out  of  the  truck  is  not  controlling,  appellants 
regard  an  analysis  of  the  Commissioner's  and  of  the 
District  Court's  dispositions  of  that  question  as  use- 
ful and  necessary  in  this  brief. 

Keeping  in  mind  that  the  deceased  was  intoxicated 
during  the  entire  period  which  elapsed  between  the 
time  the  truck  upon  which  he  was  riding  left  the  road- 
house  and  the  time  at  which  deceased  met  his  death,  we 
respectfully  ask  the  court  critically  to  examine  the  fol- 
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lowing  portion  of  the  Commissioner's  findings  and  the 
evidence  in  this  record  which  is  relevant  to  this  por- 
tion of  the  findings.    The  findings  are  these : 

"*  *  *  that  when  about  four  miles  from  the  bar- 
racks and  while  deceased  was  standing  in  the 
body  of  the  truck,  one  of  the  wheels  struck  either 
a  hole  in  the  road  or  an  obstruction,  catapulting 
the  deceased  over  the  side  of  the  truck;  that  he 
landed  first  on  his  feet  and  then  slid  forward 
about  twenty  feet ;  that  neither  of  the  rear  wheels 
struck  the  deceased;  that  the  deceased  died  from 
a  broken  neck  almost  instantly  *  *  *."  (R.  101) 

Separated  for  the  purpose  of  this  examination  the 
important  facts  contained  in  this  language  are  these : 

(a)  Deceased  was  standing  in  the  body  of  the 
truck ; 

(b)  One  of  the  wheels  struck  either  a  hole  in  the 
road  or  an  obstruction; 

(c)  Deceased  was  catapulted  over  the  side  of  the 
truck  by  reason  of  the  wheel  so  striking; 

(d)  Deceased  landed  first  on  his  feet. 

There  are  to  be  noticed  some  facts  established  with- 
out dispute  in  the  record  in  respect  of  which  no  refer- 
ence or  finding  is  made  by  the  Commissioner.  We  re- 
fer to  the  description  of  the  truck  given  by  United 
States  Marshal  Buckley  which  is  contained  in  this 
record  (R.  32) .  Mr.  Buckley  states  that  the  truck  was  a 
dump  truck  with  a  dump  box  on  the  rear ;  that  the  floor 
of  the  box  was  about  four  feet  off  the  ground ;  that  the 
sides  of  the  box  rose  about  eighteen  inches  above  the 
floor  of  the  box.  We  refer  also  to  some  facts  con- 
tained in  the  testimony  of  Ray  Johnston,  which  we 
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regard  of  controlling  importance,  which  will  be  dis- 
cussed in  detail  herein. 

Most  important  of  all  is  the  fact  that,  although 
there  were  six  men  riding  in  the  truck,  including  the 
driver,  only  one  of  these  men  saw  the  accident  occur. 
He  was  Ray  Johnston.  Messrs.  Brown  and  Welchell 
were  riding  in  the  cab  of  the  truck.  Welchell  says 
that  he  did  not  see  the  accident  happen,  but  that  two 
minutes  earlier  he  looked  back  and  that  "*  *  *  they 
were  all  laughing  and  talking  *  *  *"  (R.  27) ;  Brown 
testified  that  ''*  *  *  a  few  minutes  before  the  truck 
stopped  I  glanced  back  and  saw  Ernie  (the  deceased) 
standing  up  in  the  truck  *  *  *"  (R.  52) ;  Berg  knew 
nothing  of  the  accident  happening ;  Jack  Johnston,  al- 
though he  was  not  in  the  cab  but  in  the  dump  box, 
testified  that  he  was  not  looking  at  the  time,  did  not 
see  the  accident  and  that  the  first  he  knew  of  the  acci- 
den  was  when  he  saw  the  deceased  as  the  latter  was 
rolling  along  the  ground  behind  the  truck.  This 
means  that  the  only  direct  evidence — in  fact  the  only 
evidence,  direct  or  circumstantial,  which  this  record 
contains  relating  to  the  manner  of  the  happening  of 
this  accident,  is  the  testimony  of  Ray  Johnston. 

The  testimony  of  Ray  Johnston  is  of  such  impor- 
tance in  this  case  that  appellants  deem  it  advisable  to 
set  it  forth  in  full.  It  should  be  noted  that  his  testi- 
mony was  given  in  response  to  oral  interrogatories 
propounded  by  Mr.  Harry  0.  Arend,  Assistant  United 
States  Attorney  at  Fairbanks,  Alaska,  during  a  for- 
mal Coroner's  inquest  upon  the  body  of  William  Earn- 
est Nutt,  deceased,  and  also  in  response  to  questions 
propounded  by  the  Coroner's  jury  and  the  Coroner 
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himself.    The  testimony  of  Ray  Johnston  (R.  37)  fol-    \ 
lows: 

"Ray  Johnston,  being  first  duly  sworn,  testi-    | 
fied  as  follows: 

Q  State  your  full  name? 

A  Ray  Edward  Johnston. 

Q  Where  do  you  live,  Mr.  Johnston? 

A  Guernsey,  Iowa. 

Q  Where  are  you  temporarily  residing? 

A  At  Lytle  and  Green,  Big  Delta. 

Q  Were  you  acquainted  with  William  Ernest 
Nutt? 

A  Yes,  sir. 

Q  How  long  had  you  known  him? 

A  Well,  for  the  length  of  his  stay  out  there — 
between  3  and  4  weeks. 

Q  Did  you  see  him  last  Friday,  June  26th? 

A  Yes,  sir. 

Q  Where  did  you  see  him  at  that  time? 

A  The  last  time  I  seen  him — you  mean  alive? 

Q  Yes. 

A  Was  getting  out  of  the  truck. 

Q  Where  at? 

A  Four  or  five  miles  North  or  South  of  Big 
Delta. 

Q  At  that  time  you  saw  him  get  out  of  the 
truck.    What  kind  of  truck? 

A  V-8  dump  truck.  About  a  39  or  40. 

Q  Who  all  was  in  the  truck? 

A  There  were  five  of  us.  Otto  Berg,  Jimmy 
Brown,  Harold  Johnston,  Carl — I  don't  know 
Carl's  last  name — no,  Walter.    And  myself. 

Q  Where  were  you  sitting  at  the  time? 
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A  I  was  sitting  in  the  left  hand  corner  in  the 
back  of  the  truck  on  the  floor. 

Q  Who  else  was  in  the  back? 

A  Harold  Johnston  was  sitting  in  the  back  and 
Ernie  was  sitting  in  the  right  side. 

Q  Is  Harold  related  to  you? 

A  My  brother. 

Q  Do  they  call  him  Jack? 

A  That's  right. 

Q  Who  was  in  the  front?    Who  was  driving? 

A  Otto  Berg  was  driving. 

Q  Who  was  with  him  up  in  front? 

A  Otto  was  driving  and  there  was  Walter  and 
Jimmy  Brown. 

Q  How  did  Nutt  get  out  of  the  car — truck? 

A  He  raised  up  and  just  stepped  out — whether 
accidently  or  how — but  that's  how  he  done  it. 

Q  You  say  he  stepped  out? 

A  That's  right. 

Q  Did  he  have  to  make  any  effort? 

A  No. 

Q  Did  you  see  him  get  up  and  get  out? 

A  Yes,  sir. 

Q  Will  you  demonstrate  just  how  he  did  it? 

A  He  just  got  up  and  raised  his  foot  over  like 
that  (demonstrating)  and  said,  'Let's  get  out  and 
walk.'  I  thought  he  was  joking  and  didn't  think 
he  meant  it. 

Q  How  fast  was  the  car  going? 

A  I  wouldn't  think  over  15  miles  an  hour. 

Q  Did  he  make  any  other  statement  right  at 
the  time  or  just  before? 

A  Yes.  He  said  just  before  that  he  saw  a 
moose  down  there  and  said  'Let's  go  get  it.'     I 
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pushed  him  back  and  said  These  are  rough  roads. 
You'll  fall  out/  and  didn't  think  anything  more 
of  it. 

Q  What  did  you  do  after  he  stepped  out? 

A  I  jumped  out  of  the  back  end  and  went  back 
where  he  was  lying. 

Q  Did  the  car  keep  on  going? 

A  For  a  slight  ways,  yes. 

Q  What  did  you  find? 

A  He  was  lying  there  on  his  back.  I  started 
to  give  him  artificial  respiration.  I  thought  he 
had  his  breath  knocked  out. 

Q  Did  he  hit  himself  on  any  part  of  the  truck? 

A  Not  that  I  seen. 

Q  Did  you  feel  anything  when  he  left  the 
truck? 

A  No,  I  didn't.  When  he  left  I  grabbed  the 
back  end  and  jumped  out. 

Q  Can  you  give  any  reason  for  him  acting  like 
this? 

A  No.  Any  more  than  just  joking. 

Q  Had  he  been  drinking? 

A  Slightly. 

Q  Was  he  drunk? 

A  I  wouldn't  say  that  he  was,  no. 

Q  Is  there  anything  you  can  add  that  would 
make  it  easier  for  the  jury  to  determine  the 
actual  cause  of  the  death? 

A  I  don't  know  what  it  would  be. 

Q  Did  he  seem  to  have  any  financial  worries? 

A  He  was  happy  and  laughing  when  he  done 
that. 

Q  Had  you  ever  observed  him  drinking  before 
that? 
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A  I  don't  believe  I  ever  have. 

Q  He  had  never  been  drunk  in  your  presence? 

A  No. 

Q  Do  you  think  in  your  own  mind  that  he  knew 
what  he  was  doing? 

A  I  think  he  knew  what  he  was  doing  but  I 
think  he  was  just  joking.  I  don't  think  he  in- 
tended to  go  that  far. 

Question  By  Jury:  Do  you  think  when  he 
stepped  over  the  edge  of  the  truck  body  he 
apparently  thought  that  he  would  step  out  on  the 
ground — w^as  he  in  that  sort  of  mental  condition — 
so  that  his  body  could  have  turned  over? 

A  I  don't  think  he  figured  on  letting  his  foot 
go  down  there  that  far. 

Q  He  would  have  a  tendency  of  stepping  over 
the  edge  to  bring  him  in  a  sort  of  revolving  mo- 
tion and  the  w^heel  might  catch  him  if  he  was  far 
enough  ahead  of  the  hind  wheel?  Were  there  any 
chains  on  the  side  of  the  truck? 

A  I  don't  think  there  was.  I  don't  believe  there 
was  a  chain  hanging  on  the  side  of  the  truck. 

Question  By  Coroner:  When  he  went  over 
the  side  you  saw  him  clear  the  bed  of  the  truck? 

A  Yes. 

Q  He  didn't  hang  to  the  truck? 

A  He  went  real  quick.  I  jumped  out  at  the 
same  time  because  I  knew  he  had  been  hurt. 

Question  By  Jury:  When  he  hit  the  ground 
did  he  hit  with  his  feet? 

A  I  thought  he  hit  with  his  feet  and  then  rolled 
over  on  his  shoulder  and  head. 

Mr.  Arend  :  If  he  stepped  out  of  there  how  did 
he  happen  to  hit  the  ground  so  as  to  make  an 
impression  of  both  feet? 
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A  It  is  quite  a  ways  from  the  side  of  the 
truck  to  the  ground.  It  is  several  feet  down.  Those 
things  happen  so  quick  it  is  hard  for  a  person 
to  see." 

Second  in  importance  only  to  the  testimony  of  Ray 
Johnston  is  the  testimony  of  John  J.  Buckley,  Chief 
Deputy  United  States  Marshal  for  the  Fourth  Judi- 
cial Division  of  the  Territory  of  Alaska.  That  testi- 
mony (R.  32),  which  was  given  at  the  same  inquest 
as  that  at  which  the  testimony  of  Ray  Johnston  was 
given,  follows: 

"John  J.  Buckley,  being  first  duly  sworn, 
testified  as  follows: 

Q  Your  name  is  John  J.  Buckley? 
A  Yes,  sir. 

Q  You  are  the  Chief  Deputy  Marshal  for  this 
Division? 
A  Yes,  sir. 

Q  Were  you  acquainted  with  William  Ernest 
Nutt? 

A  No,  I  wasn't.  Not  until  after  his  death. 
Q  Did  you  see  his  body  after  his  death? 
A  Yes,  sir. 
Q  On  what  day? 

A  On  Saturday.  Last  Saturday,  June  27th. 
Q  At  what  time? 
A  About  3  o'clock  A.  M. 
Q  Where? 

A  About  3  miles  south  of  Big  Delta  on  the 
Richardson  Highway. 

Q  In  what  kind  of  surroundings? 
A  He  was  laying  in  the  road  with  his  feet 
toward  the  bank  of  the  road,  lying  on  the  shoulder 
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of  the  road  with  his  head  quite  close  to  the  travel 
marks  on  the  road.  As  a  matter  of  fact,  it  was 
right  on  the  edge  of  the  travel  wear  of  the  road. 
Lying  with  his  face  looking  towards  the  woods 
on  the  right  hand  side  of  the  road  going  out. 

Q  Were  his  feet  pointing  to  Fairbanks  or  to- 
wards Valdez? 

A  Right  at  that  spot  I  don't  know  the  direc- 
tions but  he  was  on  the  right  hand  side  of  the 
road  with  his  feet  pointing  toward  the  ditch. 

Q  Right  hand? 

A  He  was  lying  this  way  (motioning)  with  his 
feet  toward  the  ditch.  Right  on  the  shoulder. 

Q  More  cross  ways  of  the  road? 

A  He  was  directly  across  the  road. 

Q  Any  part  of  his  body  in  the  road  bed? 

A  His  head  was  on  the  outside  of  the  regular 
travel  of  the  road. 

Q  Just  outside? 

A  You  would  have  to  turn  out  around  him  to 
get  around.  There  were  marks  there  where  cars 
had  traveled. 

Q  Was  anyone  else  there? 

A  Jim  Brown  and  Ray  Johnston  and  the  book- 
keeper for  Lytle  and  Green.  I  don't  recall  his 
name. 

Q  Did  anyone  else  go  out  with  you? 

A  Mr.  Growden,  U.  S.  Commissioner  and  I 
and  Patrolman  Buster  Anderson. 

Q  Did  you  make  an  inquiry  there  as  to  the 
cause  of  this  man's  death? 

A  Yes. 

Q  What  did  you  find? 

A  I  found  out  from  Ray  Johnston  who  was 
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watching  the  body  that  they  had  been  down  to 
Big  Delta  and  I  found  out  later  that  they  had 
been  sent  to  Big  Delta  by  the  foreman  to  make 
some  repairs  on  the  boat  which  they  had  done 
and  had  been  scheduled  to  go  home  about  8  or 
8:30  in  the  evening.  A  man  by  the  name  of  Otto 
Berg  wasn't  going  back  until  later  and  these  men, 
Nutt  and  the  two  Johnston  brothers  and  one  other 
decided  to  stay  there  and  wait  for  Otto  Berg. 
They  had  been  drinking  considerable  and  my  in- 
formation was  that  Nutt  had  drunk  very  heav- 
ily and  had  passed  out.  They  put  him  in  bed  and 
he  got  up  and  seemed  to  be  all  right — got  into  the 
truck  by  himself  and  the  three  of  them  sat  in  the 
truck  with  their  backs  toward  the  cab.  They  trav- 
eled about  three  miles  to  where  the  body  was 
when  Ray  Johnston  said  that  Ernest  Nutt  made 
the  remarks:  'There's  a  moose  out  there.  Here's 
where  I  get  off.'  The  next  thing  they  knew  he 
was  gone,  whether  he  fell  out  or  jumped  out. 
Johnston  wasn't  altogether  sober.  It  appears  that 
the  ground  at  the  point  where  he  hit  the  ground 
was  on  a  straight  of  way  after  they  had  gone 
around  a  small  curve  and  had  got  out  into  the 
straight  of  way  on  the  road  and  traveled  200 
feet  from  the  curve,  and  showed  marks  where  he 
hit  the  ground  apparently  with  his  feet  spread 
out.  You  could  see  where  the  ground  was  broke, 
and  then  evidently  he  went  over  on  his  head  and 
face  and  slid  on  the  ground.  His  right  shoulder 
had  a  little  bruise.  His  left  side  was  all  bruised 
and  scratched  and  along  his  face  where  the  flesh 
had  hit,  the  gravel  was  ground  into  the  side  of 
his  face.  The  body  was  warm  when  we  got  there. 
Both  the  Commissioner  and  myself  looked  for 
wounds  on  the  body — picked  up  his  head  and  I 
believe — we  were  certain  his  neck  was  broken 
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because  the  neck  was  twisted  around  as  though 
there  was  nothing  there  to  hold  it  and  we  could 
feel  what  we  thought  was  a  broken  vertebra — 
about  the  fourth  vertebra  from  the  skull.  There 
was  no  other  marks  on  the  body  except  the  evi- 
dence that  he  slid.  I  stepped  that  off  from  the 
place  where  he  hit  and  the  body  had  not  been 
disturbed  and  it  was  about  20  feet.  Otto  Berg 
was  questioned  as  to  what  speed  he  was  traveling 
when  he  went  around  the  curve  and  he  said  be- 
tween 20  and  25  miles,  and  that  was  possible. 
After  he  got  around  this  curve  he  felt  the  dual 
tire  jump  up  in  the  air  and  strike  the  ground 
again.  He  stopped  the  car.  He  didn't  know  at 
the  time  that  Nutt  had  gone  over.  He  was  of  the 
opinion  that  the  dual  tire  on  the  right  hand  side 
of  the  car  struck  Nutt  when  he  went  over.  The 
examination  of  the  truck  we  made,  the  position 
Nutt  was  sitting,  he  couldn't  have  jumped  out 
of  the  truck  and  been  hit  by  the  wheels.  The  car 
would  be  by  him  when  he  hit  the  ground.  But 
that  might  be  explained — that  jar  might  be  ex- 
plained that  when  he  got  up  he  had  to  spring 
from  the  bottom  of  the  truck  to  get  out  and  he 
might  have  thought  that  was  the  jar.  The  cloth- 
ing— ^he  had  on  a  slicker — one  of  these  oil  slickers 
— the  marks  on  his  left  arm  showed  no  imprint 
of  any  tire.  Neither  did  his  face  or  head  or  chest. 
You  could  see  no  marks  at  all  of  tire  treads. 

Q  Did  you  see  the  truck  they  were  driving  in? 

A  Yes. 

Q  Was  there  any  possibility  to  fall  between  the 
body  and  the  back  of  the  cab? 

A  No.  The  bed  of  the  truck  — 

Q  You  saw  no  evidence  of  tire  marks  on  the 
body  and  in  your  opinion  it  wouldn't  have  been 
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possible  for  him  to  fall  under  the  back  wheels  if 
he  jumped  out? 

A  If  he  jumped  it  would  have  been  utterly  im- 
possible for  him  to  strike  the  rear  wheel.  That 
was  my  opinion  anyway  because  the  truck  bed 
is  quite  high — I  think  it  is  about  four  feet  from 
the  ground  to  the  bottom  of  the  bed  of  the  truck 
then  it  has  a  ten-inch  high  box  on  it  and  above 
that  a  piece  of  wood  to  extend  the  box  up  higher. 
He  would  have  to  jump  at  least  eighteen  inches 
to  spring  over  to  get  away  from  it.  By  the  time 
he  hit  the  ground  the  truck  would  be  by  him. 

Q  Did  you  see  any  evidence  of  foul  play? 
A  No. 

Question  By  Jury:  You  think  he  went  over 
the  side  of  the  truck? 

A  He  had  to  go  out  the  side  of  the  truck.  The 
position  showed  that  the  first  marks  were  on  the 
right  hand  side  outside  the  travel  of  the  cars. 

Q  You  think  he  had  been  dragged? 

A  I  know  he  had  been  dragged — ^he  skidded 
along  the  road. 

Mr.  Arend:  He  was  dragged  by  his  own  force? 

A  After  he  hit  the  ground,  he  collapsed,  turned 
over  and  slid.  Mr.  Berg,  who  was  driving  the 
truck  at  the  time,  is  almost  certain  in  his  own 
mind  that  the  dual  tire  went  over  him,  but  there 
is  no  evidence  that  we  can  see  and  we  looked  for 
that  after  we  talked  to  Berg,  and  we  couldn't  see 
any  marks  of  the  tire. 

Q  Were  any  bones  broken? 

A  We  couldn't  find  any.  Only  the  neck.  I  tried 
his  right  ankle,  the  one  he  hit  the  ground  with. 
There  was  no  crunching  of  the  bones  and  no 
fracture  that  we  could  feel." 
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Dr.  A.  J.  Schaible  testified  at  the  inquest  that  the 
deceased  was  in  the  neighborhood  of  six  feet  tall  and 
was  quite  muscular  (R.  31). 

According  to  Ray  Johnston,  Earnest  Nutt  was  stand- 
ing on  the  floor  of  the  truck  when  he  jumped  or 
stepped  from  the  truck  (R.  39).  Because  of  the  height 
of  the  sides  of  the  truck  body  or  dump  box,  according 
to  Deputy  Marshal  Buckley  (R.  36,  37),  a  person 
or  object  resting  on  the  floor  of  the  dump  box  of  the 
truck  would  have  to  rise  or  be  raised  at  least  eighteen 
inches  in  order  to  clear  the  side  of  the  dump  box  so 
as  to  leave  the  dump  box  in  that  manner.  The  road 
was  smooth  at  the  place  where  the  death  occurred, 
according  to  Walter  Welchell  (R.  27),  and  according 
to  Jack  Johnston  (R.  49).  The  only  other  testimony 
regarding  the  condition  of  the  road  was  given  by 
Robert  L.  Nine  by  deposition,  which  is  a  part  of  the 
record  herein  (R.  83-98).  In  that  deposition  Mr.  Nine 
testified  that  the  road  was  wet  and  rutted,  but  at  no 
point  in  the  deposition  does  he  state  that  these  condi- 
tions existed  at  the  point  where  the  accident  occurred ; 
although  it  was  five  hours  after  the  accident  before 
Mr.  Nine  arrived  at  the  scene  of  the  accident,  he 
nevertheless  felt  justified  in  volunteering  his  opinion 
"that  as  the  truck  rounded  the  curve  it  hit  a  chuck 
hole  and  the  deceased  was  thrown  out  on  the  ground" 
(R.  95).  However,  in  answer  to  Interrogatory  34  in 
his  deposition  Mr.  Nine  seems  to  have  forgotten  that 
opinion,  because  in  answer  to  Interrogatory  34  he 
says  that  when  he  arrived  at  the  scene  of  the  accident 
the  body  was  about  500  feet  past  the  curve  (R.  90). 
All  of  the  testimony  given  on  the  point  by  witnesses 
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who  were  present  at  the  time  of  the  accident  or  who 
came  up  before  the  body  had  been  moved  fixed  the 
point  of  the  accident  as  about  two  hundred  feet  past 
the  curve.  Mr.  Nine  alone  fixes  the  point  at  which 
the  body  came  to  rest  at  five  hundred  feet  past  the 
curve.  It  is  proper  to  assume  that  his  statement  that 
the  road  was  wet  and  rutted  was  made  with  refer- 
ence to  a  point  or  area  five  hundred  feet  beyond  the 
curve;  his  testimony  is  valueless  in  respect  of  the 
condition  of  the  road  two  hundred  feet  beyond  the 
curve,  particularly  in  the  light  of  the  positive  state- 
ments of  the  other  witnesses  that  the  road  was  smooth 
at  the  point  where  the  accident  occurred.  Mr.  Nine 
relinquishes  all  claim  to  credibility  when  he  says  that 
the  deceased  could  have  been  thrown  out  of  the  truck 
as  it  rounded  the  curve  so  that  the  body  would  come 
to  rest  500  feet  beyond  the  curve. 

The  Commission  has  found  as  facts  that  one  of  the 
wheels  struck  either  a  hole  in  the  road  or  an  obstruc- 
tion with  such  force  as  to  ''catapult"  the  muscular 
six-foot  decedent,  who  was  standing  in  the  dump  box 
of  the  truck,  over  the  eighteen-inch  high  side  of  the 
truck,  in  a  direction  at  right  angles  to  the  direction  in 
which  the  truck  was  travelling,  in  such  a  manner  that 
the  decedent  landed  with  both  feet  striking  the  road 
bed  simultaneously  (R.  101).  This  means  obviously 
that  the  force  of  the  bump  was  sufficiently  great  either 
(a)  to  throw  the  decedent  straight  up  in  the  air  from 
a  standing  position  inside  the  truck  until  his  feet  were 
more  than  eighteen  inches  above  the  floor  level,  then 
to  the  right  so  as  to  clear  the  side  of  the  truck  body 
and  the  rear  wheel,  then  downward  to  the  ground  so 
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as  to  permit  the  decedent  to  land  with  both  feet  strik- 
ing simultaneously  on  the  road  bed  on  the  right  side  of 
the  road;  or  (b)  to  throw  the  decedent  outward  over 
the  right  side  of  the  truck  body  and  in  such  a  manner 
as  to  permit  him  (a  man  six  feet  tall)  to  make  a  com- 
plete somersault  in  a  space  five  feet  above  the  ground 
so  as  to  land  with  both  feet  striking  the  road  bed  si- 
multaneously and  with  the  direction  of  his  fall  still 
at  right  angles  to  the  direction  in  which  the  truck  was 
travelling. 

Appellants  submit  that  the  foregoing  analysis  of 
the  Commissioner's  treatment  of  the  question  whether 
the  deceased  stepped  or  jumped  from  the  truck  or  was 
bounced  out  of  the  truck  shows  that  there  was  no  sub- 
stantial evidence  before  the  Commissioner  from  which 
he  could  have  made  the  finding  which  he  did  make  on 
this  question.  The  analysis  seems  also  to  show  that  the 
Commissioner  regarded  that  one  question  as  control- 
ling and,  as  will  be  shown  later  in  this  brief,  appel- 
lants respectfully  submit  that  the  District  Court  seems 
to  have  followed  the  Commissioner  in  that  mistaken 
view. 

Actually,  of  course,  the  findings  of  the  Commis- 
sioner as  affirmed  by  the  District  Court  which  appel- 
lants are  attacking  in  this  proceeding  are  the  findings 
that  the  fatal  injury  arose  out  of  and  in  the  course  of 
deceased's  employment  and  was  not  due  solely  to  the 
deceased's  intoxication. 

In  order  for  these  findings  to  be  left  undisturbed  by 
this  Court  this  Court  must  hold  that  the  record  be- 
fore the  Commissioner  contained  substantial  evidence 
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from  which  the  Commissioner  could  have  made  those 

findings. 

In  Avignone  Freres,  Inc.,   v.   Cardillo    (U.S.C.A. 

D.C.  1940)  117  F.(2d)  385,  the  court  said: 

"Substantial  evidence  is  'such  relevant  evi- 
dence as  a  reasonable  mind  might  accept  as  ade- 
quate to  support  a  conclusion.'  "  (Citing  Consoli- 
dated Edison  Company  v.  National  Labor  Rela- 
tions Board,  305  U.S.  197,  229,  59  S.  Ct.  206,  217, 
83L.ed.  126) 

Avignone  Freres,  Inc.,  v.  Cardillo,  117  F. 
(2d)  385,  386. 

What  relevant  evidence  is  there  in  this  record  which 
could  be  accepted  by  a  reasonable  mind  as  adequate 
to  support  those  findings  of  the  Commissioner  in  this 
case? 

In  order  for  the  Commissioner  to  find  that  the 
death  of  William  Earnest  Nutt  arose  out  of  and  in  the 
course  of  his  employment  it  was  necessary  for  the 
Commissioner  to  find  that  the  death  of  William  Earn- 
est Nutt  resulted  from  a  peril  or  risk  involved  in  or 
incidental  to  his  employment  or  to  the  conditions  un- 
der which  his  employment  was  required  to  be  per- 
formed. 

Specifically  what  was  the  risk  or  peril  to  which  the 
deceased  was  exposed  and  because  of  which  he  met 
his  death?  It  was  the  persistence  of  the  deceased  in 
standing  up  in  the  body  of  the  truck  after  he  had  been 
warned  of  the  danger  of  doing  so  (R,  39,  52)  and  his 
act  of  stepping  out  of  the  truck  (R.  39).  Clearly, 
neither  his  employment  directly  nor  his  employment 
indirectly   through   the   incident   of   his   transporta- 
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tion  exposed  him  to  any  such  peril.  Up  to  the  time  the 
deceased  stood  up  in  the  truck  the  deceased  was  seated 
in  complete  safety  in  the  truck  with  his  back  toward 
the  cab  (R.  34,  38,  52).  The  case  would  be  somewhat 
different  if  the  truck  in  which  he  was  being  transport- 
ed had  been  so  crowded  as  to  require  him  to  stand,  al- 
though it  would  be  difficult  even  then  to  find  evidence 
in  this  record  which  would  reasonably  justify  an  in- 
ference that  the  slight  jolt  or  bump  to  which  Otto  Berg 
testified  could  have  thrown  the  deceased  from  the 
truck  in  the  manner  in  which  he  did  leave  the  truck. 

Ray  Johnston  (R.  40)  and  Jack  Johnston  (R.  48), 
who  were  riding  in  the  dump  box  of  the  truck  with  the 
deceased,  stated  that  they  felt  no  jolt  or  jar  or  bump, 
that  they  felt  "nothing";  Brown  said  that  just  before 
the  truck  stopped  there  was  a  sort  of  bump  or  jar  and 
that  he  could  not  associate  the  jolt  with  anything  and 
that  he  could  not  say  that  it  was  a  bump  in  the  road 
(R.  52,  53) ;  Berg,  who  was  driving,  said  he  stopped 
the  truck  because  he  knew  something  had  happened, 
that  there  was  a  jolt  or  a  bounce,  that  what  it  was  he 
didn't  know,  that  it  was  like  the  truck  made  a  jolt  like 
it  had  run  over  a  rock  (R.  44) ;  Welchell  testified  that 
he  felt  a  jar  in  the  truck  and  thought  the  truck  must 
have  hit  something  or  bumped  under  the  hind  wheel 
(R.  27) ;  Deputy  Marshal  Buckley  thought  that  the 
jar  was  explained  by  the  spring  from  the  bottom  of 
the  truck  which  deceased  must  have  made  in  order  to 
clear  the  side  of  the  truck  (R.  36) ;  Ray  Johnston 
jumped  from  the  truck  immediately  after  the  deceased 
left  the  truck  so  that  the  departure  of  the  two  men 
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must  certainly  have  so  lightened  the  load  in  the  truck 
as  to  be  noticeable  to  those  in  the  cab  (R.  40). 

It  simply  is  not  reasonable  to  believe  that  the  jolt  or 
jar  described  by  the  men  who  were  in  the  cab  of  the 
truck  and  which  was  not  felt  at  all  by  the  Johnston 
brothers,  who  were  in  the  body  of  the  truck,  could 
have  been  of  sufficient  force  so  as  to  throw  the  six-foot 
muscular  (R.  31)  deceased  from  a  standing  position 
on  the  floor  of  the  truck  over  the  right  side  of  the 
truck  and  at  right  angles  to  the  direction  in  which  the 
truck  was  travelling  so  as  to  cause  him  to  strike  the 
road  in  the  manner  in  which  the  Commissioner  finds 
he  did  strike  the  road.  Appellants  regard  the  finding 
that  deceased  was  catapulted  over  the  side  of  the  truck 
because  one  wheel  struck  a  hole  or  obstruction  as  un- 
reasonable and  as  not  being  supported  by  any  substan- 
tial evidence  because  it  involves  a  rejection  of  a  physi- 
cal law — assuming  that  the  deceased  did  not  step  or 
jump  from  the  truck  but  was  standing  in  the  truck 
(R.  101),  it  is  submitted  that  no  ordinary  jolt  or  jar 
resulting  from  one  of  the  wheels  striking  either  a  hole 
in  the  road  or  an  obstruction  could  have  thrown  the 
deceased  over  the  side  of  the  truck  at  right  angles  to 
the  line  of  travel  so  that  he  would  land  on  both  feet 
simultaneously  and  then  slide  forward  (in  the  direc- 
tion of  travel  of  the  truck)  twenty  feet;  whereas,  it 
is  not  only  a  reasonable  but  practically  a  necessary 
conclusion  that  if  the  deceased  jumped  or  stepped 
from  the  truck  as  Ray  Johnston,  the  only  eye  witness, 
says  he  did,  he  would  land  on  both  feet  and  would  then 
fall  and  slide  forward  in  the  direction  in  which  the 
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truck  was  travelling,  just  as  a  person  leaving  a  mov- 
ing street  car  or  train  would  do. 

It  is  notable  that  all  of  the  physical  facts  which  ap- 
pear in  this  record  regarding  the  position  and  condi- 
tion of  the  deceased's  body  after  the  accident  confirm 
and  verify  the  testimony  of  Ray  Johnston  and  are  at 
odds  with  the  findings  of  the  Commissioner. 

Appellants  call  particular  attention  to  the  oral  de- 
cision of  Judge  Bowen  which  is  set  forth  on  pages 
111,  112  and  113  of  the  Record.  Judge  Bowen's  views 
on  the  merits  are  set  forth  in  two  paragraphs  of  that 
decision. 

"I  do  not  hesitate  to  say  that  I  feel  that  the 
Deputy  Commissioner  made  a  mistake  in  arriv- 
ing at  the  decision  and  conclusions  announced  by 
him,  but  I  am  unable  to  say  that  as  a  matter  of 
law  there  is  no  substantial  evidence  to  support 
the  action  of  the  Deputy  Commissioner.  On  the 
contrary,  I  am  inclined  to  think  there  is  some 
substantial  evidence  to  support  the  Deputy  Com- 
missioner, notably  the  testimony  of  witness  Berg, 
the  truck  driver,  that  he  felt  a  jarring  of  the 
truck  at  the  time  of  the  accident,  and  for  that 
reason  it  seems  to  me  under  the  statute  this  Court 
is  without  authority  to  change  the  result  arrived 
at  by  the  Depuy  Commissioner. 

"I  repeat,  however,  that  I  think  the  Commis- 
sioner made  a  mistake.  I  think  in  view  of  the 
testimony  of  Ray  Johnston  as  to  what  took  place 
in  respect  to  those  things  connected  with  the  ac- 
cident, that  the  more  direct  and  positive  proof  in 
this  case  is  more  convincing  that  the  decedent, 
while  in  a  partially  intoxicated  condition  and  in  a 
spirit  of  playfulness  or  bravado  or  acting  under 
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alcoholic  stimulant,  stepped  out  of  that  tinack, 
himself,  and  that  he  was  not  thrown  out  of  the 
truck  by  any  jarring  of  the  truck  caused  by  rough 
roads.  That  is  what  I  think  about  it,  but  I  as- 
sume from  the  statute  that  my  thought  in  the 
matter  is  of  no  concern  in  view  of  the  fact  that 
this  Court  cannot  hold  as  a  matter  of  law  that 
there  is  no  substantial  evidence  to  support  the 
Deputy  Commissioner's  action." 

While  it  is  interesting  to  note  that  the  District 
Court  recognized  the  difficulty  of  agreeing  with  the 
Commissioner  in  respect  of  the  Commissioner's  find- 
ing that  the  deceased  was  catapulted  over  the  side  of 
the  truck  by  any  jolt  or  jar,  it  is  more  important  to 
note  that  both  the  Deputy  Commissioner  and  the  Dis- 
trict Court  failed  to  deal  with  one  of  the  two  controll- 
ing questions  raised  in  this  controversy. 

The  compensation  order  award  of  compensation  (R. 
99)  and  the  District  Court's  oral  decision  (R.  Ill, 
112,  113)  contained  no  language  indicating  that  any 
consideration  was  given  to  the  question  whether  the 
death  resulted  from  exposure  to  a  peril  involved  in  or 
incidental  to  the  employment  of  the  deceased  or  to 
the  conditions  under  which  that  employment  was  re- 
quired to  be  performed. 

The  District  Court's  decision  is  also  silent  in  respect 
of  the  question  whether  or  not  the  death  was  due  sole- 
ly to  intoxication  of  the  deceased. 

Let  us  assume,  without  conceding,  that  the  District 
Court  was  correct  in  holding  that  the  record  before 
the  Deputy  Commissioner  did  contain  some  substan- 
tial evidence  in  support  of  the  Deputy  Commissioner's 
finding  that  a  jolt  or  bump  occurred  which  was  of 
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sufficient  violence  to  catapult  the  deceased  over  the 
side  of  the  truck  and  onto  the  roadway.  It  is  the  po- 
sition of  the  appellants  that  such  a  holding,  even  if  cor- 
rect, could  not  by  itself  justify  the  District  Court's 
decision  that  the  Deputy  Commissioner's  compensa- 
tion order  award  of  compensation  of  July  3,  1945, 
was  in  accordance  with  law;  it  was  necessary  for  the 
District  Court  first  to  find  that  the  record  before  the 
Deputy  Commissioner  contained  substantial  evidence 
that  the  death  of  William  Earnest  Nutt  arose  out  of 
and  in  the  course  of  his  employment,  and  further  that 
the  same  record  failed  affirmatively  to  establish  that 
the  death  of  William  Earnest  Nutt  was  occasioned 
solely  by  his  intoxication.  If  the  District  Court  could 
not  make  both  of  these  findings,  the  District  Court 
could  not  correctly  hold  that  the  compensation  order 
award  of  compensation  was  in  accordance  with  law. 

Appellants  submit  that  both  the  Deputy  Commis- 
sioner and  the  District  Court  failed  to  recognize  (a) 
that  it  was  William  Earnest  Nutt's  departure  from 
the  course  of  his  employment  in  standing  in  the  truck 
and  in  indulging  in  the  conduct  which  this  record 
clearly  discloses  which  alone  placed  him  in  a  position 
of  peril  and  (b)  that  it  is  unreasonable  to  believe  that 
William  Earnest  Nutt  would  have  so  conducted  him- 
self if  he  were  not  in  an  intoxicated  condition. 

Appellants  hasten  to  point  out  that  it  was  not  neces- 
sary for  the  District  Court  and  it  is  not  necessary  for 
this  court  to  hold  with  appellants  on  both  of  these 
propositions.  If  appellants  are  correct  in  asserting 
that  the  peril  to  which  William  Earnest  Nutt  exposed 
himself  as  a  result  of  which  he  died  was  a  peril  ere- 
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ated  by  his  own  departure  from  the  course  of  his  em- 
ployment or  was  a  peril  which  was  not  incidental  to  his 
employment  or  the  conditions  under  which  his  employ- 
ment was  to  be  performed,  then  the  decision  of  this 
case  should  be  in  favor  of  appellants  regardless  of  the 
finding  which  the  court  may  make  in  respect  of  the 
question  of  intoxication. 

An  injury  cannot  be  said  to  arise  out  of  the  em- 
ployment unless  it  occurs  in  the  course  of  the  em- 
ployment and  as  the  result  of  a  risk  involved  in  or 
incidental  to  the  employment  or  to  the  conditions 
under  which  it  is  required  to  be  performed;  the  fact 
that  the  injury  is  contemporaneous  or  coincident 
with  employment  is  not  alone  a  sufficient  basis  for  an 
award. 

Fazio  V.  Cardillo   (U.S.C.A.  D.C.)    109  F. 
(2d)  835,  836. 

Assuming  that  William  Earnest  Nutt  was  in  the 
course  of  his  employment  when  he  left  Rika's  road- 
house  in  appellants'  truck  (R.  100,  101)  it  would  seem 
logical,  if  not  inevitable,  that  this  inquiry  should  pro- 
ceed to  a  determination  of  the  question  whether  his 
transportation  in  that  truck  exposed  him  to  a  risk 
or  peril  which  caused  his  death. 

Six  men,  including  the  driver,  were  riding  in  the 
truck;  three  of  them,  including  the  deceased,  were 
riding  in  the  back  or  truck  body.  Exclusive  of  the 
deceased  no  one  was  injured.  That  fact  is  important 
because  it  directs  attention  to  the  question  why,  of  at 
least  three  men  exposed  to  exactly  the  same  risk,  was 
only  one  injured? 
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The  answer  to  that  question  is,  of  course,  that  the 
risk,  if  any,  to  which  the  transportation  itself  exposed 
these  men  did  not  cause  deceased's  injuries.  The  cen- 
tral fact  from  which  flowed  the  tragic  consequences 
giving  rise  to  this  controversy  is  the  fact  of  deceased's 
intoxication.  When  the  deceased  persisted  in  stand- 
ing in  the  body  of  the  truck  (testimony  of  Ray  John- 
ston, R.  39;  testimony  of  James  F.  Brown,  R.  52), 
and  when  the  deceased  said,  ''Let's  get  out  and  walk" 
and  stepped  out  of  the  moving  truck  (testimony  of 
Ray  Johnston,  R.  39),  he  completely  departed  from 
the  course  of  his  employment  and  exposed  himself  to 
a  grave  peril  which  not  only  was  not  involved  in  or 
incidental  to  his  employment  but  was  the  immediate 
and  inevitable  result  of  his  departure  from  his  em- 
ployment. 

In  determining  whether  a  servant's  acts  are  for  the 
purpose  of  serving  the  master  or  are  such  as  to  con- 
stitute a  deviation  from  the  course  of  his  employment 
*Tt  is  the  state  of  the  servant's  mind  which  is 
material.    Its   external  manifestations   are  im- 
portant only  as  evidence.   The  act  is  within  the 
scope  of  employment  only  if  the  servant  is  actu- 
ated to  some  extent  by  an  intent  to  serve  his 
master.  However,  it  is  only  from  the  manifesta- 
tions of  the  servant  and  the  circumstances  that, 
ordinarily,  his  intent  can  be  determined." 

Restatement  of  Agency,  Sec.  235. 

In  Morgan  v.  Hoague  (App.  D.C.)  72  F.(2d)  727, 

it  is  said: 

*'In  order  to  determine  whether  the  injury  in 
this  case  arose  'in  the  course  of  the  deceased's 
employment,  reference  must  be  had  to  the  time. 
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place,  and  circumstance  under  which  the  injury 
occurred." 

Morgan  v.  Hoague  (App.  D.C.)  72  F.(2d) 
727. 

That  the  deviation  from  the  course  of  the  employ- 
ment may  be  simultaneous  with  the  casualty  is  clearly 
established  by  the  decision  of  the  Fifth  Circuit  Court 
of  Appeals  in  Hundley  v.  Hartford  Accident  Company ^ 
87  F.  (2d)  416,  in  which  case  an  oil  company  distrib- 
utor bought  an  airplane  which  he  intended  to  use  both 
for  his  own  pleasure  and  on  company  business. 
One  Sunday  morning  he  went  out  to  the  airport  to  en- 
deavor to  sell  his  company's  gasoline  to  the  manager. 
He  entered  the  hangar  where  his  plane  was  housed 
to  watch  two  men  polish  his  plane.  He  decided  to  help 
them,  by  using  a  mechanical  buffer.  While  he  was 
trying  to  clean  this  buffer  with  gasoline,  it  exploded, 
fatally  burning  him.  The  court  said  that  the  deviation 
from  his  employment  occurred  when  Hundley  took 
hold  of  the  buffer. 

The  Restatement  of  Agency,  Sec.  235,  also  contains 
this  language: 

"The  fact  that  an  act  is  done  in  an  outrageous 
or  abnormal  manner  has  value  in  indicating  that 
the  servant  is  not  actuated  by  an  intent  to  per- 
form the  employer's  business." 

Restatement  of  Agency,  Sec.  235. 

Application  of  these  principles  to  the  facts  in  this 
case  is  a  simple  and  conclusive  exercise.  Assuming  that 
deceased  was  in  the  course  of  his  employment  at  the 
beginning  of  the  ride  during  which  he  met  his  death, 
we  find  it  established  by  this  record  that  shortly  before 
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he  met  his  death  he  stood  up  in  the  truck  while  the 
truck  was  passing  over  rough  road,  and  said  *'he  saw 
a  moose  down  there"  and  said,  'lets  go  get  it"  (testi- 
mony of  Ray  Johnston  (R.  39) ;  testimony  of  James 
F.  Brown  (R.  52)  ).  If  there  was  nothing  else  in  this 
record  regarding  the  matter  of  deviation,  it  seems  that 
any  reasonable  mind  must  conclude  that  when  the  de- 
ceased, who  had  ridden  with  complete  safety  for  sev- 
eral miles  while  seated  in  the  bed  of  the  track,  stood 
up  in  the  truck  on  a  rough  road,  stated  that  there  was 
a  moose  out  there  and  invited  his  companions  to  join 
him  in  going  to  get  it,  he  committed  a  complete  de- 
viation from  the  course  of  his  employment,  for  the 
consequences  of  which  the  employer  cannot  fairly  be 
held  responsible.  When  to  those  facts  is  added  the 
testimony  of  Ray  Johnston  that  deceased  voluntarily 
stepped  out  of  the  moving  truck  and  the  physical  facts 
which  have  been  accepted  by  the  Commissioner  as 
true,  it  seems  to  appellants  that  the  conclusion  must 
be  inescapable  that  deceased's  departure  from  the 
truck  could  not  have  occurred  in  the  course  of  his  em- 
ployment. 

The  clear  common  sense  of  the  situation  disclosed 
by  this  record  is  that  the  deceased,  who  had  only  to 
remain  seated  in  the  truck  in  order  to  remain  in  the 
course  of  his  employment  as  well  as  in  complete  safety, 
acted  in  the  outrageous  manner  in  which  he  did  act 
simply  and  solely  by  reason  of  his  intoxication  which 
has  been  found  as  a  fact  by  the  Commissioner;  that 
by  reason  of  his  stimulated  condition  he  became  obliv- 
ious to  the  danger  of  his  situation  and,  ignoring  it, 
acted  in  such  a  manner  as  to  bring  about  his  own  death. 
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Assigned  errors  Nos.  (3)  and  (4) : 

(3)  The  court  erred  in  granting  the  motion  of  re- 
spondent C.  M.  Whipple  to  dismiss  the  libel  of  libel- 
lants  herein;  and  in  failing  to  deny  said  motion  (R. 
115,  116). 

(4)  The  court  erred  in  entering  the  order  or  final 
decree  on  November  21,  1945,  granting  said  motion  to 
dismiss  and  dismissing  said  libel  (R.  116). 

In  support  of  their  assignments  of  error  (3)  and 
(4)  appellants  adopt  by  reference  their  argument  in 
support  of  their  assignments  of  error  (1)  and  (2). 

It  would  seem  necessarily  to  follow  that  if  this 
court  decides  favorably  to  appellants  the  questions 
raised  by  appellants  in  either  assigned  error  (1)  or 
assigned  error  (2),  this  court  must  decide  favorably 
to  appellants  the  questions  raised  by  assigned  errors 
(3)  and  (4). 

Respectfully  submitted, 

Merritt,  Summers,  Bucey  &  Stafford, 
Matthew  Stafford 

G.  H.  Bucey 

Proctors  for  Appellants. 
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Winitth  States! 
Circuit  Court  of  Appeals! 

FOR  THE  NINTH  CIRCUIT 


C.  F.  LYTLE  CO.,  an  Iowa  corporation,  GREEN 

CONSTRUCTION  CO.,  an  Iowa  corporation,  UNITED 
STATES  FIDELITY  AND  GUARANTY  COMPANY, 
a  Maryland  corporation,  and  AMERICAN  SURETY 
COMPANY  OF  NEW  YORK,  a  New  York  corporation, 

vs.  Appellants, 

C.  M.  WHIPPLE,  Deputy  United  States  Compensation 
Commissioner  for  the  Fourteenth  Compensation 
District,   et   al, 

Appellees. 


UPON  APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  FOR  THE  WESTERN  DISTRICT  OF  WASHINGTON, 

NORTHERN    DIVISION 


HONORABLE  JOHN  C.  BOWEN,  Judge 


BRIEF  FOR  APPELLEE  C.  M.  WHIPPLE 


STATEMENT  OF  THE  CASE 

While  the  bare  facts  alleged  at  the  opening  of 
appellants'  statement  of  the  case  might  create  the 
impression  that  William  Earnest  Nutt,  for  whose 
death  a  claim  of  compensation  was  filed  pursuant  to 
statute,  was  at  the  time  of  his  accidental  death  en- 


gaged  in  a  truck  ride,  not  incidental  to  his  employ- 
ment, nevertheless  this  appellee  does  not  desire  to  con- 
trovert any  implication  thereby  created  because  he 
believes  it  unnecessary  as  the  facts  upon  vv^hich  ap- 
pellants specify  error  seem  sufficiently  clear  and  such 
implication  is  not  advanced  by  their  argument. 

QUESTIONS  PRESENTED 
BY  THE  APPEAL 

Is  there  sufficient  evidence  in  the  record,  upon 
which  the  compensation  award  and  order  affirming 
same  are  based,  to  support  the  findings  of  the  deputy 
commissioner  (a)  that  the  death  of  William  Earnest 
Nutt  arose  out  of  and  in  the  course  of  his  employ- 
ment, and  (b)  that  the  death  of  the  deceased  was  not 
occasioned  solely  by  his  intoxication? 

PERTINENT  STATUTES 

The  pertinent  portions  of  the  Longshoremen's 
and  Harbor  Workers'  Compensation  Act  (44  Stat. 
1424,  33  U.S.C.A.  901  et  seq),  made  applicable  to 
persons  employed  at  certain  defense  bases  and  under 
certain  Public  Works  Contracts  by  the  Act  of  August 
16,  1941,  as  amended  (55  Stat.  622,  42  U.S.C.A.  1651- 
1654),  insofar  as  applicable  to  this  appeal  are  as  fol- 
lows : 


''Sec.  902— DEFINITIONS.  WHEN  USED  IN 
THIS  CHAPTER  *  *  * 

(2)  The  term  'injury'  means  accidental  injury 
or  death  arising  out  of  and  in  the  course  of  em- 
ployment. 


*  *  *j) 


"Sec.  903.     COVERAGE.  *  *  * 

(b)  No  compensation  shall  be  payable  if  the  in- 
jury was  occasioned  solely  by  the  intoxication  of 
the  employee  or  by  the  willful  intention  of  the 
employee  to  injure  or  kill  himself  or  another." 

"Sec.  904.  LIABILITY  FOR  COMPENSA- 
TION. *  *  * 

(b)  Compensation  shall  be  payable  irrespective 
of  fault  as  a  cause  for  the  injury." 

"Sec.  919.  PROCEDURE  IN  RESPECT  OF 
CLAIMS.  *  *  * 

(a)  *  *  *,  the  deputy  commissioner  shall  have 
full  power  and  authority  to  hear  and  determine 
all  questions  in  respect  of  such  claims." 

'/Sec.  920.  PRESUMPTIONS.  In  any  proceed- 
ing for  the  enforcement  of  a  claim  for  compensa- 
tion under  this  chapter  it  shall  be  presumed,  in 
the  absence  of  substantial  evidence  to  the  con- 
trary— 

(a)  That  the  claim  comes  within  the  provisions 
of  this  chapter.  *  *  * 

(c)  That  the  injury  was  not  occasioned  solely 
by  the  intoxication  of  the  injured  employee.  *  *" 

"Sec.  921.  REVIEW  OF  COMPENSATION 
ORDERS.  *  *  * 

(b)  If  not  in  accordance  with  law,  a  compensa- 


tion  order  may  be  suspended  or  set  aside,  in  whole 
or  in  part,  through  injunction  proceedings  *  *  * 
instituted  in  the  Federal  district  court  *   *   *." 


ARGUMENT 

A.     THE  COMPENSATION  LAW. 

1.     Policy  and  Purpose. 

The  law  recognizes  the  human  element  involved 
in  the  employment  of  labor.  As  was  said  in  Hart- 
ford Accident  &  Indemnity  Co.  v.  Cardillo  (App.  D.C. 
1940),  112  F.  (2d)  11,  certiorari  denied,  310  U.S. 
649,  at  page  15  of  the  Federal  Reporter: 

*'The  statutory  abolition  of  common  law  de- 
fenses made  easy  recognition  of  the  accidental 
character  of  negligent  acts  by  the  claimant  and 
fellow  servants.  The  extension  to  their  acciden- 
tal (i.e.,  nonculpable,  but  injurious)  behavior 
was  not  difficult.  So  with  that  of  strangers,  in- 
cluding assault  by  deranged  persons,  and  their 
negligence  intruding  into  the  working  environ- 
ment. But  these  extensions  required  a  shift  in 
the  emphasis  from  the  particular  act  and  its  ten- 
dency to  forward  the  work  to  its  part  as  a  fac- 
tor in  the  general  working  environment.  The 
shift  involved  recognition  that  the  environment 
includes  associations  as  well  as  conditions,  and 
that  associations  include  the  faults  and  derelic- 
tions of  human  beings  as  well  as  their  virtues  and 
obediences.  Men  do  not  discard  their  personal 
qualities  when  they  go  to  work.  Into  the  job 
they  carry  their  intelligence,  skill,  habits  of  care 
and  rectitude.  Just  as  inevitably  they  take  along 
also  their  tendencies  to  carelessness  and  cama- 


raderie,  as  well  as  emotional  make-up.  In  bring- 
ing men  together,  work  brings  these  qualities  to- 
gether, causes  frictions  between  them,  creates 
occasions  for  lapses  into  carelessness,  and  for 
fun-making  and  emotional  flare-up.  Work  could 
not  go  on  if  men  became  automatons  repressed 
in  every  natural  expression.  'Old  Man  River' 
is  a  part  of  loading  steamboats.  These  expres- 
sions of  human  nature  are  incidents  inseparable 
from  working  together.  They  involve  risks  of 
injury  and  these  risks  are  inherent  in  the  work- 
ing environment.     (And  at  page  17) : 


"(11)  The  limitation,  of  course,  is  that  the! 
accumlated  pressures  must  be  attributable  in  I 
substantial  part  to  the  working  environment^ 
This  implies  that  their  causal  effect  shall  not  be 
overpowered  and  nullified  by  influences  origi- 
nating entirely  outside  the  working  relation  and 
not  substantially  magnified  by  it.  Whether  such 
influences  have  annulling  effect  upon  those  of 
the  environment  ordinarily  is  the  crucial  issue. 
The  difference  generally  is  as  to  the  applicable 
standard.  It  is  not,  as  is  frequently  assumed, 
the  law  of  'independent,  intervening  agency'  ap- 
plied in  tort  cases.  It  cannot  be  prescribed  in 
meticulous  detail,  but  is  set  forth  in  the  statute, 
not  only  in  the  broad  presumptions  created  in 
favor  of  compensability,  but  more  explicitly  in  the 
provision  by  which  Congress  has  expressed  clear- 
ly its  intention  concerning  the  kinds  of  acts 
which  bar  recovery  when  done  by  the  claimant. 
The  provision  is:  'No  compensation  shall  be  pay- 
able if  the  injury  was  occasioned  solely  by  the 
intoxication  of  the  employee  or  by  the  willful  in- 
tention of  the  employee  to  injure  or  kill  himself 
or  another.'  (Italics  supplied)" 


Certainly  lengthy  court  actions  were  not  contem- 
plated in  the  administration  of  the  Act. 


u  +  *  * 


the  purpose  of  the  Act  was  to  expedite 
the  hearing  of  claims  and  granting  of  awards 
and  to  simplify  as  greatly  as  possible  the  proce* 
dure  in  such  matters,  so  that  the  needy,  the  help- 
less, and  the  ignorant  would  receive  financial  aid 
promptly.  Tht  Act  gives  to  the  commissioner 
broad  powers  to  accomplish  this  purpose." 

South  Chicago  Coal  &  Dock  Co.  vs.  Bassett, 
(CCA.  7,  1939),  104  F.  (2d)  522,  526,  af- 
firmed 309  U.S.  251. 

2.  Rules  of  Construction. 

It  has  been  generally  held  that  the  compensation 
law  is  a  "remedial  statute"  in  the  public  interest  and 
should  be  liberally  construed  so  that  the  purpose  of  its 
enactment  by  Congress  for  relief  of  an  injured  em- 
ployee or  his  dependent  family  may  be  effected  and 
that  any  doubt  should  be  resolved  in  their  favor,  if 
possible,  so  as  to  avoid  incongruous  or  harsh  results. 

See  Hartford  Accident  &  Indemnity  Co.  v.  Car- 
dillo,  supra;  Baltimore  &  Philadelphia  Steamboat  Co. 
V.  Norton,  284  U.S.  408,  414. 

3.  Review  by  Court  Withi7i  Statutory  Lim- 
itations, 

(a)  Scope 

The  rights,  remedies  and  procedure  under  the 
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Longshoremen's  Act  are  governed  exclusively  by  the 
statute,  and  the  powers  properly  to  be  exercised  by 
the  court  are  those  only  which  are  expressly  conferred 
by  the  Act. 

Associated  Indemity  Corp.  v.  Marshall,  (CCA. 
9,  1934),  71  F.  (2d)  235. 

It  is  solely  within  the  province  of  the  deputy  com- 
missioner to  determine  the  credibility  of  witnesses, 
and  such  official  may  believe  all  or  any  part  of  the 
testimony  according  to  his  own  sound  judgment  of  its 
truthfulness  and  reliability,  and  the  Act  does  not  con- 
template hearing  de  novo  before  the  court  as  to  facts. 
Wilson  &  Co.  V.  Locke  (CCA.  2,  1931),  50  F. 
(2d)  81. 

The  scope  of  review  seems  now  further  settled  by 
the  Supreme  Court  in  Norton  v.  Warner  Co.,  321  U.S. 
565,  568,  where  the  court  expressed  its  view: 

"Sec.  19(a)  of  the  Act  gives  the  Deputy  Com- 
missioner 'full  power  and  authority  to  hear  and 
determine  all  questions  in  respect  of  claims  for 
compensation.  And  Sec.  21(b)  gives  the  fed- 
eral district  courts  power  to  suspend  or  set  aside, 
in  whole  or  in  part,  compensation  orders  if  'not 
in  accordance  with  law.'  In  considering  those 
provisions  of  the  Act  in  the  Bassett  case,  we  held 
that  the  District  Court  was  not  warranted  in  set- 
ting aside  such  an  order  because  the  court  would 
weigh  or  appraise  the  evidence  differently.  The 
duty  of  the  District  Court,  we  said,  was  to  give 
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the  award  effect,  'if  there  was  evidence  to  sup- 
port it.'  309  U.S.  at  258.  And^we  stated  that 
the  findings  of  the  Deputy  Commissioner  were 
conclusive  even  though  the  evidence  permitted 
conflicting  inferences.  Id.  p.  260.  And  see 
Parker  v.  Motor  Boat  Sales,  314  U.S.  244,  246. 
This  statement  of  the  finality  to  be  accorded 
findings  of  the  Deputy  Commissioner  under  the 
Act  was  not  new.  It  had  been  stated  in  substan- 
tially similar  terms  in  Voehl  v.  Indemnity  In- 
surance Co.,  288  U.S.  162,  166,  and  in  Del  Vec- 
chio  V.  Bowers,  296  U.S.  280,  287.  The  rule 
fashioned  by  these  cases  follow^ed  the  design  of 
the  Act  of  encouraging  prompt  and  expeditious 
adjudication  of  claims  arising  under  it.  By  giv- 
ing a  large  degree  of  finality  to  administrative 
determinations,  contests  and  delays,  which  em- 
ployees could  ill  afford  and  which  might  deprive 
the  Act  of  much  of  its  beneficent  effect,  were  dis- 
couraged. Thus  it  is  that  the  judicial  review 
conferred  by  Sec.  21  (b)  does  not  give  authority 
to  the  courts  to  set  aside  awards  because  they 
are  deemed  to  be  against  the  weight  of  the  evi- 
dence. More  is  required.  The  error  must  be  one 
of  law,  such  as  the  misconstruction  of  a  term  of 
the  Act. 


(b)  Burden  of  Proof  and  Presumptions. 

The  employer  and  insurance  carrier,  on  a  libel 
to  set  aside  a  compensation  order,  have  the  burden 
of  showing  that  there  was  not  sufficient  evidence 
before  the  Deputy  Commissioner  to  support  the  order 
complained  of  in  the  bill.  The  findings  of  fact  of  the 
Deputy  Commissioner  are  presumed  to  be  correct. 


Burley   Welding   Works   v.   Lawson    (CCA.    5, 
1944),  141  F.  (2d)  964,  966. 


B.  FINDINGS  OF  DEPUTY  COMMISSION- 
ER SUPPORTED  BY  SUBSTANTIAL 
EVIDENCE. 

1.     TJmt  Death  of  Employee  Arose  Out  of 
and  in  Course  of  Employment. 

Taking  the  foregoing  elements  in  reverse  order, 
attention  is  called  to  the  testimony  of  A.  A.  Lyon, 
Engineer  and  Superintendent  of  the  Lytle-Green  Con- 
struction Company,  who  testified  in  part  (R.  57-58) 
as  follows : 

Int.  13:  What  provisions  for  transportation  did 
his  employer  provide  for  transporting  William 
Earnest  Nutt  and  the  other  workers  from  the 
place  where  they  ate  and  slept  to  the  place 
where  they  worked? 

A.  On  a  Company  truck  to  the  place  where  they 
worked. 

Int.  14:  State  generally  whether  his  employer 
did  provide  a  place  for  William  Earnest  Nutt 
to  work  and  a  place  for  him  to  stay  and  a  place 
for  him  to  eat,  and  transportation  back  and 
forth  between  these  different  places;  and  if 
so,  where  these  different  places  were  all  in 
June,  1942? 

A.  Yes,  all  within  the  area  of  activity  in  con- 
nection with  the  construction  of  the  Big  Delta 
Airport. 
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The  testimony  of  William  H.  Green,  foreman 
under  whom  the  deceased  worked  on  the  day  of  his 
death,  is  to  the  same  effect.  (R.  67,  68,  73). 

The  testimony  of  Robert  L.  Nine,  fellow-em- 
ployee, is  of  similar  effect  as  to  the  foregoing  an- 
swers (R.  85,  86),  and  in  addition,  he  testified: 

Int.  15.  On  the  day  William  Earnest  Nutt  was 
killed,  did  you  go  to  the  place  of  work  where 
he  was  working  with  him,  and  if  so,  about 
what  time  of  day  did  you  go  and  what  method 
of  transportation  did  you  use? 

A.  Yes,  I  went  with  him.  We  left  the  camp  at 
1:00  P.  M.  by  truck. 

Int.  16.  Did  one  of  your  employers'  trucks  trans- 
port you  from  the  camp  to  the  place  where  that 
work  was  done  that  William  Earnest  Nutt  and 
you  and  the  others  were  doing  on  the  after- 
noon of  the  day  he  was  killed?     A.  Yes. 

Int.  17  What  kind  of  a  day  was  it  in  reference 
to  weather  and  what  kind  of  a  road  was  there 
between  the  camp  and  the  place  where  you  and 
William  Earnest  Nutt  and  the  others  were 
working? 

A.  Rainy  day  and  the  road  was  rough. 

Int.  18.  What  were  you  and  William  Earnest 
Nutt  and  the  others  with  you  working  at  for 
your  employer  on  the  afternoon  of  the  day 
William  Earnest  Nutt  was  killed? 

A.  We  were  loading  electrical  equipment  on  a 
barge. 
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Int.  19.  How  long  did  you  and  William  Earnest 
Nutt  work  that  afternoon  or  that  day? 

A.  That  afternoon  we  worked  about  five  (5) 
hours. 

Int.  20.  What  did  you  and  William  Earnest 
Nutt  and  the  others  do  after  your  work  was 
completed,  and  where  did  you  go? 

A.  It  was  raining  and  we  got  wet  so  we  went  to 
Rika  Wallen's  roadhouse  to  dry  out. 

Int.  21.  If  you  went  to  Rika's  roadhouse,  where 
was  that  in  reference  to  the  place  where  you 
and  William  Earnest  Nutt  were  working,  and 
did  William  Earnest  Nutt  also  go  to  the  same 
place? 

A.  Rika's  roadhouse  was  about  500  feet  from 
where  we  were  working.  Mr.  Nutt  also  went 
there. 

Int.  22.  About  what  time  of  day  did  you  go  to 
that  place?    A.  About  6:00  P.  M. 

Int.  23.  State,  if  you  know,  whether  or  not  the 
foreman  over  William  Earnest  Nutt  and  your- 
self, Mr.  W.  B.  Green,  was  an  employee  of  the 
same  employer  employing  you  and  William 
Earnest  Nutt  on  that  afternoon,  and  also  state, 
if  you  know,  what  the  name  of  that  employer 
was. 

A.  Yes,  employer  of  all  was  Lytle  &  Green  Con- 
struction Co. 

Int.  24.  State,  if  you  know,  whether  William 
Earnest  Nutt  was  instructed  by  W.  B.  Green 
as  to  how  he  was  to  return  to  the  camp,  and 
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state  whether  there  was  any  conversation  in 
your  presence  in  reference  to  returning  to  the 
camp  between  W.  B.  Green  and  William  Ear- 
nest Nutt  or  any  others,  and  state  what  that 
conversation  was. 

A.  Yes.  There  were  two  trucks  and  Mr.  Green 
told  the  ones  that  wanted  to  go  on  the  first 
truck  to  do  so,  or  take  the  second  truck  later. 
I  did  not  hear  any  direct  conversation  between 
Mr.  Green  and  Mr.  Nutt.  Mr.  Green  ad- 
dressed the  group  of  employees  as  a  whole  and 
left  it  up  to  us  as  to  which  truck  to  take  back 
to  camp. 

DID  THE  INJURY  RESULTING  IN  DEATH 
ARISE  OUT  OF  THE  EMPLOYMENT? 

Harold  William  Johnston,  who  was  riding  in  the 
back  end  of  the  truck  with  his  brother  Ray  and  the 
deceased,  testified,  in  part  (R.  48,  49),  as  follows: 

Q.  Did  you  feel  anything  strike  the  car,  or  the 
car  strike  anything? 

A.     No.    The  road  was  so  rough. 

Q.     What  made  the  driver  stop? 

A.  He  said  he  noticed  it,  but  being  in  the  back 
and  we  weren't  watching  the  road  like  the 
driver  was. 

Q.     How  fast  do  you  think  you  were  going? 

A.  Not  over  20  miles  an  hour  I  would  say.  20 
or  25  at  the  most. 

Q.     Was  the  road  rough? 
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A.     Not  in  that  particular  spot. 

Q.  Did  the  accident  happen  on  a  curve  or  a 
straight  of  way? 

A.  We  were  just  around  the  curve.  There  is 
a  little  straight  stretch,  about  200  yards. 

Otto  Berg,  the  driver  of  the  truck,  stated  in  his 
testimony  (R  44) : 

Q.  How  did  you  know  there  had  been  an  acci- 
dent? 

A.  That's  the  thing.  I  stopped  that  truck  be- 
cause I  knew  something  happened.  There 
was  a  jolt  or  a  bounce  or  whatever  you 
want  to  describe  it  as.  Something  —  what 
it  was  I  don't  know.  Something  had  to  call 
my  attention  that  something  had  gone 
wrong.  It  was  just  like  the  truck  made  a 
jolt  like  it  had  run  over  a  rock  and  that's 
what  called  my  attention  to  stopping  the 
truck  and  of  course  I  stopped  it  right  there. 
It  flashed  through  and  I  wondered  if  some- 
thing was  wrong.  I  watch  my  road  pretty 
close. 

James  F.  Brown  and  Walter  Welchell,  riding  in 
the  seat  of  the  truck  with  Berg,  each  testified  that 
he  felt  a  jolt  or  bump  at  the  time  of  the  accident 
(R.  27,  52). 

In  considering  the  question  of  compensability  of 
injuries  incurred  by  an  employee  while  on  his  way 
to  or  from  his  work,  it  might  be  well  to  briefly  re- 


14 

view  that  aspect  of  compensation  law. 

In  the  beginning,  when  compensation  laws  were 
first  enacted,  the  courts  strictly  and  literally  con- 
strued the  phrase  "arising  out  of  and  in  the  course  of 
employment"  and  no  injury  was  considered  compen- 
sable unless  it  arose  during  the  actual  working  hours 
and  while  the  employee  was  actually  at  work.  The 
courts,  however,  were  not  long  in  recognizing  that 
such  a  strict  construction  of  the  law  did  not  tend  to 
achieve  the  purpose  and  intent  of  compensation  laws. 
Gradually  the  courts  came  to  the  conclusion  that  an 
employee  might  still  be  "employed"  even  though  his 
physical  or  manual  work  had  ceased  for  the  time 
being  or  had  not  begun  and  that  the  mere  fact  that 
an  injury  befell  the  employee  at  a  moment  when  he 
was  not  performing  manual  labor  for  his  employer 
did  not  necessarily  mean  that  the  accident  did  not 
arise  out  of  or  in  the  course  of  the  employment. 

The  question  of  entitlement  to  compensation  for 
injuries  sustained  outside  the  working  hours  arises 
most  frequently  where  the  employee  is  being  trans- 
ported to  and  from  work.  What  are  the  circum- 
stances which  would  permit  a  finding  that  an  injury 
sustained  by  an  employee  on  his  way  to  or  from  work 
arose  out  of  and  in  the  course  of  his  employment.  A 
brief  review  of  recent  cases  involving  that  question 
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will  indicate  the  circumstances  and  factors  which  the 
courts  have  considered  important. 

In  the  case  of  Southern  States  Mfg.  Co.  v. 
Wright,  200  So.  375  (Fla.  1941),  the  employee  was 
injured  while  being  transported  in  a  truck  of  the  em- 
ployer to  the  place  of  employment.  The  injury  oc- 
curred prior  to  working  time  and  during  a  period  for 
which  the  employee  was  not  being  paid.  In  affirm- 
ing an  award  of  compensation  the  court  said : 

"Generally  it  appears  that  the  employer's  lia- 
bility in  such  cases  depends  upon  whether  or  not 
there  is  a  contract  between  the  employer  and  em- 
ployee, express  or  implied,  covering  the  matter  of 
transportation  to  and  from  work. 

"  *  *  *  So,  in  this  case  where  the  employer 
required  the  services  of  the  employee  in  its  milling 
plant  at  Bonifay,  and  as  an  incident  to  procur- 
ing such  services  there,  arranged  for  the  trans- 
portation of  the  employee  on  the  employer's  truck 
to  and  from  Pvlarianna,  the  place  where  the  em- 
ployee lived,  to  and  from  Bonifay,  there  existed 
an  implied,  if  not  expressed,  contract  that  the 
employer  would  provide  such  truck  for  such 
transportation  and  that  the  employee  would  use 
such  truck  for  such  transportation  under  what- 
ever terms  were  agreed  upon.  Such  transporta- 
tion so  had,  received  and  used  was  an  incident 
to  the  employment  and  was  exercised  in  the  fur- 
therance of  the  employment.''^    (Italic  supplied.) 

In  the  case  of  Taylor  v.  M.  A.  Gammino  Con- 
struction Co.,  18  Atl  (2d)  400,  127  Conn.  528  (1941), 
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the  employee  worked  until  an  early  hour  in  the  morn- 
ing on  an  emergency  job  and  was  authorized  by  the 
boss  to  use  a  truck  in  which  to  ride  home.  The  next 
day  the  emergency  continued  and  the  employee  took 
the  same  truck  home  although  he  was  not  given  spe- 
cial permission  on  that  occasion.  He  was  injured  on 
the  way  home.  The  court  in  affirming  the  award  of 
compensation,  said: 

*'An  employer  may  by  his  dealing  with  an 
employee  or  employees  annex  to  the  actual  per- 
formance of  the  work,  as  an  incident  of  the  em- 
ployment, the  going  to  or  departure  from  the 
work;  to  do  this  it  is  not  necessary  that  the  em- 
ployer should  authorize  the  use  of  a  particular 
means  or  method,  although  that  element,  if  pres- 
ent, is  important ;  it  is  enough  if  it  is  one  which, 
from  his  knowledge  of  and  acquiescence  in  it, 
can  be  held  to  be  reasonably  within  his  contem- 
plation as  an  incident  to  the  employment,  particu- 
larly where  it  is  of  benefit  to  him  in  furthering 
that  employment."  (Italics  supplied.) 

In  the  case  of  Chrysler  v.  Blue  Arrow  Transporta- 
tion Lines,  295  Mich.  606,  295  N.  W.  331  (1940),  the 
employee  was  engaged  in  driving  a  truck  between 
Grand  Rapids  and  Chicago.  At  Chicago  the  truck 
was  unloaded,  reloaded  and  driven  back  to  Grand 
Rapids.  Whenever  the  truck  arrived  at  Chicago  too 
late  on  Saturday  to  be  reloaded,  the  employee  had  the 
choice  of  staying  at  Chicago  until  Monday  or  of  going 
back  to  Grand  Rapids  on  another  truck  of  the  com- 
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pany.  On  the  occasion  in  question  the  employee  ar- 
rived at  Chicago  on  Saturday  and  rode  another  truck 
back  to  Grand  Rapids.  On  Sunday  he  boarded  a 
truck  in  Grand  Rapids  to  return  to  Chicago  and  was 
injured  en  route.  The  question  was  whether  his  in- 
jury was  sustained  in  the  course  of  his  employment. 
The  court,  affirming  the  award  to  the  employee, 
stated : 

"Solution  of  the  problem  in  the  present  case  is 
aided  by  the  test  suggested  in  the  Knopka  case, 
'whether  under  the  contract  of  employment,  con- 
strued in  the  light  of  all  the  attendant  circum- 
stances, there  is  either  an  express  or  implied  un- 
dertaking by  the  employer  to  provide  the  trans- 
portation.' 

"In  the  case  before  us  there  was  a  clear  un- 
dertaking on  the  part  of  the  employer  to  furnish 
weekend  transportation  between  Grand  Rapids 
and  Chicago  whenever  the  last  trip  of  the  week 
did  not  leave  the  driver  in  his  home  town. 
(Italics  supplied.) 

In  the  case  of  Rubeo  v.  Arthur  McMulleyi  Co., 
193  Atl,  797  (N.J.  1937),  the  employee  was  hired 
as  a  skilled  concrete  worker  to  do  some  work  on  a 
dock  which  the  employer  was  building  on  Staten  Isl- 
and, New  York,  some  distance  from  his  home.  The 
evidence  was  in  conflict  as  to  whether  the  employee 
was  to  be  provided  with  transportation  from  his  home 
to  the  site  of  the  work,  but  it  was  clearly  shown  that 
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the  superintendent  regularly  transported  the  employee 
to  the  job  and  back  in  one  of  the  company  trucks.  The 
injury  occurred  on  the  homeward  trip.  In  affirming 
an  award  of  compensation  the  court  said: 

"When  the  accident  happened,  the  essential 
statutory  relation,  in  popular  understanding  and 
intent,  had  not  been  terminated.  The  line  of 
delineation  is  not  so  finely  drawn.  The  pro- 
vision of  transportation,  if  not  the  subject  of 
an  express  or  implied  undertaking  bind- 
ing under  any  and  all  circumstances,  was  plainly 
within  the  contemplation  of  the  parties,  at  the 
time  of  the  making  of  the  contract  of  employ- 
ment, as  the  thing  to  be  done  when  in  special 
circumstances  the  common  interest  would  there- 
fore be  subserved.  But  however  this  may  be,  the 
furnishing  of  this  accommodation  grew,  with  the 
knowledge  and  acquiescence,  if  not  indeed  the 
direction  of  the  employer,  into  a  practice  ground- 
ed in  mutual  convenience  and  advantage.  The 
deceased  employee,  while  not  directly  concerned, 
in  the  journeys  to  and  fro,  with  the  performance 
of  the  work  for  which  he  was  employed,  was  yet 
engaged  in  that  which,  by  mutual  consent  was 
considered  as  incidental  to  the  employment.  It 
was  a  thing  so  intimately  related  to  the  particu- 
lar service  contracted  for  as  to  be  deemed,  in 
common  parlance,  a  part  of  it.  This  is  the  legis- 
lative sense  of  the  term  'employment.'  The  requi- 
site relation  of  master  and  servant  continued 
during  the  journey,  and  the  hazards  thereof  are 
therefore  regarded  as  reo^onahhj  incident  to  the 
service  bargained  for''    (Italics  supplied.) 

In  the  case  of  Lamm  v.  Silver  Falls  Timber  Co., 
286  Pac.  527  (Oregon  1930),  an  employee  of  the  lum- 
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ber  company  was  injured  while  returning  to  camp 
from  town  where  he  had  gone  over  the  weekend.  In 
deciding  that  the  employee's  injury  came  within  the 
provisions  of  the  workmen's  compensation  law  the 
court  said: 

"From  the  foregoing,  the  conclusion  seems  jus- 
tifiable that  the  plaintiff  would  not  have  been  in- 
jured but  for  his  employment.  It  is  true  that 
when  he  was  injured  he  was  not  working  for  the 
defendant,  but  he  was  in  its  employ.  His  work 
did  not  begin  until  the  following  morning;  but 
his  employment  began  when  the  defendant  ac- 
cepted the  plaintiff  into  its  employ  some  months 
previously. 


"We  come  now  to  the  more  specific  question 
whether  the  injury  arose  out  of  and  in  the  course 
of  the  employment.  This  Court,  as  well  as  other 
courts,  has  many  times  pointed  out  that  the  prob- 
lem, whether  an  injury  arises  out  of  and  in  the 
course  of  the  employment,  is  not  to  be  deter- 
mined by  the  precepts  of  the  common  law  gov- 
erning the  relationship  between  master  and  ser- 
vant; these  ancient  rules  include  the  principles 
defining  negligence,  as  assumption  of  risk,  fel- 
low-servant doctrine,  contributory  negligence, 
etc.  Likewise,  all  courts  are  agreed  that  there 
should  be  accorded  to  the  Workmen's  Compensa- 
tion Act  a  broad  and  liberal  construction,  that 
doubtful  cases  should  be  resolved  in  favor  of  com- 
pensation, and  that  the  humane  purposes  which 
these  facts  seek  to  serve  leave  no  room  for  nar- 
row technical  constructions.  *  *   * 

*'One  of  the  purposes  of  the  Workmen's  Compen- 
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sation  Acts  is  to  broaden  the  right  of  employees 
to  compensation  for  injuries  due  to  their  employ- 
ment. Since  these  acts  contemplate  compensa- 
tion for  an  injury  arising  out  of  circumstances 
which  would  not  afford  the  employee  a  cause  of 
action,  the  right  to  redress  is  not  tested  by  de- 
termining whether  a  right  of  action  could  be 
maintained  against  the  employer.  Stark  v.  State 
Industrial  Accident  CGmmission,  103  Or.  80,  204 
P.  151.  The  word  employment,  as  used  in  such 
legislation,  is  construed  in  its  popular  signifi- 
cation. We  quote  from  the  decision  of  the  Mon- 
tana Court  in  Wirta  v.  North  Butte  Mining  Co., 
64  Mont.  279,  210  P.  332,  335,  30  A.L.R.  964; 
'The  word  ''employment"  as  used  in  the  Work- 
men's Compensation  Act  does  not  have  reference 
alone  to  actual  manual  or  physical  labor,  hut  to 
the  whole  period  of  time  or  sphere  of  activities, 
regardless  of  whether  the  employee  is  actually 
engaged  in  doing  the  thing  he  teas  employed 
to  do.  *  *  *  To  say  that  plaintiff  "ceased"  work- 
ing for  the  defendant  is  not  equivalent  to  saying 
that  he  severed  the  relation  of  employer  and  em- 
ployee.' 

"Since  the  courts  have  recognized  the  broad 
humane  purposes  of  the  act,  they  have  readily 
perceived  that  the  mere  fact  that  the  injury  be- 
fell the  claimant,  at  a  moment  when  he  was  not 
performing  manual  labor  for  his  employer,  does 
not  necessarily  prove  that  the  accident  did  not 
arise  out  of  or  in  the  course  of  the  employment. 
The  words  just  mentioned  which  are  a  part  of 
most  of  the  acts  are  never  qualified  by  the  limi- 
tation that  the  injury  must  have  been  inflicted* 
during  regular  working  hours. 


'Since  employment  is  construed  in  its  popular 
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signification,  an  employee  is  frequently  granted 
compensation  from  the  fund,  even  though  his 
hours  of  service  have  not  yet  begun,  or  have 
ended,  and  even  though  he  is  not  upon  the  prem- 
ises of  his  employer  engaged  in  physical  service 
of  the  latter. 


*'A  careful  study  of  the  foregoing  cases,  as 
well  as  the  ones  to  which  reference  will  later  be 
made,  seems  to  warrant  the  conclusion  that  the 
courts  deem  that  the  theory  of  Workmen's  Com- 
pensation Acts  is  to  grant  compensation  to  an  in- 
jured workman  on  account  of  his  status.  He  is 
an  integral  part  of  the  industry,  and  the  latter 
should  bear  the  costs  of  his  recovery  like  it  bears 
the  costs  incurred  by  the  replacement  of  me- 
chanical parts.  When  the  status  of  an  employee, 
that  is  his  relationship  to  the  industry,  brings 
him  within  the  zone  where  its  hazards  cause  an 
injury  to  befall  him,  he  is  entitled  to  compensa- 
tion. The  courts  which  allowed  the  above  recov- 
eries ,and  other  courts  to  whose  decisions  w^e  shall 
later  advert,  evidently  did  not  confine  their 
searches  to  the  doubtful  words  'accident  arising 
out  of  and  in  the  course  of  his  employment,'  but 
bore  in  mind  this  general  purpose  of  the  act,  as 
revealed  by  its  entire  text."    (Italics  supplied.) 

In  the  case  of  Ohmen  v.  Adams  Bros.,  109  Conn. 
378,  146  Atl,  825,  the  court  aptly  indicated  the  condi- 
tions under  which  an  employee  is  covered  under  the 
compensation  law  as  follows: 

"We  have  held  that  an  injury  to  an  employee  is 
said  to  arise  in  the  course  of  his  employment  at 
a  place  where  he  may  reasonably  be,  and  while 
he  is  fulfilling  the  duties  of  his  employment,  or 
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engaged  in  doing  something  incidental  to  it,  or 
something  which  he  is  permitted  by  the  employer 
to  do  for  their  mutual  convenience.  *  *  * 

**We  have  also  held:  'An  injury  arises  out  of 
an  employment  when  it  occurs  in  the  course  of 
the  employment  and  is  the  result  of  a  risk  in- 
volved in  the  employment  or  incident  to  it,  or  to 
the  conditions  under  which  it  is  required  to  be 
performed.  The  injury  is  thus  a  natural  or 
necessary  consequence  or  incident  of  the  employ- 
ment or  of  the  conditions  under  which  it  is  car- 
ried on.'  " 

In  the  instant  case  the  employer  furnished  the 
employees  with  transportation  to  and  from  jobs  that 
were  not  within  walking  distance.  There  was  no 
means  of  transportation  in  the  vicinity  other  than  by 
the  employer's  trucks.  The  transportation  of  the 
men  to  and  from  the  jobs  was  an  incident  of  the  em- 
ployment. If  employees  are  within  the  protection  of 
the  compensation  act  while  they  are  being  transported 
by  their  employer  between  their  homes  and  the  place 
of  work  before  or  after  the  regular  working  hours, 
then  a  priori  they  are  protected  while  they  are  being 
transported  to  and  from  the  various  job  sites  in  the 
course  of  the  employment.  The  present  case  is  within 
the  purview  of  the  compensation  law  for  the  reason 
that  the  accident  occurred  while  the  employee  was 
being  transported  in  his  employer's  truck  from  the 
place  where  he  had  performed  work  to  the  camp  fur- 
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nished  by  the  employer.  The  transportation  was  an 
incident  (or  even  a  necessity)  of  the  employment. 
While  riding  the  truck  he  was  as  much  in  the  course 
of  his  employment  as  though  performing  his  manual 
labor.  Even  if  one  reading  the  testimony  should 
conclude  that  the  employee  in  some  manner  (through 
joviality,  carelessness  or  similar  conduct)  contributed 
to  the  fall  through  his  own  fault,  negligence,  or  con- 
tributory negligence,  the  claim  is  not  barred.  The 
statute  takes  care  of  this. 

Appellants  would  substitute  their  scientific  con- 
clusion as  to  the  impossibility  of  the  deceased  falling 
out  of  the  truck  and  landing  as  described  for  the 
findings  of  the  deputy  commissioner  (Brf.  24).  How- 
ever, appellants  in  their  analysis  do  not  consider  the 
effect  of  the  truck  motion  in  rounding  a  curve  (R. 
49)  or  the  loss  of  his  equilibrium  by  the  deceased 
while  standing  in  the  bed  of  the  truck.  It  is  possible 
the  road  was  smooth  at  the  place  where  the  deceased 
landed  and  yet  there  is  substantial  evidence  that  it 
was  rutty  and  rough  (R.  39,  48).  Since  appellants 
defend  upon  the  testimony  of  Ray  Johnston,  the  only 
eye-witness  to  the  departure  of  the  deceased  from  the 
truck,  his  viewpoint  should  be  considered  to  determine 
whether  his  fall  was  accidental,  wilful  or  solely  be- 
cause of  intoxication. 


24 

Ray  Johnston  testified  (R.  11)  that  he  (Nutt) 
raised  up  a  foot  as  if  to  step  out;  that  he  had  just 
before  (R.  12)  pushed  him  back  and  said  ''These  are 
rough  roads.  You'll  fall  out;  and  didn't  think  any- 
thing more  of  it."  In  answer  to  question  as  to  any 
reason  for  deceased  so  acting  (R.  12)  Ray  Johnston 
answered:  "No.   Any  more  than  just  joking." 

Questioned  by  the  Jury  (R.  13)  he  answered: 
"I  don't  think  he  figured  on  letting  his  foot  go  down 
there  that  far." 

Appellee  submits  that  if  there  is  an  inference  to 
be  drawn  from  all  the  testimony  it  is  not  the  conclu- 
sion reached  by  appellants  of  departure  from  course 
of  employment  due  to  intoxicated  condition  (R.  27), 
but  that  deceased  was  a  well  being,  who  had  indulged 
in  beer  and  was  in  a  joking  mood  and  in  his  pranks 
he  was  caught  off  balance  by  the  motion  of  the  truck 
in  which  he  was  standing  and  when  he  put  his  foot 
out  to  brace  himself  instead  of  touching  the  side  of 
the  bed  his  foot  went  over  the  10-12  inch  top. 

However,  it  should  be  reiterated  that  even  if  the 
evidence  permits  conflicting  inferences,  the  inference 
drawn  by  the  deputy  commissioner  is  not  subject  to 
review  and  will  not  be  re-weighed. 

Norton  v.  Warner  Co.,  supra ;  South  Chicago  Coal 
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&  Dock  Co.  V.  Bassett,  309  U.  S.  251 ;  Parker  v.  Motor 
Boat  Sales,  314  U.  S.  244;  Liberty  Mutual  Ins.  Co.  v. 
Gray  (CCA.  9,  1943),  137  F.  (2d)  926;  Lowe  v. 
Central  R.  Co.  of  New  Jersey  (CCA.  3,  1940)  113 
F.  (2d)  413;  Henderson  v.  Pate  Stevedoring  Co.,  Inc. 
(CCA.  5,  1943),  134  F.  (2d)  440. 

Appellants  contend  that  if  deceased  had  remained 
seated  instead  of  standing  up,  the  accident  would  not 
have  occurred.  The  statute  seems  to  have  answered 
this  contention  by  setting  up  two  defenses  only:  That 
injury  (1)  is  due  solely  to  intoxication;  and  (2)  is 
due  solely  to  the  willful  intention  of  the  employe  to 
injure  or  kill  himself  or  another. 

It  will  be  noted  the  second  ground  was  not  urged 
and  the  first  ground  was  not  found.     (Sec.  903  (b)  ). 

The  statute  further  fortifies  the  position  of 
claimant  in  that  * 'compensation  shall  be  payable  ir- 
respective of  fault  as  the  cause  for  the  injury."  (Sec. 
904  (b)  ). 

Fault  or  contributory  negligence  or  negligence 
have  consistently  been  rejected  as  defenses  to  claims; 
otherwise  the  statute  would  not  remedy  as  it  was 
enacted  to  do,  the  assumptions  of  the  common  law 
doctrine. 
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See  Hartford  Accident  &  Indemnity  Co.  v.  Car- 
dillo,  supra. 

2.     That  Death  of  Employee  was  not  Occa- 
sioned Solely  by  his  Intoxication. 

The  deputy  commissioner  found  "that  deceased 
was  in  a  happy  state  of  intoxication."  He  perhaps 
qualified  his  statement  because  reference  to  the  testi- 
mony will  show  that  no  witness  testified  that  deceased 
was  intoxicated  at  the  time  of  the  accident.  To  say 
that  the  accident  was  due  solely  to  intoxication  is  to 
say  if  deceased  had  been  sober  it  could  not  have 
happened. 

Appellants  would  attempt  to  argue  that  the 
"outrageous  manner"  in  which  the  deceased  acted  was 
solely  due  to  intoxication,  and  the  riding  in  a  bouncing 
truck  over  a  rough  crooked  road  could  not  be  con- 
sidered in  any  sense  a  related  cause  because  others 
who  were  equally  intoxicated,  according  to  the  testi- 
mony (R.  28,  40,  43,  48,),  remained  seated  and  were 
uninjured,  and,  therefore,  his  death  was  caused  by 
his  own  careless  conduct. 

As  appellee  has  heretofore  pointed  out,  this  con- 
clusion was  not  justified  by  the  testimony  of  Ray 
Johnston,  or  any  other  person,  nor  by  the  disclosed 
life  and  habits  of  the  deceased.    Furthermore,  in  view 
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of  the  presumption  (38  U.S.C.A.  Sec.  920  (c)  )  the 
burden  was  upon  the  employer  and  carrier  to  establish 
that  decedent's  death  was  occasioned  solely  by  his 
intoxication. 

The  courts  have  uniformly  affirmed  a  finding 
of  the  trier  of  the  facts  that  the  injury  did  not  result 
solely  from  the  intoxication  of  the  employee  where 
other  contributing  factors  existed. 

Department  of  Taxation  &  Finance  v.  De  Parma, 
3  N.Y.S.  (2d)  120;  Southern  Can  Co.  v.  Sachs,  131 
Atl.  760;  Hahneman  Hospital  v.  Industrial  Board  of 
Illinois,  118  N.E.  767;  Griffiths  &  Sprague  Stevedor- 
ing Co.  V.  Marshall,  56  F.  (2d)  665;  Maryland  Cas- 
ualty Co.  V.  Cardillo,  (App.  D.C.,  1939),  107  F. 
(2d)  959. 

The  Supreme  Court  of  Arkansas,  in  Elm  Springs 
Canning  Co.  v.  Sullins,  180  S.W.  (2d),  113,  116,  a 
case  also  involving  intoxication  and  falling  from  a 
truck  under  circumstances  that  in  a  fair  and  impar- 
tial mind  would  remain  in  doubt,  gave  the  deceased 
the  benefit  of  the  doubt,  in  the  following  words  : 

"To  assume  that  his  intoxication  was  the  sole 
cause  of  his  falling  from  the  truck  and  resultant 
death  would  be  a  presumption  in  the  teeth  of  a 
statutory  presumption  to  the  contrary." 
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Moyiahariy  61  F.  Supp.  647;  Wilson  &  Co.  v.  Locke, 
supra;  Calabrese  v.  Locke,  56  F.  (2d)  458;  Southern 
S.  S.  Co.  V.  Norton  (CCA.  3,  1939),  101  F.  (2d) 
825;  Groom  v.  Cardillo  (App.  D.C  1941),  119  F. 
(2d)  697;  Case  v.  Pillsbury  (CCA.  9,  1945),  148  F. 
(2d),  392;  Contractors  v.  Pillsbury  (CCA.  9,  1945), 
150  F.  (2d),  310;  Contractors  v.  Marshall  (CCA.  9, 
1945),  151  F.  (2d),  1007;  Crowell  v.  Benson,  285  (U. 
S.  22;  South  Chicago  Coal  &  Dock  Co.  v.  Bassett, 
supra;  Parker  v.  Motor  Boat  Sales,  supra;  Norton  v. 
Warner  Co.,  supra. 

The  motion  to  dismiss  raises  only  a  question  of 
law,  and  neither  the  statute  nor  any  rule  of  admiralty 
procedure  requires  that  the  court  make  and  enter 
findings  to  support  the  order  of  affirmance  granting 
the  motion. 

CONCLUSION 

For  the  foregoing  reasons  it  is  appellee's  con- 
tention the  decision  below  should  be  affirmed. 

Respectfully  submitted, 

J.  CHARLES  DENNIS, 

United  States  Attorney 

GUY  A.  B.  DOVELL, 

Assistant  United  States  Attorney 

Attorneys  for  C.  M.   Whipple, 
Deputy  Commissioner. 

LEO  M.  KOENIGSBERG, 

Attorney  for  Claimant 
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2  United  States  of  America  vs. 

District  Court  of  the  United  States  for  tlie  Northern 
District  of  California,  Northern  Division 

Civil  No.  4906 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

V. 

THE  ATCHISON,  TOPEKA  &  SANTA  FE 
RAILWAY  COMPANY, 

Defendant. 

COMPLAINT 

1.  The  United  States  of  America,  by  Frank  J. 
Hennessy,  United  States  Attorney  for  the  Northern 
District  of  California,  brings  this  action  under  the 
Acts  of  Congress  known  as  the  Safety  Appliance 
Acts  (U.  S.  Code,  title  45,  sections  1  to  16,  inclu- 
sive), against  The  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  a  corporation  organized  and 
doing  business  under  the  laws  of  the  State  of 
Kansas,  and  having  an  office  and  place  of  business 
at  Stockton,  California,  this  action  being  brought 
upon  suggestion  of  the  Attorney  General  of  the 
United  States,  at  the  request  of  the  Interstate  Com- 
merce Commission,  and  upon  information  furnished 
by  said  Commission.  [1*] 

2.  For  a  First  Cause  of  Action  plaintiff  alleges 
that  defendant  during  all  the  times  mentioned 
herein  was  a  common  carrier  engaged  in  interstate 
commerce  by  railroad  in  the  State  of  California. 


"Page  nuriiDering  appearing  a:  foot  of  page  of  original  certified 
Transcript  of  Record 
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3.  That  in  violation  of  the  provisions  of  the  U.  S. 
Code,  title  45,  sections  1  to  10,  inclusive,  defendant 
on  April  4,  1944,  hauled  on  its  line  of  railroad,  over 
a  part  of  a  highway  of  interstate  commerce,  one  car, 
to  wit :  Wabash  box  car  No.  46354. 

4.  That  on  said  date  defendant  hauled  said  car 
in  and  about  Stockton,  California,  within  the  juris- 
diction of  this  court,  when  the  coupling  and  un- 
coupling apparatus  on  the  "B"  end  thereof  was  out 
of  repair  and  inoperative,  the  uncoupling  lever 
being  disconnected  from  lock  block  of  coupler  on 
said  end  of  said  car,  thus  necessitating  a  man  or 
men  going  between  the  ends  of  the  cars  to  couple 
or  uncouple  them,  and  when  said  car  was  not 
equipped  with  couplers  coupling  automatically  by 
impact,  and  which  could  be  uncoupled  without  the 
necessity  of  a  man  or  men  going  between  the  ends 
of  the  cars,  as  required  by  sections  2  and  8  of  title 
45  of  the  said  U.  S.  Code. 

5.  Defendant  is  therefore  liable  to  plaintiff  in 
the  sum  of  one  hundred  dollars.  [2] 

6.  For  a  Second  Cause  of  Action  plaintiff  alleges 
that  defendant  during  all  the  times  mentioned 
herein  was  a  common  carrier  engaged  in  interstate 
commerce  by  railroad  in  the  State  of  California. 

7.  That  in  violation  of  the  provisions  of  the 
IT.  S.  Code,  title  45,  sections  1  to  10,  inclusive,  de- 
fendant on  April  6,  1944,  hauled  on  its  line  of  rail- 
road, over  a  part  of  a  highway  of  interstate  com- 
merce, one  car,  to  wit:  Central  of  Georgia  flat  car 
No.  11138. 
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8.  That  on  said  date  defendant  hauled  said  car 
in  and  about  Stockton,  California,  within  the  juris- 
diction of  this  court,  when  the  coupling  and  un- 
coupling apparatus  on  the  "A"  end  thereof  w^as  out 
of  repair  and  inoperative,  the  uncoupling  lever  on 
said  end  of  said  car  being  fouled  by  the  lading,  thus 
necessitating  a  man  or  men  going  between  the  ends 
of  the  cars  to  couple  or  imcouple  them,  and  when 
said  car  was  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  could  be  un- 
coupled without  the  necessity  of  a  man  or  men 
going  between  the  ends  of  the  cars,  as  required  by 
sections  2  and  8  of  title  45  of  the  said  U.  S.  Code. 

9.  Defendant  is  therefore  liable  to  plaintiff  in 
the  sum  of  one  hundred  dollars.  [3] 

10.  For  a  Third  Cause  of  Action  plaintiff  al- 
leges that  defendant  during  all  the  times  mentioned 
herein  was  a  connnon  carrier  engaged  in  interstate 
commerce  by  railroad  in  the  State  of  California. 

11.  That  in  violation  of  the  provisions  of  the 
IT.  S.  Code,  title  45,  sections  1  to  10,  inclusive,  de- 
fendant on  April  7,  1944,  hauled  on  its  line  of  rail- 
road, over  a  part  of  a  highway  of  interstate  com- 
merce, one  car,  to  wit :  A.  C.  L.  box  car  No.  18088. 

12.  That  on  said  date  defendant  hauled  said  car 
in  and  about  Stockton,  California,  within  the  juris- 
diction of  this  court,  when  the  coupling  and  un- 
coupling apparatus  on  the  '"'A"  end  thereof  was  out 
of  repair  and  inoperative,  the  lock  block  of  coupler 
on  said  end  of  said  car  being  inoperable,  thus  neces- 
sitating a  man  or  men  going  between  the  ends  of  the 
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cars  to  couple  or  uncouple  them,  and  when  said  car 
was  not  equipped  with  coui^lers  coupling  automati- 
cally by  impact,  and  which  could  be  uncoupled  with- 
out the  necessity  of  a  man  or  men  going  between 
the  ends  of  the  cars,  as  required  by  sections  2  and  8 
of  title  45  of  the  said  U.  S.  Code. 

13.  Defendant  is  therefore  liable  to  plaintiff  in 
the  sum  of  one  hundred  dollars.  [4] 

14.  For  a  Fourth  Cause  of  Action  plaintiff  al- 
leges that  defendant  during  all  the  times  mentioned 
herein  was  a  common  carrier  engaged  in  interstate 
conunerce  by  railroad  in  the  State  of  California. 

15.  That  in  violation  of  the  provisions  of  the 
U.  S.  Code,  title  45,  sections  11  to  16,  inclusive,  and 
an  order  of  the  Interstate  Commerce  Commission 
of  March  13,  1911,  prescribing  standards  of  equip- 
ment, made  pursuant  thereto,  defendant  on  April  7, 
1944,  hauled  or  used  on  its  line  of  railroad,  over  a 
part  of  a  highway  of  interstate  commerce,  one  car, 
to  wit :  P.  RR  box  car  No.  503205. 

16.  That  on  said  date  defendant  hauled  or  used 
said  car  over  its  line  of  railroad  in  and  about  Stock- 
ton, California,  within  the  jurisdiction  of  this  Court, 
when  the  handhold  on  the  right  hand  side  of  the 
"B''  end  of  said  car  was  bent  in  against  car,  and 
when  said  car  was  not  equipped  with  end-handholds, 
one  near  each  side  of  each  end  of  car,  with  a  mini- 
mum clearance  of  two  inches,  in  accordance  with  the 
standards  prescribed  by  said  order  of  March  13, 
1911. 
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IV. 
Defendant    denies    the    allegations    contained    in 
Paragraph  V  first  cause  of  action  of  the  complaint. 

V. 

Defendant  admits  allegations  contained  in  Para- 
graph VI  second  cause  of  action  of  the  complaint. 

VI. 

With  respect  to  Paragraphs  VII  and  VIII  sec- 
ond cause  of  action  of  the  complaint,  defendant 
admits  that  Central  of  Georgia  flat  car  Xo.  11138 
was  defective  in  the  particulars  alleged  in  said 
paragraphs;  denies  that  defendant  hauled  said  car 
on  its  line  of  railroad  over  a  part  of  a  highway  of 
interstate  commerce  within  the  meaning  of  U.  S. 
Code  Title  45,  Sections  1  to  10  on  the  6th  day  of 
April,  1944  or  at  any  time  when  in  said  condition 
and  in  this  connection  alleges  that  on  the  6th  day 
of  April,  1944  at  the  hour  of  8:50  a.m.  the  Central 
of  Georgia  flat  car  No.  11138  described  in  the  com- 
plaint was  placed  on  the  interchange  track  between 
the  yards  of  the  Western  Pacific  Railroad  Com- 
pany and  the  defendant  company  by  the  Western 
Pacific  Railroad  Company  connected  to  and  in  the 
middle  of  a  string  or  train  of  cars :  that  at  said  time 
and  ]3lace  said  car  was  discovered  by  defendant  to 
be  defective  in  the  particulars  described  in  the  com- 
plaint and  its  receipt  in  interchange  was  refused; 
that  in  order  to  disconnect  said  car  from  the  re- 
maining cars  in  said  string  or  train  which  were  not 
defective,  it  was  necessary  to  move  said  string  or 
train  of  cars   from   the   interchange  track  to   the 
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switching  yards  at  the  defendant  company,  there  to 
disconnect  the  same  and  redeliver  it  to  the  said 
interchange  track ;  that  on  said  date  the  said  string 
or  train  of  cars  inchiding  the  flat  car  herein  de- 
scribed was  moved  to  the  switching  yard  of  defend- 
ant company,  disconnected  from  the  otlier  cars 
which  were  not  defective  and  at  the  hour  of  5:15 
p.m.  on  April  6,  1944,  the  car  described  was  redeliv- 
ered to  the  interchange  track  between  said  carrier 
facilities ;  that  the  handling  of  the  car  described  was 
purely  incidental  to  disconnecting  it  from  the  re- 
maining cars  in  the  string  or  train  in  which  it  was 
connected  or  delivered  by  the  Western  Pacific 
Company.  [9] 

VII. 
Denies  allegations  of  Paragraph  IX  second  cause 
of  action  of  the  complaint. 

VIII. 

Admits  the  allegations  of  Paragraph  X  third 
cause  of  action  of  the  complaint. 

IX. 

With  respect  to  Paragraph  XI  and  XII  third 
cause  of  action  of  the  complaint,  defendant  admits 
that  on  April  7,  1944,  A.C.L.  Box  Car  No.  18088  was 
defective  in  the  particular  alleged  in  the  complaint ; 
denies  that  defendant  hauled  said  car  on  its  line  of 
railroad  over  a  part  of  a  highway  of  interstate  com- 
merce within  the  meaning  of  U.  S.  Code  Title  45, 
Section  1  to  10  inclusive  on  the  7th  day  of  April, 
1944,  or  at  any  time  when  said  car  was  in  such  de- 
fective  condition;   alleges   that   the   said   car   was 


10  United  States  of  America  vs. 

placed  on  the  interchange  ti*ack  between  the  facili- 
ties of  the  Western  Pacific  Railroad  and  the  def  end- 
ant 's  railroad  at  the  hour  of  9:25  a.m.  April  7,  1944 
for  interchange  to  defendant's  line  of  railroad  and 
connected  with  and  in  the  middle  of  a  string  or  train 
of  cars  which  were  not  defective  with  the  exception 
of  the  car  mentioned  in  the  4th  cause  of  action 
herein;  that  said  car  was  at  that  time  and  place  in- 
spected by  defendant  company,  its  defective  con- 
dition discovered  and  interchange  refused;  that  it 
was  necessary,  in  order  to  disconnect  said  car  from 
the  string  or  train  of  cars  in  which  it  was  included, 
to  move  said  string  or  train  of  cars  from  inter- 
change track  to  the  switching  yards  of  defendant 
company;  that  on  said  day  the  said  string  or  train 
of  cars  including  the  train  described  was  moved  to 
the  switching  yards  of  said  defendant  company,  the 
car  described  disconnected  from  the  remaining  cars 
and  said  car  redelivered  to  the  interchange  track 
between  the  Western  Pacific  Company  and  the  de- 
fendant company,  said  redelivery  taking  place  [10] 
at  the  hour  of  7:00  p.m.  on  April  7,  1944;  that  the 
movement  of  said  car  was  purely  incidental  to  and 
necessary  in  disconnecting  it  from  the  other  cars 
received  from  the  connecting  carrier. 

X. 

Denies  the   allegations  contained   in  Paragraph 

XIII  third  cause  of  action  of  the  complaint. 

XI. 

Admits  the  allegations  contained   in  Paragraph 

XIV  fourth  cause  of  action  of  the  complaint. 
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XII. 
With  respect  to  Paragraphs  XV  and  XVI  fourth 
cause  of  action  of  the  complaint,  defendant  admits 
that  "P"  RR  box  car  No.  50325  was  defective  in  the 
particulars  therein  alleged;  denies  that  defendant 
hauled  or  used  said  car  on  its  Ime  of  railroad  over 
a  part  of  a  highway  of  interstate  commerce  within 
the  meaning  of  U.  S.  Code,  Title  45  Sections  11  to 
16  inclusive  on  the  7th  day  of  April,  1944  or  at  any 
other  time  while  in  such  defective  condition ;  alleges 
that  the  said  car  was  included  within  the  string  or 
train  of  cars  placed  on  the  interchange  track  be- 
tween the  Western  Pacific  Railroad  Company  and 
the  defendant  company  on  the  7th  day  of  April, 
1944  described  in  Paragraph  IX  of  this  answer; 
that  the  said  car  likewise  was  in  the  middle  of  the 
said  string  or  train  of  cars;  that  the  defective  con- 
dition of  said  car  was  discovered  by  defendant  com- 
pany at  the  hour  of  9 :25  a.m.  April  7,  1944  and  was 
refused  in  interchange  because  of  said  defective 
condition ;  that  in  order  to  disconnect  said  car  from 
the  remaining  cars  in  said  train  which  were  not  de- 
fective, it  was  necessary  to  move  said  string  or  train 
of  cars  to  the  switching  yards  of  defendant  com- 
pany and  there  disconnect  the  defective  cars  con- 
tained in  said  train;  that  on  said  day  said  string 
or  said  train  of  cars  [11]  was  moved  to  the  switch- 
ing yards  of  defendant  company  and  the  car  herein 
described  was  disconnected  therefrom  and  redeliv- 
ered to  the  interchange  track  at  the  hour  of  7:00 
p.m.  on  the  7th  day  of  April,  1944;  that  the  move- 
ment of  said  car  was  purely  incidental  to  and  neces- 
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sary  in  disconnecting  it  from  the  other  cars  of  said 
string  or  train  of  cars. 

XIII. 

Denies  allegations  of  Paragraph  XVII  fourth 
cause  of  action  of  complaint. 

Wherefore,  defendant  prays  judgment  that  plain- 
tiff take  nothing  by  his  complaint  and  that  defend- 
ant have  judgment  for  its  costs  herein. 

J.  C.  GIBSON 

C.  L.  EWING 

(Affidavit  of  Service  by  Mail  Attached.) 
[Endorsed] :     Filed  May  29,  1944.  [12] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  entitled  cause  came  on  regularly  for 
trial  on  the  7th  day  of  November,  1944,  before  the 
Court,  sitting  without  a  jury,  Thomas  O'Hara, 
Esquire,  Assistant  United  States  Attorney,  and 
James  O.  Tolbert,  Esquire,  Attorney  for  the  Inter- 
state Commerce  Commission,  appearing  on  behalf 
of  plaintiff,  and  Charles  L.  Ewing,  Esquire,  appear- 
ing for  the  defendant,  and  evidence  both  oral  and 
documentary  having  been  introduced  and  the  cause 
submitted  for  decision,  the  Court  now  makes  its 
findings  of  fact,  as  follows : 
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FINDINGS  OF  FACT 
FIRST  CAUSE  OF  ACTION 

I. 

That  defendant  during  all  of  the  times  mentioned 
in  the  Complaint  was  a  eonmion  carrier  engaged  in 
interstate  commerce  by  railroad  in  the  State  of 
California. 

II. 

That  on  or  about  the  4th  day  of  April,  1944,  Wa- 
bash box  car  No.  46354  was  placed  on  the  inter- 
change track  connecting  the  Southern  Pacific  Com- 
pany's railway  system  with  the  defendant's  railway 
system  in  the  City  of  Stockton,  California ;  that  said 
car  was  placed  on  said  interchange  track  by  the 
Southern  Pacific  Company  for  delivery  to  the  de- 
fendant; that  when  so  placed  on  said  interchange 
[14]  track  by  the  Southern  Pacific  Company,  the 
said  car  was  defective  in  that  the  coupling  and 
uncoupling  apparatus  on  the  "B"  end  thereof  w^as 
out  of  repair  and  inoperative,  the  uncoupling  lever 
being  disconnected  from  the  lock  block  of  the 
coupler  on  said  end  of  said  car. 

III. 

That  when  said  car  was  placed  on  said  inter- 
change track  by  the  Southern  Pacific  Company,  the 
said  car  was  coupled  in  a  string  or  train  of  cars  and 
between  other  cars  which  were  not  defective,  and 
which  nondefective  cars  were  likewise  placed  on  the 
interchange  track  for  the  purpose  of  delivery  to  the 
defendant  company;  that  the  manner  in  which  the 
said  defective  car  was  coupled  with  the  nondefective 
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cars  was  such  that  the  nondef  ective  cars  could  not 
be  moved  or  used  without  the  movement  of  the  said 
Wabash  box  car  No.  46354. 

IV. 

That,  at  said  time  and  place,  defendant  inspected 
all  of  said  cars  including  Wabash  box  car  No.  46354, 
discovered  the  defective  condition  of  the  said  car, 
I^osted  on  said  car  a  notice  indicating  that  the  car 
was  defective,  and  refused  to  accept  said  car  in  its 
defective  condition. 

V. 

That  Wabash  boxcar  No.  46354  was  equipped  with 
a  type  "  E  "  coupler,  top  operated.  The  top  operated 
toggle  had  the  bottom  *'U"  connection  spread  which 
allowed  it  to  separate  from  the  lock  block.  To  re- 
pair this  condition,  it  was  necessary  to  remove  the 
knuckle  and  the  lock  block  and  apply  complete  new 
uncoupling  mechanism. 

VI. 

That  the  said  Wabash  boxcar  No.  46354  was  dis- 
connected from  the  remaining  nondefective  cars  by 
the  defendant  [15]  and  placed  back  on  the  inter- 
change track  for  return  to  the  Southern  Pacific 
Company  by  defendant  after  being  so  disconnected ; 
that  the  movement  performed  by  the  defendant  in 
disconnecting  said  car  from  the  nondefective  cars 
was  accomplished  by  pulling  the  entire  train  or 
string  of  cars  from  said  interchange  track  to  the 
defendant's  yards  approximately  eight-tenths 
(8/lOths)  of  a  mile  distant,  there  disconnecting  the 
said  Wabash  boxcar  No.  46354  and  shoving  said  de- 
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fective  car  back  to  the  interchange  track  for  return 
to  the  Southern  Pacific  Company. 

VII. 

That  the  movement  of  said  car  by  defendant  was 
the  movement  incidental  to  and  necessary  in  dis- 
connecting it  from  the  remaining  nondefective  cars 
and  returning  it  to  the  Southern  Pacific  Company. 

VIII. 

That  said  movement  included  only  the  minimum 
number  of  switching  operations  necessary  to  dis- 
connect the  said  car  from  the  remaining  nondefec- 
tive cars  and  to  return  it  to  the  Southern  Pacific 
Company. 

IX. 

That  the  movement  of  said  car  was  the  most  prac- 
tical method  of  discomiecting  said  car  from  the  non- 
defective  cars  and  returning  it  to  the  Southern 
Pacific  Company  which  could  have  been  adopted, 
under  operating  conditions  prevailing  at  said  place 
on  said  date. 

X. 

That  on  the  4th  and  5th  days  of  April,  1944,  at 
the  time  when  the  said  Wabash  boxcar  No.  46354 
was  refused  in  interchange  by  defendant,  the  inter- 
change track  between  the  Southern  Pacific  Company 
and  the  defendant,  as  well  as  the  main  line  track  of 
defendant  and  the  various  other  tracks  in  the  vicin- 
ity of  the  said  interchange  track,  were  [16]  con- 
gested with  a  heavy  movement  of  war  traffic  over 
the  lines  of  both  carriers. 
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XI. 

That  an  indefinite  period  of  time  would  have  been 
required  to  have  repaired  the  defective  Wabash 
boxcar  No.  46354  on  the  interchange  track;  that 
while  said  repairs  were  being  made  all  traffic  on  said 
track  would  have  been  interrupted ;  that  such  inter- 
ruption would  have  seriously  impeded  traffic  of 
both  defendant  and  the  Southern  Pacific  Company. 

XII. 

That  the  method  adopted  by  defendant  in  discon- 
necting the  said  Wabash  boxcar  No.  46354  from  the 
nondefective  cars  with  which  it  was  delivered  and 
returning  it  to  the  Southern  Pacific  Company  sub- 
jected its  emjjloyees  to  no  greater  hazard  than  any 
other  method  of  discomiecting  said  car  and  return- 
ing it  would  have  subjected  them;  that  any  other 
method  of  disconnection  of  said  car  from  the  non- 
defective  cars  and  its  return  would  have  created 
additional  hazards  to  employees  operating  trains 
on  the  main  line  of  defendant  company  and  to  the 
general  public  using  railroad  crossings  in  the  vicin- 
ity of  the  said  interchange  track. 

XIII. 

That  it  was  neither  feasible  nor  jDractical  to  re- 
pair the  defective  Wabash  boxcar  No.  46354  on  the 
interchange  track. 

SECOND  CAUSE  OF  ACTION 

I. 

That  defendant,  during  all  of  the  times  mentioned 
in  the  Complaint,  was  a  conmion  carrier  engaged 
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in  interstate  commerce  by  railroad  in  the  State  of 
California.  [17] 

IL 

That  on  or  about  the  6th  day  of  April,  1944,  Cen- 
tral of  Georgia  flatcar  No.  11138  was  placed  on  the 
interchange  track  connecting  the  Western  Pacific 
Railroad  Company's  railway  system  with  defend- 
ant's railway  system  in  the  City  of  Stockton,  Cali- 
fornia ;  that  said  car  was  placed  on  said  interchange 
track  by  the  Western  Pacific  Railroad  Company 
for  delivery  to  defendant;  that,  when  so  placed  on 
said  interchange  track  by  the  Western  Pacific  Rail- 
road Company,  the  said  car  was  defective  in  that  the 
coupling  and  uncoupling  apparatus  on  the  *'A"  end 
thereof  was  out  of  repair  and  inoperative;  the  un- 
coupling lever  on  said  end  of  said  car  being  fouled 
by  the  lading. 

III. 

That  when  said  car  was  placed  on  said  inter- 
change track  by  the  Western  Pacific  Railroad  Com- 
pany, the  said  car  was  coupled  in  a  string  or  train 
of  cars  and  between  other  cars  which  were  not  de- 
fective, and  which  nondefective  cars  were  likewise 
placed  on  the  interchange  track  for  the  purpose  of 
delivery  to  the  defendant  company;  that  the  man- 
ner in  which  the  said  defective  car  was  coupled  with 
the  nondefective  cars  was  such  that  the  nondefec- 
tive cars  could  not  be  moved  or  used  without  the 
movement  of  said  Central  of  Georgia  flatcar  No. 
11138. 

IV. 

That  at  said  time  and  place  defendant  inspected 
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all  of  said  cars  including  Central  of  Georgia  flatcar 
No.  11138,  discovered  the  defective  condition  of  said 
car,  posted  on  said  car  a  notice  indicating  that  the 
car  \Yas  defective,  and  refused  to  accept  said  car  in 
its  defective  condition.  [18] 
ATCHISON— Feb.  13— (folo  White)  Watts 

V. 

That  Central  of  Georgia  flatcar  No.  11138  was 
in  the  defective  condition  herein  referred  to  be- 
cause the  load  thereon  had  shifted  so  as  to  prevent 
the  operation  of  the  uncoupling  lever  on  said  car. 
To  repair  or  correct  this  condition,  it  was  necessary 
to  shift  the  entire  load  on  said  car  to  clear  the  un- 
coupling lever. 

VI. 

That  Central  of  Georgia  flatcar  No.  11138  was 
disconnected  from  the  remaining  nondefective  cars 
by  the  defendant  and  placed  back  on  the  inter- 
change track  for  return  to  the  Western  Pacific 
Railroad  Company  by  defendant  after  being  so  dis- 
connected; that  the  movement  performed  by  the 
defendant  in  disconnecting  said  car  from  the  non- 
defective  cars  was  accomplished  by  pulling  the 
entire  train  or  string  of  cars  from  said  interchange 
track  to  the  defendant's  yards  approximately 
seven-tenths  (7/lOths)  of  a  mile  distant,  there  dis- 
connecting the  said  Central  of  Georgia  flatcar  No. 
11138  and  shoving  said  defective  car  back  to  the 
interchange  track  for  return  to  the  Western  Pacific 
Railroad  Company. 

VII. 

That  the  movement  of  said  car  by  defendant  was 
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the  movement  incidental  to  and  necessary  in  dis- 
connecting it  from  the  remaining  nondefective  cars 
and  returning  it  to  the  Western  Pacific  Railroad 
Company. 

VIII. 
That  said  movement  included  only  the  minimum 
number  of  switching  operations  necessary  to  dis- 
connect the  said  car  from  the  remaining  nondefec- 
tive cars  and  to  return  it  to  the  Western  Pacific 
Railroad  Company.  [19] 

IX. 

That  the  movement  of  said  car  was  the  most 
practical  method  of  disconnecting  the  said  car  from 
the  nondefective  cars  and  returning  it  to  the  West- 
ern Pacific  Railroad  Company  which  could  have 
been  adopted  under  operating  conditions  prevailing 
at  said  place  on  said  date. 

X. 

That  on  the  6th  day  of  April,  1944,  at  the  time 
when  the  said  Central  of  Georgia  flatcar  No.  11138 
w^as  refused  in  interchange  by  defendant,  the  inter- 
change track  between  the  Western  Pacific  Railroad 
Company  and  the  defendant,  as  well  as  the  main 
line  track  of  defendant  and  the  various  other  tracks 
in  the  vicinity  of  said  interchange  track,  were  con- 
gested with  a  heavy  movement  of  war  traffic  over 
the  lines  of  both  carriers. 

XL 
That  an  indefinite  period  of  time  would  have  been 
required  to  have  repaired  the  defective  Central  of 
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Georgia  flatcar  No.  11138  on  the  interchange  track; 
that  while  said  repairs  or  corrections  were  being 
made  all  traffic  on  said  track  would  have  been  in- 
terrupted; that  such  interruption  would  have  seri- 
ously impeded  traffic  of  both  defendant  and  the 
"Western  Pacific  Eailroad  Company. 

XII. 

That  the  method  adopted  by  defendant  in  dis- 
connecting said  Central  of  Georgia  flatcar  No.  11138 
from  the  nondefective  cars  with  which  it  was  de- 
livered and  returning  it  to  the  Southern  Pacific 
Company  subjected  its  employees  to  no  greater 
hazard  than  any  other  method  of  disconnecting  said 
car  and  returning  it  would  have  subjected  them; 
that  any  other  method  of  disconnection  of  said  car 
from  the  nondefective  cars  and  its  return  would 
have  created  additional  [20]  hazards  to  employees 
operating  trains  on  the  main  line  of  defendant  com- 
pany and  to  the  general  public  using  railroad  cross- 
ings in  the  vicinity  of  the  said  interchange  track. 

XIII. 
That  it  was  neither  feasible  nor  practical  to  re- 
pair the  defective  Central  of  Georgia  flatcar  No. 
11138  on  the  interchange  track. 

THIED  CAUSE  OF  ACTION 

I. 

That  defendant,  during  all  of  the  times  mentioned 
in  the  Complaint,  was  a  common  carrier  engaged 
in  interstate  commerce  by  railroad  in  the  State  of 
California. 
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II. 

That  on  or  about  the  hour  of  9 :25  a.m.,  April  7, 
1944,  ACL  boxcar  No.  18088  was  placed  on  the 
interchange  track  connecting  the  Western  Pacific 
Railroad  Company's  railway  system  with  the  de- 
fendant's railway  system  in  the  City  of  Stockton, 
California;  that  said  car  was  placed  on  said  inter- 
change track  by  the  Western  Pacific  Railroad 
Company  for  delivery  to  defendant;  that  when  so 
placed  on  said  interchange  track  by  the  Western 
Pacific  Railroad  Company,  the  said  car  was  de- 
fective in  that  the  coupling  and  uncoupling  ap- 
paratus on  the  "A"  end  thereof  was  out  of  reiDair 
and  inoperative,  the  lock  block  of  the  coupler  of 
the  said  end  of  said  car  being  inoperative. 

III. 

That  when  said  car  was  placed  on  said  inter- 
change track  by  the  Western  Pacific  Railroad  Com- 
pany, the  said  car  was  coupled  in  a  string  or  train 
of  cars  and  between  other  cars  which  were  not  de- 
fective and  which  nondefective  cars  were  likewise 
placed  on  the  interchange  track  for  the  purpose  of 
delivering  to  the  defendant  companj^;  that  the 
manner  [21]  in  which  the  said  defective  car  was 
coupled  with  the  nondefective  cars  was  such  that 
the  nondefective  cars  could  not  be  moved  or  used 
without  the  movement  of  the  said  ACL  boxcar  No. 
18088. 

IV. 

That  at  said  time  and  place  defendant  inspected 
all  of  said  cars,  including  ACL  boxcar  No.  18088, 
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discovered  the  defective  condition  of  said  car,  posted 
on  said  car  a  notice  indicating  that  the  car  was  de- 
fective, and  refused  to  accept  said  car  in  its  defec- 
tive condition, 

V. 
The  ACL  boxcar  No.  18088  was  a  "D"  top  oper- 
ated coupler  with  a  No.  2  lock  lift  which  had  worn 
until  the  anti-creak  feature  stuck  in  the  knuckle 
lock,  thereby  making  it  inoperative.  In  order  to 
repair  this  condition,  it  was  necessary  to  remove 
the  knuckle,  free  it,  put  back  lock  lifter  and  apply 
a  link  at  the  top  of  the  lock  lifter  to  prevent  it  from 
dropping  down  and  fouling  in  the  knuckle  lock. 

VI. 

That  the  said  ACL  boxcar  No.  18088  was  dis- 
connected from  the  remaining  nondefective  cars 
by  the  defendant  and  placed  back  on  the  mter- 
change  track  for  return  to  the  Western  Pacific 
Railroad  Company  by  defendant  after  being  so 
disconnected;  that  the  movement  performed  by  the 
defendant  in  disconnecting  said  car  from  the  non- 
defective  cars  was  accomplished  by  pulling  the 
entire  train  or  string  of  cars  from  said  interchange 
track  to  the  defendant's  yards  approximately 
seven-tenths  (7/lOths)  of  a  mile  distant,  there  dis- 
comiecting  the  ACL  boxcar  No.  18088  and  shoving 
said  defective  car  back  to  the  interchange  track  for 
return  to  the  Western  Pacific  Railroad  Company. 

VII. 

That  the  movement  of  said  car  by  defendant  was 
the  movement  incidental  to  and  necessary  in  dis- 
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coiinecting  it  from  the  remaining  nondefective  cars 
and  returning  it  to  the  Western  Pacific  Railroad 
Company. 

VIII. 
That  said  movement  included  only  the  minimum 
number  of  switching  operations  necessary  to  dis- 
connect the  said  car  from  the  remaining  nondefec- 
tive cars  and  its  return  to  the  Western  Pacific 
Railroad  Company. 

IX. 

That  the  movement  of  said  ACL  boxcar  No.  18088 
was  the  most  practical  method  of  disconnectmg 
said  car  from  the  nondefective  cars  and  returning 
it  to  the  Western  Pacific  Railroad  Company  which 
could  have  been  adopted  under  operating  condi- 
tions prevailing  at  said  place  on  said  date. 

X. 

That  on  the  7th  day  of  April,  1944,  at  the  time 
when  the  said  ACL  boxcar  No.  18088  was  refused 
in  interchange  by  defendant,  the  interchange  track 
between  the  Western  Pacific  Railroad  Company  and 
the  defendant,  as  well  as  the  main  line  track  of 
defendant  and  the  various  other  tracks  in  the  vicin- 
ity of  said  interchange  track,  were  congested  with 
a  heavy  movement  of  war  traffic  over  the  lines  of 
both  carriers. 

XL 

That  an  indefinite  period  of  time  would  have  been 
required  to  have  repaired  the  defective  ACL  box- 
car No.  18088  on  the  interchange  track;  that  while 
said  repairs  were  being  made  all  traffic  on  said  track 
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would  have  been  interrupted ;  that  such  interruption 
would  have  seriously  [23]  impeded  traffic  of  both 
defendant  and  the  Western  Pacific  Railroad  Com- 
pany. 

XII. 
That  the  method  adopted  by  defendant  in  dis- 
connecting said  ACL  boxcar  No.  18088  from  the 
nondefective  cars  with  which  it  was  delivered  and 
returning  it  to  the  Western  Pacific  Railroad  Com- 
pan}^  subjected  its  employees  to  no  greater  hazard 
than  any  other  method  of  disconnecting  said  car 
and  returning  it  would  have  subjected  them;  that 
any  other  method  of  disconnection  of  said  car  from 
the  nondefective  cars  and  its  return  would  have 
created  additional  hazards  to  employees  operating 
trains  on  the  main  line  of  defendant  company  and 
to  the  general  public  using  railroad  crossings  in 
the  vicinity  of  said  interchange  track. 

XIII. 
That  it  was  neither  feasible  nor  practical  to  re- 
pair the  defective  ACL  boxcar  No.  18088  on  said 
interchange  track. 

FOURTH   CAUSE   OF   ACTION 

I. 

That  defendant,  all  of  the  times  mentioned  in  the 
Complaint,  was  a  common  carrier  engaged  in  inter- 
state commerce  by  railroad  in  the  State  of  Cali- 
fornia. 

II. 

That  on  or  about  the  7th  day  of  April,  1944,  PRR 
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boxcar  No.  503205  was  placed  on  the  interchange 
track  connecting  the  Western  Pacific  Railroad 
Company's  system  with  the  defendant's  railway 
system  in  the  City  of  Stockton,  California;  that 
said  car  was  placed  on  said  interchange  track  by 
the  Western  Pacific  for  delivery  to  defendant  and 
when  so  placed  on  said  interchange  track  by  the 
Western  Pacific,  the  said  car  was  defective  in  that 
the  handhold  on  [24]  the  righthand  side  of  the  "B'^ 
end  of  said  car  was  bent  in  against  said  car. 

III. 

That  when  said  car  was  placed  on  said  inter- 
change track  by  the  Western  Pacific  Railroad  Com- 
pany the  said  car  was  coupled  in  a  string  or  train 
of  cars  and  between  other  cars  which  were  not  de- 
fective, and  which  nondefective  cars  were  likewise 
placed  on  the  interchange  track  for  the  purpose  of 
delivery  to  the  defendant  company ;  that  the  manner 
in  which  the  said  defective  car  w^as  coupled  with 
the  nondefective  cars  Avas  such  that  the  nondefec- 
tive cars  could  not  be  moved  or  used  without  the 
movement  of  the  said  PRR  boxcar  No.  503205. 

IV. 

That  at  said  time  and  place  defendant  inspec-ted 
all  of  said  cars  including  PRR  boxcar  No.  503205, 
discovered  the  defective  condition  of  the  said  car, 
posted  on  said  car  a  notice  indicating  that  the  car 
was  defective,  and  refused  to  accept  said  car  in  its 
defective  condition. 

y. 

That  PBR  boxcar  No.  503205  was  in  a  defective 
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condition  due  to  the  fact  that  the  handhold  on  the 
^'B"  end  of  the  right  side  had  been  bent.  In  order 
to  repair  this  appliance,  it  was  necessary  to 
straighten  the  handhold  by  the  use  of  a  bar. 

VI. 

That  the  said  PER  boxcar  No.  503205  was  dis- 
connected from  the  remaining  nondefective  cars  by 
the  defendant  and  placed  back  on  the  interchange 
track  for  return  to  the  Western  Pacific  Railroad 
Company  by  defendant  after  being  so  disconnected ; 
that  the  movement  performed  by  the  defendant  in 
disconnecting  said  car  from  the  nondefective  [25] 
cars  was  accomplished  l^y  pulling  the  entire  traui 
or  string  of  cars  from  said  interchange  track  to 
the  defendant's  yards  approximately  seven-tenths 
(7/lOths)  of  a  mile  distant ;  there  disconnecting  the 
said  PRR  boxcar  No.  503205  and  shoving  said  de- 
fective car  back  to  the  interchange  track  for  return 
to  the  Western  Pacific  Railroad  Company. 

VII. 

That  the  movement  of  said  car  by  defendant  was 
the  movement  incidental  to  and  necessary  in  dis- 
connecting it  from  the  remaining  nondefective  cars 
and  returning  it  to  the  Western  Pacific  Railroad 
Company. 

VIII. 

That  said  movement  included  only  the  minimum 
number  of  switching  operations  necessary  to  dis- 
coimect  the  said  car  from  the  remaining  nondefec- 
tive cars  and  to  return  it  to  the  Western  Pacific 
Railroad  Company. 


Atchison,  Topeka  dc  Sayita  Fe  By.  Co.  27 

IX. 

That  the  movement  of  said  car  was  the  most 
practical  method  of  disconnecting  said  car  from  the 
nondefective  cars  which  could  have  been  adopted 
Tinder  operating  conditions  prevailing  at  said  place 
or  said  time. 

X. 

That  on  the  7th  day  of  April,  1944,  at  the  time 
when  the  said  PER  boxcar  No.  503205  was  refused 
in  interchange  by  defendant,  the  interchange  track 
between  the  Western  Pacific  Railroad  Company  and 
the  defendant  as  well  as  the  main  line  track  of 
defendant  and  the  various  other  tracks  in  the 
vicinity  of  the  said  interchange  track  were  con- 
gested with  a  heavy  movement  of  war  traffic  over 
the  lines  of  both  carriers. 

XI. 

That  an  indefinite  period  of  time  would  have 
been  [26]  required  to  have  repaired  the  defective 
PER  boxcar  No.  503205  on  the  interchange  track; 
that  while  said  repairs  were  being  made  all  traffic 
on  said  track  would  have  been  interrupted;  that 
such  interruption  would  have  seriously  impeded 
traffic  of  both  defendant  and  the  Western  Pacific 
Railroad  Company. 

XII. 

That  the  method  adopted  by  defendant  in  dis- 
connecting the  said  PRR  boxcar  No.  503205  from 
the  nondefective  cars  with  which  it  was  delivered 
and  returning  it  to  the  Western  Pacific  subjected 
its  employees  to  no  greater  hazard  than  any  other 
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method  of  disconnecting  said  car  and  returning  it 
would  have  subjected  them;  that  any  other  method 
of  disconnection  of  said  car  from  the  nondefective 
cars  and  its  return  would  have  created  additional 
hazards  to  employees  operating  trains  on  the  main 
line  of  defendant  company  and  to  the  general  public 
using  railroad  crossings  in  the  vicinity  of  said  in- 
terchange track. 

XIII. 

That  it  was  neither  feasible  nor  practical  to  re- 
]3air  the  defective  PRR  boxcar  No.  503205  on  the 
interchange  track. 

GENERxVL  FINDING 

The  Court  finds  as  a  fact  all  facts  which  are  here- 
inafter stated  as  conclusions  of  law. 

CONCLUSIONS  OF  LAW 

From  the  foregoing  findings  of  fact,  the  Court 
makes  the  following  conclusions  of  law: 

FIRST  CAUSE  OF  ACTION 

I. 

That  the  movement  of  Wabash  boxcar  No.  46354 
by  defendant  after  its  refusal  in  interchange  for 
the  purpose  [27]  of  and  incidental  to  disconnecting 
it  from  nondefective  cars  and  returning  it  to  the 
delivering  carrier,  as  found  by  the  Court  to  be  a 
fact,  does  not  constitute  a  violation  of  the  provisions 
of  United  States  Code,  Title  45,  Sections  1  to  16, 
inclusive. 
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II. 

That  the  method  used  by  defendant  in  disconnect- 
ing said  ear  from  the  other  cars  and  returning  it 
to  the  delivering  carriers,  as  heretofore  found  by 
the  Court  to  be  the  most  practical  under  operating 
conditions  prevailing  and  further  found  to  be  no 
more  hazardous  than  any  other  method,  was  piop- 
erly  selected  by  defendant  and  was  within  its  dis- 
cretion to  select  over  other  possible  methods. 

III. 

That  defendant  had  no  duty  to  repair  said  Wa- 
bash boxcar  No.  46354,  that  duty  resting  with  the 
delivering  carrier,  the  Southern  Pacific  Company. 

IV. 

That  defendant  had  no  duty  to  repair  said  Wa- 
bash boxcar  No.  46354  on  the  interchange  track 
before  making  the  movements  which  it  did  make  in 
disconnecting  it  and  returning  it  to  the  Southern 
Pacific  Company. 

V. 

That  defendant  has  not  violated  the  provisions 
of  United  States  Code,  Title  45,  Sections  1  to  16, 
inclusive,  in  connection  with  Wabash  boxcar  No. 
46354  at  the  time  mentioned  in  the  Complaint,  or 
at  all. 

VI. 

That  on  the  first  cause  of  action  defendant  is 
entitled  to  judgment  against  plaintiff  without  costs. 
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SECOND    CAUSE    OF   ACTION 

I. 

That  the  movement  of  Central  of  Georgia  flatcar 
No.  11138  by  defendant  after  its  refusal  in  inter- 
change for  the  i^urpose  of  and  incidental  to  dis- 
connecting it  from  nondefective  cars  and  returning 
it  to  the  delivering  carrier,  as  found  by  the  Court 
to  be  a  fact,  does  not  constitute  a  violation  of  the 
provisions  of  United  States  Code,  Title  45,  Sections 
1  to  16,  inclusive. 

II. 

That  the  method  used  by  defendant  in  disconnect- 
ing said  car  from  the  other  cars  and  returning  it 
to  the  delivering  carrier,  as  heretofore  found  by  the 
Court  to  be  the  most  practical  under  operating  con- 
ditions prevailing  and  further  found  to  be  no  more 
hazardous  than  any  other  method,  was  proi3erly 
selected  by  defendant  and  was  within  its  discretion 
to  select  over  other  possible  methods. 

III. 

That  defendant  had  no  duty  to  repair  said  Cen- 
tral of  Georgia  flatcar  No.  11138,  that  duty  resting 
with  the  delivering  carrier,  the  Western  Pacific 
Railroad  Company. 

IV. 

That  defendant  had  no  duty  to  repair  said  Cen- 
tral of  Georgia  flatcar  No.  11138  on  the  interchange 
track  before  making  the  movements  which  it  did 
make  in  disconnecting  it  and  returning  it  to  the 
Western  Pacific  Railroad  Company. 
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V. 

That  defendant  has  not  violated  the  provisions 
of  United  States  Code,  Title  45,  Sections  1  to  16, 
inclusive,  in  connection  with  Central  of  Georgiai 
flatcar  No.  11138  at  the  time  mentioned  in  the  Com- 
plaint, or  at  all.  [29] 

VI. 

That  on  the  second  cause  of  action  defendant  is 
entitled  to  judgment  against  plaintiff  without  costs. 

THIRD  CAUSE  OF  ACTION 

I. 

That  the  movement  of  ACL  boxcar  No.  18088  by 
defendant  after  its  refusal  in  interchange  for  the 
purpose  of  and  incidental  to  disconnecting  it  from 
nondefective  cars  and  returning  it  to  the  delivering 
carrier,  as  found  by  the  Court  to  be  a  fact,  does  not 
constitute  a  violation  of  the  provisions  of  United 
States  Code,  Title  45,  Sections  1  to  16,  inclusive. 

II. 

That  the  method  used  by  defendant  in  disconnect- 
ing said  car  from  the  other  cars  and  returning  it 
to  the  delivering  carrier,  as  heretofore  found  by 
the  Court  to  be  the  most  practical  under  operating 
conditions  prevailing  and  further  found  to  be  no 
more  hazardous  than  any  other  method,  was  prop- 
erly selected  by  defendant  and  was  within  its  dis- 
cretion to  select  over  other  possible  methods. 

III. 

That  defendant  had  no  duty  to  repair  said  ACL 
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Nu.   18088,   that  duty  resting  with  the   delivering 
carrier,  the  Western  Pacific  Railroad  Company. 

IV. 

That  defendant  had  no  duty  to  repair  said  ACL 
boxcar  No.  18088  on  the  interchange  track  before 
making  the  movements  which  it  did  make  in  dis- 
connecting it  and  returning  it  to  the  Western 
Pacific  Railroad  Company. 

v. 

That  defendant  has  not  violated  the  provisions 
of  United  States  Code,  Title  45,  Sections  1  to  16, 
inclusive,  [30]  in  connection  with  ACL  boxcar  No. 
18088  at  the  time  mentioned  in  the  Complaint,  or 
at  all. 

VI. 

That  on  the  third  cause  of  action  defendant  is 
entitled  to  judgment  against  plaintiff  without  costs. 

FOURTH  CAUSE  OF  ACTION 

I. 

That  the  movement  of  PRR  boxcar  No.  503205 
by  defendant  after  its  refusal  in  interchange  for 
the  purpose  of  and  incidental  to  disconnecting  it 
from  nondefective  cars  and  returning  it  to  the  de- 
livering carrier,  as  found  by  the  court  to  be  a  fact, 
does  not  constitute  a  violation  of  the  provisions  of 
United  States  Code,  Title  45,  Sections  1  to  16,  in- 
clusive. 

IT. 

That  the  method  used  by  defendant  in  disconnect- 
ing said  car  from  the  other  cars  and  returning  it 
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to  the  delivering  carrier,  as  heretofore  found  by 
the  Court  to  be  the  most  practical  under  operating 
conditions  prevailing  and  further  found  to  be  no 
more  hazardous  than  any  other  method,  was  prop- 
erly selected  by  defendant  and  was  within  its  dis- 
cretion to  select  over  other  possible  methods. 

III. 

That  defendant  had  no  duty  to  repair  such  PRR 
boxcar  No.  503205,  that  duty  resting  with  the  de- 
livering carrier,  the  Western  Pacific  Railroad  Com- 
pany. 

IV. 

That  defendant  had  no  duty  to  repair  said  PRR 
boxcar  No.  503205  on  the  interchange  track  before 
making  the  movements  which  it  did  make  in  dis- 
connecting it  and  returning  it  to  the  Western 
Pacific  Railroad  Company.  [31] 

V. 

That  defendant  has  not  violated  the  provisions 
of  United  States  Code,  Title  45,  Sections  1  to  16, 
inclusive,  in  connection  w4th  PRR  boxcar  No. 
503205  at  the  time  mentioned  in  the  Complaint,  or 
at  all. 

YI. 

That  on  the  fourth  cause  of  action  defendant  is 
entitled  to  judgment  against  plaintiff  without  costs. 

Dated:  This  6th  day  of  August,  1945. 
MARTIN  I.  WELSH 
District  Judge 

[Endorsed]:     Filed  Aug.  6,  1945.  [32] 
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District  Court  of  the  United  States  for  District 
of  California,  Northern  Division 

Civil  No.  4906 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

THE  ATCHISON,  TOPEKA  &  SANTA  FE 
RAILWAY    COMPANY, 

Defendant. 

JUDGMENT 

This  cause  having  come  on  to  be  heard  on  the 
7th  day  of  November,  1945,  and  evidence  having 
been  presented  by  both  parties,  and  the  case  hav- 
ing been  submitted  to  the  Court  and  the  Court 
having  entered  herein  its  written  Findings  of  Fact 
and  Conclusions  of  Law, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  plaintiff  take  nothing  by  its  Complaint  or  by 
any  cause  of  action  therein  contained;  that  the  ac- 
tion and  each  cause  of  action  therein  contained  be 
dismissed  on  the  merits,  without  costs. 

Dated:     August  6,  1945. 

MARTIN  I.  WELSH 
District  Judge. 

[Endorsed] :     Filed  Aug.  6,  1945.  [33] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Now  comes  the  Plaintiff,  United  States  of  Amer- 
ica, appearing  by  Frank  J.  Hennessy,  United  States 
Attorney  for  the  Northern  District  of  California, 
and  hereby  appeals  from  the  Judgment  rendered  on 
August  6,  1945  in  favor  of  the  Defendant  in  the 
above  entitled  case,  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Dated:  November  2,  1945. 

FRANK  J.  HENNESSY 
United  States  Attorney 

By  EMMET  J.  SEAWELL 

Assistant  U.  S.  Attorney 

HARLAN  M.  THOMPSON 

Assistant  U.  S.  Attorney 

[Endorsed] :     Filed  Nov.  2,  1945.  [34] 
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DESIGNATION  OF  PORTIONS  OF  RECORD 
TO  BE  CONTAINED  IN  RECORD  ON  AP- 
PEAL 

Appellant  designates  the  following  portions  of 
the  record  to  be  contained  in  the  record  on  appeals 
in  the  above  entitled  action: 

1.  Complaint 

2.  Answer 
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3.  Transcript  of  the  evidence 

4.  Finding  of  Facts 

5.  Conclusions  of  Law 

6.  Judgment 

7.  Notice  of  Ai)peal 
^.  This  desiarnation 


'■&>■' 


9.     Designation  by  appellee  of  additional  matters 
■*o  be  included  in  the  record. 

"^'\ted:  November  12,  1945. 

UNITED  STATES  OF 
AMERICA 

By  THERON  L.  CAUDLE 

,  Assistant  Attorney  General 

FRANK  J.  HENNESSY 
United  States  Attorney 

By  EMMET  J.  SEAWELL 

Assistant  United  States 
Attorney 

[Endorsed]:     Filed  Jan.  8,  1946.  Nunc  pro  tunc 
as  of  Nov.  12,  1945.  [35] 
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At  a  stated  teini  ul*  the  Northern  Division  of  the 
Ignited  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Sacramento,  on  Monday  the  7th  day 
of  January,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  forty-six. 

Present:     The  Honorable  Martin  I.  Welsh, 
District  Judge. 

[Title  of  Cause.] 

On  motion  of  Enmiet  J.  Seawell,  Assistant  U.  S. 
Attorney,  it  is  Ordered  that  the  time  to  docket  the 
record  on  appeal  be  extended  30  days  from  and 
after  December  12,  19-1:5,  nunc  pro  tunc,  that  is,  as 
of  November  12,  1945.  It  is  further  Ordered  that 
this  order  be  entered  nunc  pro  tunc,  that  is,  as  of 
December  12,  1945.  [36] 


At  a  stated  term  of  the  Northern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Sacramento,  on  Thursday  the  10th 
day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  forty-six. 

Present:     The  Honorable  Martin  I.  Welsh, 
District  Judge. 

[Title  of  Cause.] 

On  motion  of  Emmet  J.  Seawell,  Esq.,  Assistant 
U.  S.  Attorney,  it  is  Ordered  that  the  appellant 
herein  be  and  it  is  hereby  allowed  to  and  includ- 
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ing  the  1st  day  of  February,  1946,  within  which 
to  file  and  docket  its  record  on  appeal  in  the  Circuit 
Court  of  Appeals.  [37] 


CERTIFICATE  OF  CLERK  U.   S.  DISTRICT 
COURT  TO  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  37 
pages,  numbered  from  1  to  37,  inclusive,  contain 
a  full,  true  and  correct  transcript  of  certain  rec- 
ords and  proceedings  in  the  case  of  United  States 
of  America  vs.  The  Atchison,  Topeka  and  Santa 
Fe  Railway  Company,  No.  4906,  as  the  same  now 
remain  on  file  and  of  record  in  this  office ;  said  rec- 
ord having  been  prepared  pursuant  to  and  in  ac- 
cordance with  the  Designation  of  Portions  of  Rec- 
ord to  be  contained  in  Record  on  Appeal,  copy  of 
which  is  embodied  herein. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  the  official  seal  of  said  District  Court,  this 
21st  day  of  January,  A.D.  1946. 

C.  W.  CALBREATH, 
Clerk 

By  F.  M.  LAMPERT 

Deputy  Clerk.  [38] 
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In  the  District  of  the  United  States  in  and  for 
the  Northern  District  of  California,  Northern 
Division. 

No.  4906 

Before  Honorable  Martin  I.  Welsh,  Judge. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  ATCHISON,  TOPEKA  &  SANTA  FE 
RAILWAY  COMPANY, 

Defendant. 

REPORTER'S   TRANSCRIPT 

Tuesday,  November  7,   1944 

Appearances:  For  the  Government:  Thomas 
O'Hara,  Esq.,  Assistant  United  States  Attorney; 
James  O.  Tolbert,  Esq.,  Attorney  for  the  Interstate 
Commerce  Commission.  For  the  Defendant:  C.  L. 
Ewing,  Esq. 

Tuesday,  November  7,  1944,  10:00  o'clock  A.  M. 

The  Clerk:  United  States  vs.  Atchison,  Topeka 
&  Santa  Fe. 

Mr.  O'Hara:  That  is  ready.  At  this  time,  may 
it  please  the  Court,  I  move  the  Court  to  permit  the 
association  for  the  Government  in  the  trial  of  this 
case  of  Mr.  James  O.  Tolbert,  a  member  of  the  bar 
of  the  District  of  Columbia,  who  is  attorney  for 
the  Interstate  Commerce  Commission. 

The  Court:     So  ordered. 
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Mr.  Tolbert:  If  your  Honor  j^lease,  this  is  a 
civil  action  arising  under  what  is  known  as  the 
Federal  Safe  Appliance  Act  contained  in  Title  45 
of  U.  S.  Code,  Sections  1  to  16. 

The  case  contains  four  causes  of  action,  and  the 
Government  alleges  that  on  April  4th  and  April 
6th  and  April  7th,  1944  the  defendant  railroad 
hauled  four  cars  with  defective  safe  appliances  in 
and  about  Stockton,  California  when  they  had  de- 
fective appliances  on  them.  Three  of  these  cars  had 
the  couplers  so  defective  that  they  could  not  be 
operated  without  the  man  going  in  between  the 
ends  of  the  cars  for  that  purpose,  and  in  the  fourth 
cause  of  action  there  was  a  defective  handle  on  the 
end  of  the  car,  in  that  it  was  bent  in  against  the 
car  and  was  of  no  value  as  a  handle  on  account 
of  lack  of  clearance. 

Section  2  of  Title  45  of  the  Code  provides  that 
all  cars  must  be  equipped  with  couplers  coupling 
automatically  by  impact  [2*]  and  which  may  be 
uncoupled  without  men  having  to  go  in  between  the 
ends  of  the  cars. 

Section  4  of  this  same  title  of  the  Code  requires 
that  all  cars  be  equipped  with  secure  handles  on 
the  ends  and  sides  of  the  car  to  afford  greater  se- 
curity to  the  men  coupling  and  micoupling  the  cars, 
and  one  of  these  handles  is  the  one  that  is  bent. 

Together  with  Mr.  Ewing  and  Mr.  O'Hara,  we 
have  an  agreed  statement  of  facts  here  that  were 
drawn  up,  as  I  understand,  by  Mr.  Ewing,  and 
when  we  got  together  we  found  that  there  were 
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some  tilings  that  we  could  not  agree  on,  and  the 
stipulation  is  rather  marked  up,  but  wo  still  think 
that  it  is  plain.  Would  you  care  to  have  the  stipu- 
lation read  now,  or  do  3"ou  just  want  the  substance 
of  if? 

The  Court:     Whatever  you  wish. 

Mr.  Tolbert:  Well,  I  might  just  as  well  read  it 
right  now. 

"The  United  States  of  America  vs.  The  Atchi- 
son, Topeka  and  Santa  Fe  Railway  Company,  No. 
4906. 

"Agreed  statement  of  facts. 

"It  is  hereby  agreed  and  stipulated,  by  and  be- 
tween the  undersigned  attorneys  for  plaintiff  and 
the  undersigned  attorneys  for  defendant,  that  the 
following  statement  of  facts  are  agreed  and  stipu- 
lated to  be  true  and  correct  and  may  be  considered 
by  the  Court  as  though  offered  in  evidence  [3]  here- 
in by  either  party  hereto,  save  and  except  that  the 
competency,  relevancy,  or  materiality  of  any  fact 
set  forth  in  the  following  statement  is  not  agreed 
to  and  either  party  may  object  to  the  considera- 
tion of  any  portion  of  said  statement  of  facts  by 
the  Court  upon  the  ground  that  any  such  fact  is 
incompetent,  irrelevant,  or  immaterial.  Upon  such 
objection,  however,  if  the  Court  should  determine 
any  such  fact  to  be  relevant,  competent,  and  ma- 
terial, despite  such  objection,  then  the  Couii:  may 
consider  such  fact  with  the  same  force  and  effect 
as  though  the  same  had  been  offered  in  evidence, 
objection  taken  and  objection  overruled. 
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"The  facts  so  stipulated  to  are  as  follows,  to  wit: 

I. 

"That  attached  hereto  and  made  a  part  of  this 
statement  of  facts  is  a  map  with  a  legend  thereon 
entitled  'Part  of  Stockton,  California'.  That  said 
map  is  drawn  to  a  scale  of  one  inch  as  the  equiva- 
lent of  one  hundred  feet  and  that  said  may  ac- 
curately and  in  accordance  with  said  scale  depicts 
the  layouts  of  the  interchange  track  betwe-en  the 
Southern  Pacific  Railroad  and  The  Atchison,  To- 
peka  and  Santa  Fe  Railway  Company,  hereinafter 
called  Santa  Fe,  and  the  interchange  track  between 
the  Western  Pacific  Railway  and  Santa  Fe,  and 
the  Mormon  yards  of  Santa  Fe,  all  at  Stockton, 
California,  in  the  condition  in  which  said  tracks 
were  laid  out  as  they  existed  on  the  7th  day  of 
April,  1944,  and  for  at  least  [4]  thirty  days  prior 
thereto. 

II. 

"That,  at  about  the  hour  of  10:25  o'clock  A.M. 
on  April  4,  1944,  Wabash  boxcar  46354  was  placed 
on  the  interchange  track  between  the  Southern  Pa- 
cific Company's  system  and  the  Santa  Fe's  system 
in  the  City  of  Stockton,  California,  as  shown  on 
said  map  and  said  car  was  placed  thereon  by  the 
Southern  Pacific  Company.  That  at  said  time  and 
place  the  said  car  was  defective  in  that  the  coupling: 
and  uncoupling  apparatus  on  the  (b)  end  thereof 
was  out  of  repair  and  inoperative,  the  uncoupling 
lever  being  disconnected  from  lock  block  of  coupler 
on  said  end  of  said  car,  thus  necessitating  a  man 
or  men  going  between  the  ends  of  the  cars  to  couple 
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or  uncouple  them,  and  when  said  car  was  not 
equipi^ed  with  couplers  coupling  automatically  by 
impact  and  which  could  be  uncoupled  without  the 
necessity  of  a  man  or  men  going  between  the  ends 
of  the  cars.  That,  when  so  placed  on  said  inter- 
change track  by  the  Southern  Pacific  Company, 
said  car  was  coupled  between  other  cars  which  were 
not  defective,  which  were  also  placed  on  said  in- 
terchange track  by  the  Southern  Pacific  Company 
in  such  fashion  that  the  other  non-defective  cars 
on  ?aid  intei'change  track  could  not  be  moved  or 
used  without  tlie  movement  of  the  said  Wabash 
boxcar  46354.  That  at  said  time  and  place,  the  San- 
ta Fe  inspected  said  cars,  discovered  the  defective 
condition  of  the  car  heretofore  [5]  described,  and 
refused  to  accept  said  car  in  that  condition.  That 
said  car  was  disconnected  upon  its  removal  to  the 
Santa  Fe  yards  with  the  other  cars  and  was  at  the 
hour  of  3:00  o'clock  A.M.,  April  5,  1944,  redelivered 
to  the  Southern  Pacific  Company  by  placing  the 
same  on  the  interchange  track.  That  the  distance 
from  the  Southern  Pacific  and  Santa  Fe  inter- 
change track  to  the  Santa  Fe  yard  is  approximately 
eight-tenths  of  a  mile. 

"That  Wabash  car  46354  was  equipped  with  a 
type  "E"  coupler,  top-operated.  The  top-operated 
toggle  had  the  bottom  ''U"  comiection  spread 
which  allowed  it  to  separate  from  the  lock  block. 
To  repair  this  condition,  it  was  necessary  to  re- 
move the  knuckle  and  the  lock  block  and  apply 
complete  new  imcoupling  mechanism." 

That  takes  care  of  the  first  cause  of  action. 
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''Paragraph  III. 

''That,  on  the  6th  day  of  April,  1944,  at  the  hour 
of  8:50  o'clock  A.M.,  Central  of  Georgia  flatcar 
No.  11138  was  placed  on  the  interchange  track  be- 
tween the  Western  Pacific  Railway  system  and  the 
Santa  Fe  system,  as  shown  on  the  map  attached 
hereto,  by  the  Western  Pacific  and  connected  to 
and  in  the  middle  of  a  string  or  train  of  cars.  That, 
at  said  time  and  place,  Santa  Fe  discovered  the 
coupling  and  uncoupling  apparatus  on  the  'A'  and 
of  said  car  was  out  of  repair  and  not  operative. 
The  uncoupling  lever  on  said  end  of  said  car  being 
[6]  fouled  by  the  lading,  thus  necessitating  a  man 
or  men  going  between  the  ends  of  the  cars  to  couple 
or  uncouple  them,  and  when  said  car  was  not 
equipped  with  couplers  coupling  automatically  by 
impact  and  which  could  be  uncoupled  without  the 
necessity  of  a  man  or  men  going  between  the  ends 
of  the  cars.  Upon  discovery  of  this  condition,  the 
receipt  of  this  car  in  interchange  from  the  Western 
Pacific  was  refused.  That  on  said  date  the  said 
string  or  train  of  cars,  including  the  car  herein 
described,  was  moved  to  the  Santa  Fe  switching 
yard,  the  defective  car  disconnected  from  the  other 
cars  which  were  not  defective,  and  at  the  hour  of 
5:15  o'clock  P.M.,  on  April  6,  1944,  the  car  de- 
scribed was  redelivered  to  said  interchange  track. 
That  the  distance  from  the  said  Western  Pacific 
interchange  to  the  switch  yards  of  the  Santa  Fe  is 
approximately  seven-tenths  of  a  mile. 

"That  said  Central  of  Georgia  11138  car  was  in 
the  defective  condition  herein  related  because  the 
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load  thereon  had  shifted  so  as  to  prevent  the  oper- 
ation of  the  miconpling  lever  on  said  car.  In  order 
to  repair  or  correct  this  condition,  it  was  necessary 
to  shift  the  entire  load  on  said  car  to  clear  the 
uncoupling  lever. 

IV. 

"That  about  the  hour  of  9:25  o'clock  A.M.,  April 
7,  1944,  A.C.L.  boxcar  Xo.  18088  was  placed  on  the 
interchange  track  between  the  Western  Pacific 
Railroad  and  the  Santa  Fe  [7]  system  in  the  City 
of  Stockton,  California,  as  shown  on  the  map  at- 
tached hereto,  by  the  Western  Pacific  Railroad. 
That,  at  said  time  and  place,  said  car  was  defec- 
tive in  that  the  coupling  and  imcoupling  apparatus 
on  the  "A''  end  thereof  was  out  of  repair  and  in- 
operative, the  lock  block  of  coupler  on  said  end 
of  said  car  being  inoperable  thus  necessitating  a 
man  or  men  going  between  the  ends  of  the  cars 
to  couple  or  uncouple  them,  and  when  said  car  was 
not  equipped  with  couplers,  coupling  automatically 
by  impact  and  which  could  be  micoupled  without 
the  necessity  of  a  man  or  men  going  between  the 
ends  of  the  cars.  That  when  so  placed  on  said  inter- 
change track  by  the  Western  Pacific  Railroad,  said 
car  was  coupled  between  other  cars  which  were  not 
defective  and  which  were  also  placed  on  said  inter- 
change track  by  the  Western  Pacific  Railroad  in 
such  fashion  that  the  other  non-defective  cars  on 
said  interchange  track  could  not  be  moved  or  used 
without  the  movement  of  said  defective  car.  That 
at  said  time  and  place  Santa  Fe  inspected  said  cars, 
discovered  the  defective  condition  of  the  car  here- 


46  United  States  of  America  vs. 

in  mentioned,  and  refused  to  accept  said  car  in  in- 
terchange. That  on  said  date  the  said  string  or  train 
of  cars,  including  the  car  herein  described,  was 
moved  to  the  Santa  Fe  yard,  the  defective  car  dis- 
connected from  the  other  cars  \Yhich  were  not  de- 
fective, and  at  the  hour  of  7:00  o'clock  P.M.,  on 
April  7,  1944,  the  defective  car  here  described  was 
delivered  to  said  interchange  [8]  track.  That  the 
distance  from  the  Western  Pacific  interchange 
track  to  the  switch  yards  of  the  Santa  Fe  is  approx- 
imately seven-tenths  of  a  mile. 

''That  the  A.C.L.  Boxcar  No.  18088  was  a  "D" 
top-operated  coupler  with  a  No.  2  lock  lift  which 
had  worn  until  the  anti-creep  feature  stuck  in  the 
knuckle  lock  thereby  making  it  inoperative.  In  or- 
der to  repair  the  same,  it  was  necessary  to  remove 
the  knuckle,  free  it,  put  back  lock  lifter,  and  apply 
a  link  at  the  top  of  the  lock  lifter  to  prevent  it 
from  dropping  down  and  fouling  in  the  knuckle 
lock. 

V. 

''That,  on  the  7th  day  of  April,  1944,  at  about 
the  hour  of  9:25  o'clock  A.M.,  P.R.R.  boxcar  No. 
503205  was  placed  on  the  interchange  track  between 
the  Western  Pacific  Railroad  Company  and  the 
Santa  Fe,  as  shown  on  the  map  attached  hereto, 
by  the  Western  Pacific  and  connected  to  and  on 
the  end  of  the  string  or  train  of  cars.  That,  at  said 
time  and  place,  Santa  Fe  discovered  that  the  hand- 
hold on  the  righthand  side  of  the  *'B"  end  of  said 
car  was  bent  in  against  the  car  and  that  said  car 
was  therefore .  not   equipped  with  end-hand-holds, 
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one  near  each  side  of  each  end  of  car  with  a  mini- 
mum clearance  of  two  inches.  Upon  discoverey  of 
this  condition,  the  receipt  of  this  car  in  interchange 
from  the  Western  Pacific  was  refused.  That  on  said 
dat«  the  said  string  or  train  of  cars  including  the 
car  herein  described,  [9]  was  moved  to  the  Santa 
Fe  yard,  the  defective  car  disconnected  from  the 
other  cars  which  were  not  defective  and,  at  the 
hour  of  7:00  o'clock  P.M.,  on  the  7th  day  of  April, 
1944,  the  car  described  was  redelivered  to  said  in- 
terchange track.  That  the  distance  from  the  said 
Western  Pacific  interchange  to  the  yards  of  the 
Santa  Fe  is  approximately  seven-tenths  of  a  mile. 

''That  the  said  P.R.R.  box  car  No.  503205  was 
in  the  defective  condition,  herein  related,  due  to 
the  fact  that  the  hand-hold  on  the  "B"  end  of  the 
right  side  had  been  bent.  In  order  to  repair  this 
appliance,  it  was  necessary  to  straighten  the  hand- 
hold by  the  use  of  a  bar.  It  was  possible  to  perform 
this  repair  on  the  interchange  track." 

This  is  signed  by  the  respective  attorneys,  and 
that,  your  Honor,  we  feel  makes  out  a  prima  facie 
case  for  the  Government,  that  the  cars  were  ad- 
mittedly defective,  that  they  were  received  by  this 
defendant  in  that  condition,  and  that  they  were 
hauled  to  its  own  yard  in  violation  of  law,  and 
that  they  were  hauled  back.  And  incidentally,  this 
suit  provides  a  penalty  of  $100  for  each  and  every 
violation. 

I  think  that  is  the  Government's  prima  facie 
case. 
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The  Clerk:  Does  the  Government  rest  at  this 
time  ? 

Mr.   Tolbert:     Yes. 

The  Clerk:     May  I  have  the  stipulation? 

Mi\  Tolbert:     Yes,  I  will  file  it.    [10] 

Mr.  Ewing:  May  it  please  the  Court,  I  think 
probably  coimsel  is  correct  that  at  this  stage  of  the 
proceedings  there  is  nothing  more  that  the  Gov- 
ermnent  could  say.  As  a  matter  of  fact,  it  is  en- 
tirely possible  that  at  this  stage  of  the  proceedings 
that  there  is  nothing  more  that  the  Santa  Fe  can 
say,  since  the  pertinent  facts  are  pretty  largely 
before  the  Court  on  this  agreed  statement.  Particu- 
larly in  view  of  the  fact  that  it  does  show  these 
track  layouts  on  the  map.  But  so  that  your  Honor 
will  know  what  we  are  driving  at  here  in  the  begin- 
ning, we  admit  and,  as  was  said  last  Saturday  by 
President  Roosevelt,  we  not  only  admit,  but  we  as- 
sert that  these  cars  were  in  a  defective  condition 
at  the  time  these  cars  in  the  defective  condition 
were  put  on  the  interchange  track  by  the  other  rail- 
road, and  it  is  agreed  that  we  refused  to  accept 
these  cars  in  the  interchange. 

We  moved  these  cars  with  the  other  cars  to  which 
they  were  connected  down  to  our  switching  yards, 
the  distances  having  be^n  stated  in  the  agreed  state- 
ment, disconnected  those  cars  which  we  refused 
and  put  them  back  on  the  interchange. 

Now,  it  won't  be  any  surprise,  of  course,  to  coun- 
sel, we  have  been  in  a  wa,v  trying  this  case  this 
morning  in  going  over  this  agreed  statement,  we 
are  relying  on  two  cases.  I  will  give  your  Honor  a 
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little  quotation  from  each.  One  of  them  is  Balti- 
more &  Ohio  Railroad  vs.  United  States  and  the 
other,  a  Ninth  Circuit  case,  United  States  vs.  North- 
ern Pacific  Railroad  [11]  Company  in  which  our 
Ninth  Circuit  approves  the  holding  in  the  Balti- 
more &  Ohio  case,  and  that  holding  is  simply  this: 
That  a  carrier  who  finds  a  car  on  interchange  track 
offered  to  them  in  interchange  that  is  in  defective 
condition  bv  virtue  of  the  Safety  Appliance  Act 
is  required,  of  course,  to  refuse  to  accept  that  car 
in  interchange,  refuse  to  take  it  on  its  own  sys- 
tem, not  to  repair  it  or  do  anything  else  to  it,  but 
to  refuse  that  car  in  interchange.  And  it  has  been 
stipulated  here  that  we  refused  those  cars  in  in- 
terchange. 

Then  this  Court  says  in  these  cases  that  despite 
the  fact  that  you  refuse  that  car  in  interchange, 
you  still  are  entitled  to  do  such  incidental  handling 
of  that  car  as  may  be  necessary  to  discomiect  it 
from  the  other  cars  with  which  it  is  connected  and 
to  reach  the  other  cars  which  are  not  defective  and 
which  are  on  the  interchange  track. 

We  have  here  stipulated  also  that  in  each  in- 
stance there  were  other  cars  which  were  not  defec- 
tive and  which  were  coupled  with  this  car  on  the 
interchange  track,  and  our  position  is  that  the  only 
handling  which  took  place  of  these  cars  was  that 
which  as  a  practical  proposition  was  incidental  to 
disconnecting  that  car  from  the  other  cars  on  the 
track  so  that  we  could  use  the  cars  that  were  not 
defective  and  not  thereby  block  this  interchange 
track   for  an   indefinite   period   of  time   while   we 
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call  on  the  other  railroad  to  go  in  there  and  switch 
them  out.  Instead  of  that  we  took  the  entire  cut 
of  cars  to  our  yard,  disconnected  [12]  the  defective 
ones  from  the  non-defective  ones  and  shoved  the 
bad  ones  back  on  the  track. 

If  there  is  anything  in  addition  to  this  statement 
to  present  to  sustain  our  position,  it  W'Ould  be  little 
expert  testimony  to  explain  the  incidental  handling 
of  these  defective  cars,  and,  incidentally,  as  your 
Honor  knows,  I  got  in  here  late  this  morning,  and 
if  your  Honor  will  permit  I  would  like  a  little  more 
time  to  consult  with  the  expert  witnesses  before 
proceeding  further,  if  it  appears  that  is  necessary 
in  order  to  sustain  the  handling  of  these  cars  inci- 
dentally. 

In  other  words  we  contend  that  the  charge  laid 
in  this  case  is  of  a  highly  technical  nature,  and  we 
have  introduced  two  authorities  sustaining  the  han- 
dling of  them  for  that  purpose,  and  since  the  part 
of  the  agreed  statement  in  which  I  had  asserted  this 
handling  was  incidental  is  not  now  in  the  stipula- 
tion I  would  like  to  ask  your  Honor's  indulgence 
to  talk  to  my  witnesses  for  a  few  minutes  for  the 
sole  purpose  of  showing  that  this  handling  was 
simply  incidental  to  the  getting  of  the  non-defective 
cars  and  using  them  in  the  track  layout. 

The  Court:     What  time  do  you  want? 

Mr.  Ewing:  It  is  11:20  now.  I  am  sure  we  can 
finish  this  afternoon  if  your  Honor  would  grant  me 
until  we  take  up  after  lunch. 

The  Court:  That  will  be  satisfactory.  We  will 
recess  until  2:00  o'clock  this  afternoon.  [13] 
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Mr.  Ewing:  I  migiit  hand  your  Honor  these 
two  quotations  I  referred  to,  and  I  will  hand  a  copy 
to  counsel   (producing  documents). 

(Thereupon  an  adjournment  was  taken  until 
2:00  o'clock  p.m.  this  date.)  [14] 


Tuesday,  November  7,  1944,  2:00  o'clock  P.M. 
Afternoon  Session 

The  Clerk:  United  States  vs.  Atchison,  Topeka 
&  Santa  Fe. 

Mr.  Ewing:  Your  Honor,  at  this  time  we  we 
would  like  to  call  Mr.  R.  J.  Kingston  to  the  stand. 

R.  J.  KINGSTON, 
called  for  the  defendant,  sworn. 

Direct  Examination 

Mr.  Ewing :  Q.  Mr.  Kingston,  what  is  your  oc- 
cupation ? 

A.  Chief  Joint  Inspector  for  the  Santa  Fe  at 
Stockton. 

Q.    At  Stockton,  California? 

A.     Stockton,  California. 

Q.  And  how  long  have  you  been  employed  in 
that  capacity?  A.     For  15  years. 

Q.  And  have  you  always  been  in  that  capacity 
since  you  have  worked  with  the  Santa  Fe? 

A.  No,  sir.  I  had  five  years  previous  in  the  car 
shops. 
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(Testimony  of  R.  J.  Kingston.) 

Q.  In  the  car  shops.  Now,  during  this  15  years 
that  you  have  been  head  car  inspector,  has  your 
experience  been  in  the  vicinity  of  Stockton? 

A.  It  has  been  on  the  Stockton  interchange 
transfer. 

Q.  Will  you  just  tell  the  Court  briefly  the  na- 
ture of  your  [15]  duties  in  this  connection? 

A.  Well,  my  duties  were  to  inspect  cars  passing 
from  one  railroad  to  another  and  carding  them  or 
setting  them  back,  as  the  case  may  be,  and  make 
each  road  responsible  for  its  damage. 

Q.  And  in  your  capacity  as  an  inspector,  have 
you  had  occasion  to  observe  the  train  movements 
in  the  vicinity  of  the  Stockton  Yards  of  the  Santa 
Fe,  and  these  interchange  tracks  with  the  Southend 
Pacific  and  the  Santa  Fe? 

A.  I  have.  The  main  line  of  the  Santa  Fe  passed 
in  front  of  the  int-erchange  office,  as  well  as  the 
Western  Pacific  and  the  Southern  Pacific.  The 
three  of  them  junctioned  there. 

Q.  And  you  have  become  familiar  with  train 
movements  in  that  vicinity? 

A.     Oh,  yes;  we  naturally  would. 

Q.  Are  you  acquaint-ed  with  the  practices  there 
in  effect  with  reference  to  train  movements  in  that 
vicinity  ? 

A.  Well,  the  train  movements  there  —  for  in- 
stance, cars  moving  into  the  Western  Pacific 
yard 

Q.     I  don't  care   for  you  to  be  specific   about 
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that,  I  just  want  to  know  if  you  are  familiar  with 

the  handling  of  trains  and  cars  in  that  area? 

A.    Yes,  sir. 

Q.  You  have  observed  them  over  a  period  of  15 
years.  A.     Yes. 

Q.  And  you  are  familiar  with  the  way  these 
things  are  done  and  the  way  these  things  should 
be  donel  A.    Yes,  sir. 

Mr.  Ewing:  Now,  if  your  Honor  please,  we 
would  like  to  [16]  refer  in  connection  with  this  wit- 
ness to  the  map  which  has  been  made  a  part  of 
this   agreed  statement   of   facts. 

I  don't  believe  that  was  marked  in  evidence.  I 
think  that  it  is  in  evidence  by  agreement,  but  per- 
haps for  the  purposes  of  identification  it  should  be 
marked  in  some  fashion.  Should  we  call  it  Ex- 
hibit 1? 

The  Clerk:     Your  exhibit,  sir? 

Mr.  Ewing:  Well,  I  think  it  is  a  joint  exhibit,, 
is  it  not? 

Mr.   Tolbert:     Yes. 

(The    document    referred    to    was    marked 
Joint  Exhibit  #1.) 

Mr.  O'Hara:  Do  you  wish  to  put  it  on  the 
board  ? 

Mr.  Ewing :  It  is  too  small  for  it  to  be  of  benefit 
to  the  Court  by  putting  it  at  some  distance.  It  may 
be  possible  for  the  witness  to  look  at  one  copy  while 
your  Honor  looks  at  the  other,  or  possibly  have  the 
witness  use  the  same  copy  up  on  your  Honor's 
bench  there.  Which  would  the  Court  prefer?  Per- 
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haps  if  you  would  take  a  look  at  this,  your  Honor? 

(Exhibiting  document  to  the  Court.) 

The  witness'  testimony  would  hardly  be  intelligi- 
ble unless  he  could  point  out  on  the  map  these 
matters  that  we  are  about  to  discuss  here. 

The  Court:  I  suggest  you  put  it  on  the  black- 
board. 

Mr.  Ewing :  Would  your  Honor  be  able  to  see  it 
from  there?  [17] 

The  Court :     No,  I  will  go  down  and  look  at  it. 

Mr.  Ewing:     Oh,  all  right,  fine. 

(The  map  was  placed  upon  the  blackboard.) 

Mr.  Ewing:  Q.  Now,  Mr.  Kingston,  if  you  will 
step  down  from  the  stand  here,  I  would  like  to  have 
you  point  out  first  on  this  map,  if  you  will,  the  loca- 
tion of  the  interchange  track  w^tli  the  Southern 
Pacific  as  it  existed  here  in  April  of  1944. 

A.  Well,  it  left  the  Santa  Fe  main  line  at  this 
point  here,  followed  this  track  around  here,  and 
went  up  this  street  up  here  for  about  four  more 
blocks  (indicating  on  map). 

Q.  Now  the  point  where  you  are  indicating  is 
diagonally  across  a  block  shown  on  the  map  num- 
bered 284  and  then  up  along  the  side  of  a  block 
numbered  278? 

A.     278,  yes  sir,  across  Hazelton  Avenue  here. 

Q.  Now  that  is  the  interchange  track  with  the 
Southern  Pacific.  Will  you  point  out  where  the 
main  line  of  the  Santa  Fe  runs  in  that  vicinity  ? 

A.  The  Santa  Fe  main  line  runs  right  across 
here  (indicating  on  map). 
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Q.     That  is  at  the  base  of  the  square  marked  285? 

A.     Yes,  sir.    Right  there  (indicating). 

Q.  And  the  interchange  track  takes  off  there 
between  284  and  285?  A.     Yes,  sir. 

Q.  Now  will  yon  point  ont  where  the  main  line 
runs  to  the  Mormon  Yards  of  the  Santa  Fe  ? 

A.  The  main  line  folhnvs  right  on  through  there 
(indicating).  That  would  be  the  main  [18]  line 
right  there  (indicating). 

Q.  The  main  line  then  continues  east  along  the 
base  of  these  squares  numbered  285,  286,  287  and 
288  until  it  enters  these  switching  yards  or  tracks 
which  are  designated  "Mormon"  in  the  space  above, 
is  that  correct?  A.     That  is  correct. 

Q.  All  right.  Now,  Mr.  Kingston,  with  reference 
to  cars  on  the  interchange  track  with  the  Southern 
Pacific,  at  the  point  that  you  have  indicated  on  this 
map,  in  order  to  switch  out  defective  cars  which  may 
have  been  in  any  cut  on  that  track,  what  was  the 
practical  way  to  remove  those  defective  cars? 

A.  Well,  if  the  car  was  defective  any  place  be- 
fore this  track  here  (indicating),  the  way  they 
would  do  it — have  to  do  it  would  be  to  come  down 
over  here  (indicating) — there  is  no  switch  at  all 
mitil  they  arrive  down  here  at  the  crossing  (indicat- 
ing), in  other  words  of  the  Mormon  Yard  #1  track. 
That  is  where  they  take  the  interchange  cars  up 
Into  the  yard. 

Q.  Then  if  I  understand  you  correctly,  in  order 
to  disconnect  a  car  which  was  in  a  cut  in  this  vicin- 
ity the  practical  way  would  be  to  take  the  cut  iip  to 
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the  Mormon  yard  and  there  disconnect  it  and  return 
it,  is  that  correct  ?  A.    Yes. 

Q.  Can  you  explain  to  the  Court  why  it  would  be 
impractical  to  handle  it  otherwise? 

A.  Well,  there  is  no  possible  way  that  they  can 
make  the  switch.  If  they  had  it  in  the  cut  they 
would  have  to  take  it  on  out,  because  there  is  a  spur 
in  here  (indicating  on  map) [19] 

Q.  Suppose  we  take  it  spot  by  spot.  I  notice 
here  right  at  the  juncture  of  the  interchange  track 
with  the  main  line  of  the  Santa  Fe,  right  at  the  base 
of  the  square  numbered  28e5,  that  there  is  a  switch 
where  the  interchange  track  takes  off  from  the 
Santa  Fe.  Why,  if  it  is  a  fact,  is  it  impossible  to 
switch  cars  at  that  point? 

A.  That  is  on  the  main  line  of  the  Santa  Fe. 
The  switch  there  is  governed  by  the  tower.  That 
switch  cannot  possibly  be  thrown.  In  other  words, 
to  switch  it  has  to  go  on  through.  It  cannot  be  done 
on  the  main  line.    This  is  the  same  way  (indicating). 

Q.  Now  you  are  indicating  another  switch  which 
appears  over  here  under  square  286  (indicating)  ? 

A.     Yes. 

Q.  Now  why  would  it  not  be  practical  to  discon- 
nect the  cars  at  that  point? 

A.  At  that  point  the  switch  also  is  governed  by 
the  inter-locking  tower.  When  the  main  line  is 
lined  up,  that  svvatch  is  closed  and  that  is  also 
locked  and  you  cannot  possibly  go  on  that  spur 
when  the  Santa  Fe  main  line  is  lined  up. 

Q.     Now  referring  to  the  interchange  track  which 
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is  back  up  here  between  squares  277  and  278,  why 
would  it  not  have  been  practical  as  an  operating 
matter  to  have   disconnected  the   cars  up   in  that 
vicinity?  A.     You  mean  leave  the  car"? 

Q.  To  have  dropped  out  the  defective  car  up  in 
that  vicinity. 

A.  There  is  no  place  up  in  there  for  the  Santa 
Fe  to  i)erform  that  operation.  That  is  a  single 
track.  There  is  only  one  [20]  track  they  have  avail- 
able for  their  interchange,  and  there  are  no  tracks  in 
there  to  perform  switching  operations. 

Q.  Xow  at  this  time,  last  April,  1941 — your 
Honor  may  take  judicial  notice  of  this — was  the 
traffic — the  movement  of  passenger  and  freight  traf- 
fic over  the  main  line  track  of  the  Santa  Fe  in  this 
vicinity  heavy  or  light? 

A.  Well,  the  traffic  over  the  main  line  is  heavy, 
that  is,  across  the  main  line  there. 

Q.  Then  even  assuming  that  it  were  possible  to 
have  used  either  of  these  switches  that  come  out  onto 
the  main  line  of  the  Santa  Fe,  what  effect  would 
that  have  had  on  main  line  traffic  if  those  switches 
had  been  used  or  if  they  could  have  been  used  ? 

A.  They  would  delay  the  traffic  not  only  on  the 
Santa  Fe  but  on  the  Western  Pacific.  When  you 
cross  the  Western  Pacific  main  line  here,  the  inter- 
locking plant  ties  that  up  also.  It  would  no  doubt 
delay  the  traffic  both  east  and  west  on  both  roads. 

Q.  Now,  Mr.  Kingston,  with  reference  to  this 
Southern  Pacific  transfer  track,  will  you  point  out 
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where  the  Western  Pacific  transfer  track  is  on  this 

map? 

A.  It  follows  right  along  the  Western  Pacific 
main  Ime  and  curves  along  here  into  the  Santa  Fe 
(indicating  on  map). 

Q.  At  the  point  where  it  makes  the  curve  and 
into  the  Santa  Fe  main  line,  it  is  approximately 
diagonally  across  the  block  numbered  291  on  the 
map  ?  A.     291,  yes. 

Q.  Now  is  that  transfer  there  a  single  track  or 
double  track?  [21] 

A.  It  is  a  double  track,  one  receiving  and  one 
waiting. 

Q.  Do  you  know  what  the  capacity  of  those 
tracks  are  ?  A.     They  are  40  cars. 

Q.     40  cars?  A.     40  cars  each. 

Q.  Is  that  the  normal  number  of  cars  that  are 
offered  in  exchange  going  in  each  direction? 

A.     That  is  the  normal  amount. 

Q.  And  I  suppose  in  April  with  conditions  like 
they  were  normally  40  car  cuts  were  filled  out  in 
order  to  offer  them  in  interchange? 

A.     That  is  correct. 

Q.  Now  will  you  explain  to  the  court  what  move- 
ment took  place  in  putting  cars  on  to  this  Western 
Pacific  interchange  track?  By  that  I  mean  were 
these  cars  shoved  on  or  pulled  on  or  both,  or  how 
were  they  handled? 

A.  Well,  they  were  both.  When  the  Santa  Fe 
would  deliver,  they  would  have  the  W.P.  cut  of  cars 
in  their  yard,  they  would  hook  the  switch  engine 
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onto  the  cars  and  come  down  here  right  around  the 
interchange  and  most  of  the  time  the  transfer,  en- 
gine would  pull  them,  and  the  W.P.  would  do  like- 
wise. The  Santa  Fe  would  pull  down  here  and 
shove  this  Western  Pacific  cut  out,  and  the  Western 
Pacific,  of  course,  would  likewise. 

Q.  Now  to  get  it  straight,  as  I  miderstand  you, 
the  only  type  of  movement  would  be  for  the  Santa 
Fe  to  put  their  engine  at  the  head  or  lead  end  of  a 
string  of  40  cars,  pull  it  on  the  Western  Pacific  in- 
terchange, then  drop  the  engine  off  the  front  end, 
[22]  switch  it  oif  of  that  track,  back  it  onto  the 
other  interchange  and  shove  against — behind  the  cut 
of  cars  which  had  been  left  there  by  the  Western 
Pacific  and  push  it  on  into  the  Santa  Fe  yards'? 

A.     That  is  correct. 

Q.  Now  assuming  that  type  of  movement,  would 
it  have  been  possible  to  have  disconnected  a  defec- 
tive car  which  was  in  that  cut  of  cars  while  that  car 
was  on  the  interchange  track? 

A.  No,  sir.  In  making  that  move  you  can  see  it 
would  be  impossible — there  is  no  way  that  they 
could  cut  that  car  out.  They  would  have  to  take 
it  on  out  here 

Q.  You  say  it  would  be  impossible.  Can  you 
tell  us  why  it  would  be  impossible? 

A.  There  is  no  way — they  are  shoving  this  cut 
of  cars — there  is  no  switch  or  any  track  here  where 
the  car  could  be  set  out. 

Q.  That  is  because  the  other  track  is  full  of  cars 
that  were  just  brought  in,  is  that  the  situation? 
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A.  In  this  case  it  wouldn't  make  any  difference, 
they  couldn't  set  it  out  anyway. 

Q.  But  assuming  that  they  could  set  it  out,  the 
cars  that  the  Santa  Fe  had  pulled  in  on  the  track 
would  completely  occupy  one  of  the  interchange 
tracks'?  A.     Oh,  yes. 

Q.  And  then,  of  course,  the  Western  Pacific  cars 
would  occupy  the  other  interchange  track  ? 

A.     That  is  correct. 

Q.  So  there  could  be  no  switching  between  them 
where  they  were  full  of  cars,  is  that  the  situation? 

A.     That  is  the  way  it  is. 

Q.  Now  assume  the  other  type  of  movement.  As- 
sume that  instead  of  pulling  this  cut  of  cars  on  the 
interchange  and  shoving  the  Western  Pacific  cars 
out  of  the  interchange  that  the  Santa  Fe  shoved  in 
their  cut  of  cars  and  pulled  out  the  Western  Pacific 
cars.  Would  it  have  been  practical  to  have  dropped 
out  any  defective  cars  from  such  a  cut  before  arriv- 
ing back  at  the  Mormon  yards  of  the  Santa  Fe  ?  In 
your  opinion  would  it  have  been  or  not? 

A.     Well,  if  they  pull 

Q.  First  just  answer  that  and  then  you  may  ex- 
plain, if  you  please.  A.     Yes. 

Q.     It  would  have  been  ?  A.     Possible  ? 

Q.     Practical. 

A.  Practical?  If  this  track  was  full  it  would 
not.  There  would  be  no  place  to  put  them,  because 
if  this  track  was  full — well,  if  they  switch  them  out, 
they  would  have  to  switch  across  this  street  crossing 
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and  this  street  crossing  and  block  the  Santa  Fe  main 

line  crossing  (indicating  on  diagram). 

Q.  Then  if  I  understand  you,  if  the  interchange 
track  were  full  of  cars  it  would  be  impossible  to 
disconnect  them?  A,     Yes,  sir,  it  would  be. 

Q.  And  if  it  weren't  full,  it  would  be  impractical 
for  these  various  reasons  ?  A.     Yes,  sir. 

Q.     And  those  reasons  are  again,  sir? 

A.  Well,  your  switch  is  right  there,  right  at  the 
edge  of  this  [24]  street  crossing. 

Q.  You  are  referring  to  a  point  just  above 
block  307? 

A.  307.  This  is  Pilgrim  Street  (indicating  on 
diagram),  the  main  street  for  this  part  of  town. 
There  is  traffic  on  that  street  and  they  would  block 
that  street  to  do  any  switching. 

Q.     And  would  that  create  a  hazard  to  the  public  ? 

A.  Well  it  would,  yes,  because  there  is  no  pro- 
tection there  except  flagging  "by  trainmen. 

Q.     Now  the  next  point  back  there 

A.     Well,  there  is  the  other  street. 

Q.     What  street  is  that? 

A.     There  is  Ophir  Street. 

Q.  Switching  in  that  vicinity  would  also  block 
that  street?  A.     Yes,  sir. 

Q.  What,  if  any,  effect  would  switching  move- 
ments there  have  on  the  main  line  trunk  of  the 
Santa  Fe? 

A.  The  main  line  switch  from  the  Santa  Fe  to 
their  yards  is  located  just  on  the  other  side  of  Ophir 
Street,  and  that  switch-over  is  used  for  passage  of 
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both  east  and  west  bound  main  line  trains,  and  if 

they  got   uj)   there  it  would  block  them  in  their 

movements. 

Q.  Now  tell  me,  Mr.  Kingston,  would  there  have 
been  any  difference  in  the  amount  of  work  by  the 
men  who  were  handling  these  movements — any  dif- 
ference in  the  amount  of  handling  of  these  cars  if 
they  could  have  been  disconnected  right  at  the 
switch  [25]  onto  the  interchange  as  compared  with 
the  disconnection  back  in  the  Mormon  yards'? 

A.     I  don't  just  get  that. 

Q.  Perhaps  I  didn't  make  myself  plain.  To 
switch  one  of  these  defective  cars  out  of  the  string 
or  cut  of  cars  requires  certain  switching  move- 
ments. Does  that  require  the  same  number  of 
switching  movements  whether  it  be  done  up  on  a 
switch  at  the  interchange  or  whether  it  be  done 
back  in  the  Mormon  Yards? 

A.  The  same  amount  of  movements  would  be 
taken  to  switch  at  either  place. 

Q.  So  that  the  men  working  those  cars  would  do 
the  same  thing  whether  they  did  it  on  the  inter- 
change or  back  in  the  Mormon  yards'? 

A.     That  is  right. 

Mr.  Ewing :     I  think  you  may  examine. 

Cross  Examination 
Mr.  Tolbert:  Q.  Mr.  Kingston,  I  want  to  refer 
to  this  map  again  to  clear  up  a  few  little  points.  I 
believe  you  testified  with  respect  to  this  Southern 
Pacific  interchange,  that  is,  the  one  in  block  284,  as 
I  understand,  that  track  is  used  by  the  Southern 
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Pacific  to  deliver  cars  to  the  Santa  Fe  and  also  used 
by  the  Santa  Fe  to  deliver  cars  to  the  Southern 
Pacific.     That  is  correct?  A.     Yes,  sir. 

Q.     It  is  what  you  call  a  joint  interchange  track? 

A.     Yes,  sir. 

Q.  And  I  believe  you  testified  that  these  cuts  of 
cars  sometimes  are  pushed  over  there  and  sometimes 
l^ulled  over  there  ?  [26] 

A.     Not  this  track.    They  are  always  pushed. 

Mr.  Ewing:  You  are  referring  to  the  Southern 
Pacific  ? 

Mr.  Tolbert:  I  am  referring  to  the  Southern 
Pacific,  the  first  cause  of  action. 

Q.  I  believe  you  also  testified  that  there  w^as  no 
jDlace  along  here  that  you  could  switch  these  cars 
out,  that  it  was  necessary  to  haul  them  all  the  w^ay 
to  the  Mormon  yard,  is  that  correct  ? 

A.     At  this  specified  point  here  (indicating). 

Q.     These  two  points  (indicating)  ? 

A.     That  is  right. 

Q.  And  the  reason  you  say  they  can't  be  switched 
out  is  because  this  switch  between  blocks  285  and 
291  is  controlled  from  the  interlocking  tower? 

A.     From  the  interlocking  tower,  yes. 

Q.  And  the  same  is  true  of  this  other  switch — 
where  is  that? 

A.     Right  here  (indicating  on  diagram). 

Q.  At  the  bottom  of  286  at  the  right  hand  cor- 
ner, I  believe?  A.     Yes. 

Q.  Then  if  that  be  true,  how  can  the  Santa  Fe 
use  this  line  at  all  if  it  can't  use  those  switches? 
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A.  Those  switches  are  double  switches.  The  main 
line  is  split  there  and  there  is  a  derail,  so  those  two 
switches  are  locked  together.  If  the  Santa  Fe  main 
line  is  lined  up,  there  is  a  derail  here  (indicating), 
and  when  this  switch  is  open  to  go  to  the  spur 
track,  they  are  locked  (indicating). 

Q.  Perhaps  you  didn^t  understand  my  question. 
You  can  get  a  [27]  movement  from  this  first  switch 
on  to  the  main  line  by  having  the  towerman  throw 
the  switch,  is  that  right? 

A.     Not  unless  he  goes  away  back  here. 

Q.  Well,  it  isn't  impossible  to  get  cars  back  there 
by  having  the  towerman  throw  that  switch,  is  it  ? 

A.     It  is  impossible;  he  can't  throw  that  switch. 

Q.     The  towerman? 

A.  Not  unless  the  train  moved  back  to  here  (in- 
dicating), the  train  must  move  back  to  here  (indi- 
cating). 

Q.  If  the  train  does  move  back  to  this  second 
switch  between  287  and  318,  then  the  towerman  can 
throw  the  switch,  is  that  correct  ? 

A.  If  it  moves  over  there,  that  automatically  re- 
lieves the  towerman  and  he  can  throw  that  switch. 

Q.  And  they  can  be  set  back  here  (indicating) 
without  being  hauled  over  to  the  Mormon  yards  ? 

A.  Well,  they  can't  set  back  within  this  tower, 
they  have  to  be  moved  over  across  this  tower. 

Q.  But  they  can  be  set  back  there  a  sufficient 
length  to  cut  the  bad  order  car  out,  and  then  go  on 
with  the  good  order  cars,  is  that  correct? 

A.     That  wouldn't  work  at  all,  because  this  here 
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interlocking  tower — there  is  one,  two  three —  there 
is  three  streets  you  have  to  set  them  out ;  you  would 
have   to   set   them   away   out   here    (indicating   on 
diagram) . 

Q.     That  is  about  two  blocks'? 

A.     Two  and  a  half  blocks. 

Q.  Now,  the  interchange,  I  see  on  this  inter- 
change track  at  284,  when  you  get  up  here  in  the 
upper  right  hand  corner  there  [28]  is  another  track 
(indicating  on  diagram).  Why  can't  you  set  the 
cars  out  there? 

A.  That  track  is  a  joint  track  with  the  Califor- 
nia Packing  Corporation.  Many  times  the  Cali- 
fornia Packing  Corporation  have  delivery  of  cars 
that  come  to  them  there  to  be  loaded,  empty  boxes; 
sometimes  it  is  used  for  an  interchange  track,  but 
not  always. 

Q.  But  what  I  am  getting  at  is  that  track  could 
have  been  used  for  the  necessary  switching  to  dis- 
engage this  defective  car  from  the  other  cars,  could 
it  not? 

A.  In  some  cases  it  could,  and  in  some  cases  not. 
If  it  was  full 

Q.  In  respect  to  these  violations  that  occurred, 
as  you  recall,  on  April  6th  and  7th,  you  have  no 
recollection  at  this  time  as  to  whether  at  that  time 
those  tracks  were  full  or  not,  do  you? 

A.     No,  sir,  I  haven't.    I  couldn't  tell  you. 

Q.  Now  what  would  happen  if  the  Southern 
Pacific  brings  this  cut  of  cars  over  there  and  you 
inspect  it  and  you  find  a  defective  car  in  there  and 
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you  bad-order  it,  you  would  leave  the  whole  cut 
there  and  say  to  the  Southern  Pacific,  ''Come  and 
get  it,  we  won't  touch  if?" 

Mr.  Ewing:  Just  a  moment.  If  I  understand 
that  question  right,  I  don't  believe  it  has  any  ma- 
teriality.   That  is  a  matter  of  law,  isn't  if? 

Mr.  Tolbert:  No.  The  point  I  am  trying  to 
bring  out  is  that  since  they  discovered  that  car  was 
defective  and  under  [29]  the  law  they  can't  move 
it  for  purpose  of  repair,  knowing  that  why  did  they 
haul  it  over  to  their  yard,  why  didn't  they  leave 
it  there  ?    That  is  the  point. 

Q.     That  could  have  been  done,  couldn't  if? 

A.     Well 

Q.     I  am  not  trying  to  confuse  you. 

A.     I  am  confused  there. 

Q.  Well  now,  let's  get  it  straightened  out.  Take 
this  particular  case,  this  first  count.  They  came 
over  there  with  a  cut  of  cars,  I  don't  know  how 
many  there  was,  but  you  inspected  them  and  you 
found  one  of  the  cars  defective.    That  is  correct"? 

A.     That  is  correct. 

Q.  And  you  knew  you  didn't  want  it,  but  instead 
of  leaving  it  there  the  Santa  Fe  comes  along  and 
hauls  it  over  there  (indicating  on  diagram).  My 
question  is  why  wasn't  it  just  left  there,  the  whole 
outfit  ?  A.    My  duties 

Mr.  Ewing:  Just  answer  that,  just  tell  him  why 
you  didn't  leave  that  particular  car. 

Mr.  Tolbert :     I  mean  the  whole  cut  of  cars. 

Mr.  Ewing :     All  right,  the  whole  cut  of  cars. 
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A.  Of  course  my  position  doesn't  say  what  they 
shall  move  and  what  they  shan't  move.  What  I  did 
was  find  the  car,  card  the  car,  and  set  it  back  to  the 
Southern  Pacific. 

Mr.  Tolbert:     Q.     And  your  job  is  done'? 

A.     The  report  is  in.  [30] 

Q.  That  is  right.  Now  that  has  been  about  six 
months  ago.  Do  you  still  do  the  same  things  with 
those  cars  when  they  are  delivered  to  you  by  the 
Southern  Pacific  as  you  did  before  ? 

Mr.  Ewing:  We  object  to  that,  if  the  Court 
please.  We  are  not  charged  with  what  we  are 
doing  now. 

The  Court:     The  objection  is  sustained. 

Mr.  Tolbert :     All  right.    Exception. 

Q.  Now  you  spoke  about  bringing  these  cars 
do^\Ti  on  the  main  line,  coming  across  Pilgram 
Street  and  South  Ophir  Street,  that  it  w^ould  be  a 
hazard  to  the  traffic  to  have  those  cars  pulled  down 
there,  as  I  understand  you  ? 

A.     Well,  it  would  be  a  hazard  to  the  traffic. 

Q.  Aren't  those  crossings  protected  by  wig- wag 
signals  ? 

A.  Not  on  a  transfer  operation.  They  are  on 
main  line  moves. 

Q.  In  making  this  movement  from  the  S.  P. 
interchange  over  to  the  Mormon,  don't  you  use 
the  main  line? 

A.  Excuse  me.  I  thought  you  meant  the  West- 
ern Pacific. 

Q.     I  am  talking  about  the  Southern  Pacific. 
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A.     Yes,  sir.    On  those  moves  the  wig-wags  move. 

Q.  So  there  would  be  no  more  hazard  for  this  cut 
of  ears  to  occupy  the  crossings  than  it  would  be  for 
any  other  cut  of  cars  or  any  other  trains'? 

A.     No. 

Q.  And  it  is  often  necessary  to  occupy  crossings. 
That  is  what  goes  with  railroading.  Now  suppose 
we  take  these  deliveries  from  the  Western  Pacific 
to  the  Santa  Fe.  Now  you  testified  [31]  that  they 
came  in  here  (indicating  on  diagram), — is  that 
Union  Street?  A.     Yes,  sir. 

Q.  And  the  interchange  track  cuts  across  diag- 
onally over  to  Block  291.  Now^  how  does  the  West- 
ern Pacific  bring  in  their  cars? 

A.  Well,  they  bring  them  two  ways.  They  push 
them  in  and  they  tow  them  in — pull  them  in. 

Q.  Assuming  they  pull  a  cut  of  cars  in,  that 
means  the  engine  is  on  the  head,  how  does  it  get 
back? 

A.  It  comes  up  to  this  switch  (indicating  on 
diagram)  and  goes  back  here  (indicating  on  dia- 
gram). 

Q.  Is  that  switch — that  is  a  switch  between  286 
and  291 — is  that  controlled  by  an  interlocker? 

A.     No ;  that  is  hand  thrown. 

Q.  Then  if  the  locomotive  can  come  back  on  this 
other  track  (indicating  on  diagram)  that  means  that 
track  is  open,  does  it  not  ? 

A.     It  is  open  if  there  are  no  cars  there. 

Q.  If  there  are  cars  on  it,  can  the  locomotive 
get  back? 
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A.     You  mean  on  the  Western  Pacific? 

Q.     I  mean  on  the  Western  Pacific,  yes. 

A.  If  there  are  cars  on  it  going  to  the  Western 
Pacific,  the  Western  Pacific  pushes  them  off. 

Q.  Then  if  the  locomotive  is  on  that  track  then 
that  track  could  also  be  used  to  switch  out  bad  order 
cars,  could  it  not? 

A.     Providing  there  is  no  cars  on  it. 

JMr.  Ewing :     Did  you  say  the  Western  Pacific  ? 

Mr.  Tolbert :  No,  the  Santa  Fe.  In  other  words, 
to  make  it  clear,  if  the  Western  Pacific  locomotive 
can  use  that  track  for  the  purpose  of  getting  back, 
why  can't  the  Santa  Fe  locomotive  use  that  track 
to  switch  out  the  bad  order  cars? 

A.  Well,  in  many  cases  the  Santa  Fe  would  fill 
this  track  from  one  end  to  the  other,  and  if  the 
Santa  Fe  com.es  in  there  and  has  tv70  bad  order 
cars,  there  would  be  no  place  to  put  them. 

Q.  Of  course,  at  this  late  day  you  don't  know 
whether  that  track  was  filled  or  not,  do  you  ? 

A.     No,  sir,  I  don't. 

Q.  Now  this  car  that  we  received  from  the 
Southern  Pacific,  and  the  three  cars  that  were 
received  from  the  Western  Pacific — perhaps  I 
should  ask  you  this  question  later  on — it  is  your 
sole  job  to  inspect  the  cars  and  to  put  on  the  bad 
order  tags,  and  then  if  they  move  them,  that  is 
somebody  else's  job,  isn't  it? 

A.     That  is  right. 

Q.  Now  are  you  familiar  with  the  defects  on 
these  particular  cars,  just  what  they  were? 
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A.     I  believe  so. 

Q.  And  you  are  the  joint  inspector  and  you 
have  had  quite  a  bit  of  experience  in  supervising 
the  making  of  repairs,  have  you  not? 

A.    Yes,  sir. 

Q.  Now  in  order  to  make  these  repairs,  is  that 
much  of  a  job? 

Mr.  Ewing:  Now,  just  one  moment.  If  the  Court 
please,  I  think  this  is  something  I  ought  to  call 
to  your  attention,  if  your  Honor  wants  to  hear  it, 
and  perhaps  we  will  later — it  will  be  satisfactory 
with  me — but  under  this  stipulation  we  [33]  have 
reserved  the  right  to  object  to  such  portion  of  it 
as  might  not  be  material.  Counsel's  question  here 
raises  that  question  of  the  possibility  of  repair 
which  is  also  mentioned  in  the  stipulation  of  facts 
to  some  extent.  Now  we  contend  that  whether  or 
not  these  cars  could  have  been  repaired  at  the  inter- 
change track  is  immaterial  in  this  proceeding  for 
the  reason  that  we  refused  these  cars  in  interchange, 
as  we  had  the  right  to  do;  that  the  sole  duty  of 
repairing  these  cars  rested  on  these  two  railroads 
who  wrongfully  offered  those  cars  in  interchange 
to  us,  and  that  since  the  duty  never  devolved  upon 
us  and  could  not  devolve  upon  us  to  repair  the 
cars,  that  it  is  immaterial  as  to  how  easy  or  how 
hard  it  may  have  been  to  make  these  i3articular 
repairs. 

Our  whole  position  is  that  we  refused  these  cars 
and  that  we  made  only  the  movements  that  were 
practical  and  necessary  to  get  the  defective  cars 
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disconnected  from  the  non-defective  cars  and  get 
the  non-defective  cars  off  the  interchange  track,  and 
that  we  pushed  these  cars  that  were  defective  back 
to  where  thy  had  been  offered  to  us,  to  the  railroad 
whose  duty  it  was  to  take  care  of  them,  to  take 
care  of  those  necessary  repairs. 

Understand,  your  Honor,  that  it  was  a  violation, 
as  counsel  knows,  for  those  cars  to  have  been  offered 
to  us  in  the  first  place. 

How  easy  or  how  hard  it  was  to  repair  those 
cars  is  not  pertinent  in  this  case.  The  only  ques- 
tion before  us  now  is  did  [34]  we  move  those  cars 
more  than  was  necessary  or  practical  in  order  to 
separate  them  from  the  non-defective  cars  which 
we  had  a  right  to  pull  off  the  interchange. 

Mr.  Tolbert :  If  your  Honor  please,  the  Govern- 
ment's position  in  that  respect  is  that  cars  with 
defective  safety  appliances  cannot  be  moved  at  all. 
There  is  a  proviso  that  says  that  cars  may  be  moved 
for  purposes  of  repair,  but  that  move  for  purposes 
of  repair  is  limited  to  the  carrier  upon  whose  line 
or  railroad  the  car  became  defective. 

Manifestly  these  cars  did  not  become  defective 
upon  the  line  of  the  Santa  Fe;  they  became  defec- 
tive before  the  Santa  Fe  received  them.  And  the 
requirements  of  the  law  are  absolute.  The  purpose 
of  the  law  is  not  to  collect  a  penalty,  but  the  pur- 
pose of  the  law  is  to  provide  protection  to  the 
employees  and  the  traveling  public. 

From  our  experience  we  hope  to  show  that  these 
defects  were  of  such  a  nature  that  it  was  not  neces- 
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sary  to  move  them  at  all — miderstand,  this  carrier 
was  not  moving  them  for  the  purpose  of  repair; 
counsel  is  right  when  lie  said  they  were  moving 
them  in  order  to  cut  them  out  and  set  them  back 
— but  having  in  mind  the  purpose  of  the  law,  the 
remedial  features  of  the  law,  that  instead  of  making 
these  minor  repairs — that  is,  the  repairs  are  minor, 
but  the  defects  carry  with  them  potential  danger, 
that  instead  of  hauling  these  cars  all  the  way  dowTi 
to  the  Mormon  Yard — I  suggest  that  is  somewhere 
between  a  half  [35]  to  three  quarters  of  a  mile;  it 
is  in  the  stipulation — exposing  that  crew  to  the 
dangers  incident  to  these  defective  cars — three  of 
them  are  couplers,  and  we  all  know  of  old  rail- 
roadmen, a  lot  of  them  had  fingers  cut  off  and 
hands  cut  off  and  some  of  them  even  had  heads 
cut  off — they  subjected  these  emploj-ees  to  the  dan- 
gers of  hauling  the  cars  down  to  the  Mormon  Yard, 
and  the  stipulation  will  show  that  these  cars  were 
down  there  some  few  hours — I  think  the  longest 
period  was  24  hours — anj^vay  from  12  to  14  hours 
— I  don't  know  what  was  done  with  them  while 
they  were  down  there,  probably  the  necessary 
switching,  and  then  they  were  hauled  back,  and 
there  were  two  separate  and  distinct  movements, 
two  separate  and  distinct  train  crews,  and  we  pro- 
pose to  show  that  if  this  carrier  had  in  mind  the 
purpose  of  the  law  and  the  protection  of  its  em- 
ploy ess  that  defects  of  this  character  could  have 
been  repaired  there,  and  that  was  the  purpose  of 
the  question  that  I  had  in  mind,  which  was  over- 
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ruled  a  few  moments  ago,  to  show  that   ])erhaps 
they  are  not  doing  the  same  thing  today  as  they 
did  six  months  ago. 

Mr.  Ewing :  Well,  if  it  please  the  Court,  counsel 
has  gone  into  it,  and  I  think  it  is  perfectly  all 
right  to  go  into  it  so  the  Court  will  know  where 
we  stand  on  this  matter.  We  are  just  as  cognizant 
as  counsel  is  of  the  reason  for  the  safety  appliance 
law,  and  I  think  your  Honor  can  see  from  the 
testimony  of  this  witness  that  we  are  bringing  out 
that  thing  exactly.  But  the  safety  appliance  law, 
as  counsel  says,  doesn't  in  the  [36]  first  place  upon 
us  the  duty  or  obligation  of  repairing  cars  wiiich 
are  received  in  interchange  in  a  defective  condition. 
As  a  matter  of  fact,  if  I  did  at  this  time  in  this 
stipulation  agree  that  we  removed  those  cars  or 
touched  those  cars  for  the  purpose  of  repairing 
those  cars,  I  would  have  to  confess  judgment  in 
this  case,  because  the  law  does  not  give  us  the 
right  to  take  cars  from  another  carrier  and  repair 
them.  The  law  gives  us  just  one  right,  to  refuse 
those  cars,  but  as  a  practical  proposition — the  coui-ts 
have  said,  as  counsel  agrees,  as  a  practical  prop- 
osition you  are  entitled  to  take  those  cars  o:ff  of 
the  non-defective  cars,  otherwise  you  would  have, 
as  counsel  here  a  moment  ago  suggested,  leaving  the 
whole  cut  of  cars  there,  you  would  have  39  non- 
defective  cars  blocking  an  interchange  track  under 
conditions  that  are  now  prevailing  so  as  to  prevent 
the  mere  switching  movement  involved  in  removing 
one  defective  car. 
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Now  counsel  says  we  subjected  this  crew  to  a 
possible  hazard  in  taking  this  car  out.  We  sub- 
jected this  crew  to  no  hazard  other  than  would  be 
the  hazard  involved  in  removing  the  one  defective 
car,  which  we  had  a  right  to  disconnect  at  any 
point  where  we  sought  to  disconnect  it.  This  wit- 
ness has  just  testified  that  the  movements  necessary 
to  disconnect  the  defective  car  were  exactly  the 
same  whether  the\'  took  place  here  (indicating  on 
diagram)  or  at  any  place  here  (indicating  on  dia- 
gram). The  only  difference  is  the  car  rolls  three 
quarters  [37]  of  a  mile  more.  There  are  no  more 
men  going  between  the  cars,  there  are  no  more 
men  trying  to  couple  and  uncouple  cars  whether 
they  roll  three  feet  or  three  hmidred  yards  or  three 
quarters  of  a  mile,  and  counsel  will  admit  that  the 
length  of  the  movement  involved  in  this  case  has 
no  bearing  whatsoever  on  whether  or  not  a  viola- 
tion exists. 

Now  we  performed  the  same  movement  that 
would  have  been  done  if  it  was  possible  or  practical 
to  do  it  on  the  interchange  track. 

We  had  no  right  to  remove  those  cars  for  the 
purpose  of  repair,  and  therefore  the  question  of 
the  difficulty  of  repair  or  how  minor  these  defects 
were  from  the  standpoint  both  of  hazard  and  of 
repair,  is  not  pertinent. 

]\Ir.  Tolbert:  I  just  want  to  say  a  word  in  re])ly 
to  that.  As  to  our  ])osition,  I  didn't  apparently 
make  myself  exactly  clear.  These  cars  were  on 
the  interchange  track.     One  was  the   S.   P.  inter- 
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change  track,  and  the  other  was  the  Western  Pacific 
interchange  track,  and  while  there  was  no  duty 
placed  upon  the  defendant  to  make  repairs  to  the 
cars — in  fact,  they  could  not  haul  them  for  the 
purpose  of  repair,  but  they  had  two  alternatives: 
The  cars  had  just  been  set  over  there  on  the  joint 
track,  and  technically  speaking  you  might  say  that 
the  delivery  was  completed,  but  it  wasn't  actually 
completed  mitil  the  Santa  Fe  hooked  onto  it  and 
hauled  it  over  there  into  their  yard,  and  it  seems 
to  me  that  they  had  two  alternatives.  One  was  to 
go  ahead  [38]  and  rej^air  these  cars  right  where 
they  stood  or  to  have  left  the  w^hole  cut  where  the 
Southern  Pacific  left  them  and  tell  them  to  take 
them  back.  That  was  the  purpose  of  asking  that 
question. 

The  Court:     Well,  did  they  do  either? 

Mr.  Tolbert:     What  is  that? 

The  Court :     Did  they  do  either  ? 

Mr.  Tolbert:  What  they  did  w^as  to  haul  the 
w^hole  string  of  cars  over  here  and  keep  them  there 
several  hours,  and  w^e  don't  know — I  don't  suppose 
anybody  knows  what  was  done  with  them  over 
there,  but  they  were  switched  aromid,  wiiatever 
was  necessary  to  be  done 

Mr.  Ewing:  I  think  the  stipulation  of  facts 
says  they  were  simply  cut  out. 

Mr.  Tolbert:  And  one  was  hauled  back  to  here 
(indicating  on  diagram)  and  the  three  were  hauled 
back  to  the  Western  Pacific.  The  incidental  haul- 
ing that  was  necessary  to  disconnect  the  bad-order 
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cars  from  the  good-order  cars  we  don't  raise  any 
question  as  to  law  in  that  case.  The  6th  and  9th 
circuit  have  passed  on  that,  and  I  think  they  have 
not  only  laid  down  good  law,  but  they  have  laid 
down  good  common  sense.  But  we  don't  think  that 
that  mere  incidental  hauling — that  those  conditions 
arose  over  here  at  the  interchange  point. 

So,  your  Honor,  the  question  I  asked  was 
whether,  as  I  recall  it,  was  whether  those  cars 
could  have  been  readily  repaired  on  the  respective 
interchange  tracks,  and  that  was  the  [39]  question, 
I  believe,  that  counsel  objected  to. 

Mr.  Ewing:     That  is  correct. 

The  Court:     The  objection  is  overruled. 

Mr.  Tolbert :  Q.  You  may  answer  the  question 
then.  Perhaps  after  all  of  this  you  have  kind  of 
lost  it.  The  question  that  I  asked  was — I  believe 
you  said  that  you  knew  about  the  defects,  that  is 
you  knew  of  the  type.  The  question  I  am  asking 
you  is  whether  the  repair  to  the  car  that  was  on 
the  Southern  Pacific  interchange  track,  which  was 
a  disconnected  uncoupling  lever,  as  I  recall  it,  and 
the  repair  to  the  cars  that  were  on  the  Western 
Pacific  interchange  track,  could  they  have  been  re- 
paired there? 

Mr.  Ewing :  For  the  purpose  of  the  record,  may 
we  save  our  objection  to  that,  your  Honor? 

The  Court:     Yes. 

Mr.  Tolbert :     Go  ahead  and  answer  the  question . 

A.     To  repair  this  car  on  the  Southern  Pacific? 
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Q.  I  am  speaking  about  the  interchange  track, 
you  understand? 

A.  The  interchange  track,  the  defective  car,  it 
would  require  uncoupling  all  those  cars,  a  switch 
engine  to  move  them  apart,  and  to  get  material 
and  repair  it.  If  that  is  the  correct  one  I  under- 
stand. 

Q.  Well,  with  respect  to  the  first  cause  of  action 
— we  will  just  find  what  was  wrong  with  that  car. 
It  says  that  that  car  there  had  a  type  E  coupler 
— that  is  one  of  the  newer  couplers — [40]  and  that 
you  had  a  single  top  cut  rotating  lever — that  is, 
came  over  the  top — and  that  the  tozzle  was  not 
connected  to  the  lock  block.  In  other  words,  there 
was  no  connection  between  the  uncoupling  lever  and 
the  lock  block,  it  had  come  apart. 

Mr.  Ewing:  Counsel,  may  I  have  a  stipulation 
that  w^e  object  to  all  of  the  questions  concerning 
the  difficulty  of  repair? 


we    won't    have    to    interrupt 


Mr. 

Tolbert : 

Yes. 

Mr. 

Ewing : 

So    T 

.1  lllc 

Mr. 

1. 

Tolbert : 

Yes. 

The 

Witness : 

:     As 

understand,  the  top — the 
coupling  was  disconnected  within  the  body  of  the 
coupler. 

Mr.  Tolbert:  Q.  I  don't  believe  the  petition 
says  that.  It  says  the  uncoupling  lever  was  dis- 
connected from  the  lock  block,  and  referring  to  the 
original  report — I  was  just  going  into  it  in  detail — 
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Mr.  Ewing :  We  stipulated  as  to  what  the  defect 
was.    You  might  read  the  stij)ulation. 

Mr.  Tolbert :     Yes,  we  will  see  what  it  says  there. 

From  the  stipulation,  this  was  a  Wabash  car, 
equipped  with  a  type  E  coupler,  top  operated.  The 
top  operated  tozzle  had  the  bottom  U  connection 
spread,  which  allowed  it  to  separate  from  the  lock 
block.  And  it  also  says  to  repair  this  condition  it 
was  necessary  to  remove  the  knuckle  and  the  lock 
block  and  apply  complete  new  uncoupling  mechan- 
ism. [41] 

A.     That  is  correct. 

Q.     How  much  of  a  mechanism  would  that  mean? 

A.  That  is  the  operating  mechanism  within  the 
body  of  the  coupler.  It  requires  an  engine  to  dis- 
connect the  cars,  take  out  the  knuckle,  take  out 
the  defective  parts  and  put  them  back  in. 

Q.  How  long  would  you  say  that  would  take? 
As  a  practical  railroad  man. 

A.  It  would  depend  on  a  number  of  things,  the 
availability  of  the  material  you  had,  the  time  it 
would  take  to  get  a  switch  engine  there  to  dis- 
connect the  cars — I  couldn't  state  definitely  what 
the  time  was  because  there  is  too  many  thing's 
involved. 

Q.  Suppose  wc  pass  on  to  the  next  cause  of 
action.  That  related  to  Central  of  Georgia  flatcar 
11138.  It  sa3^s  there  that  the  coupling  and  un- 
coupling apparatus  on  the  AN  of  said  car  was 
out  of  repair  and  ino])erative,  the  uncoupling  lever 
on  the  AN  of  the  car  being  fouled  by  the  lading. 
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A.  That  was  a  load  of  lumber,  and  the  coupling 
level  would  come  up  and  hit  that  lumber,  which 
prevented  it  from  operating. 

Q.     How  would  you  fix  that? 

A.  The  load  would  have  to  be  shifted  back  to 
the  end  of  the  car  by  a  switch  engine  or  transferring 
the  lading. 

Q.  The  next  car  is  ACL  boxcar  18088.  It  says 
here  that  at  said  time  and  place  said  car  was 
defective  in  that  the  coupling  and  uncoupling  ap- 
paratus on  the  AN  thereof  was  out  of  repair  and 
inoperative,  the  lock  block  of  coupler  on  said  AN 
of  said  car  [42]  being  inoperable,  thus  necessitating 
a  man  or  men  going  between  the  ends  of  the  cars 
to  couple  or  uncouple  them,  and  w^hen  said  car  was 
not  equipped  with  couplers,  coupling  automatically 
by  impact.  That  is  all  it  says  there — oh,  here  it  is 
here — that  the  ACL  boxcar  number  18088  was  a 
D  top  operated  coupler  with  a  number  2  lock  lift 
which  had  worn  until  the  anti-creep  feature  stuck 
in  the  knuckle  lock,  thereby  making  it  inoperative. 
In  other  words,  you  had  a  jammed  lock  there? 

A.     Yes. 

Q.    What  was  necessary  there? 

A.  In  that  particular  case  you  would  have  to 
disconnect  the  cars  and  go  through  the  same  per- 
formance as  on  the  last  one,  and  either  to  replace 
it  or  they  have  a  way  of  putting  a  little  washer 
around  the  top  of  the  lifter. 

Q.  I  think  that  is  al^  on  that,  because  in  the 
stipulation  in  regard  to  the  fourth  count  it  says 
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here  they  had  a  bent  hand  hold  there.     That  could 
be  repaired  by  straightening  the  hand  hold  by  the 
iise  of  a  bar. 

Mr.  Ewing :  May  I  at  this  time,  in  case  I  didn  't 
make  it  clear  for  the  record,  also,  your  Honor,  we 
reserve  the  right  in  this  stipulation  to  object  to 
the  immaterial  portions  of  it,  and  to  those  portions 
of  the  stipulation  which  go  to  the  question  of  the 
possibility  of  repair  I  would  like  to  interpose  the 
objection  that  that  is  wholly  immaterial,  irrelevant 
and  incompetent  in  this  proceeding.  [43] 

Mr.  Tolbert :  As  I  understand,  Mr.  Kingston, 
you  are  what  is  called  the  Joint  Interchange  Inspec- 
tor? 

A.     Yes,  sir. 

The  Court:  Do  you  wish  me  to  rule  on  that 
now? 

Mr.  Ewing:  If  you  care  to,  your  Honor,  or  you 
may  reserve  it. 

The  Court:     Did  you  head  the  objection? 

Mr.  Tolbert :     No. 

Mr.  Ewing:  I  made  the  objection  with  respect 
to  the  stipulation  that  anything  that  went  to  the 
question  of  the  possibility  of  repair  is  incompetent, 
irrelevant  and  immaterial,  the  same  objection  I 
have  made  to  your  whole  line  of  questioning  con- 
cerning repairs  on  these  cars. 

Mr.  Tolbert:  Was  that  directed  to  this  ques- 
tion? 

Mr.  Ewing:  It  was  directed  specifically  to  the 
last  paragraph  on  Page  9,  and  to  any  other  para- 
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graphs   vrhere   the   question   of   the   possibility   of 
repair  is  raised. 

Mr.  Tolbert:  If  the  Court  please,  counsel  for 
the  defendant  drew  this  stipulation.  He  put  that 
in  there  himself.     Xow  he  wants  to  object  to  it. 

Mr.  Ewing:  Xo,  I  don't  object  to  the  fact,  my 
objection  goes  to  the  materiality.  I  was  trying  to 
be  fair  in  the  stipulation  of  facts,  so  the  issue 
would  be  before  the  Court. 

Mr.  Tolbert:  I  will  just  let  it  stand  as  it  is. 
I  am  not  questioning  on  that.  [44] 

Getting  back  to  this  other  question,  you  are  the 
Joint  Interchange  Inspector? 

Mr.  Ewins":  I  don't  believe  your  Hon(^r  ruled 
on  that. 

The  Court:     The  objection  is  overruled. 

Mr.  Tolbert:  You  do  this  mspectins"  not  on\y 
for  the  Santa  Fe,  but  for  the  Southern  Pacific  and 
Western  Pacific  as  well? 

A.     Yes,  sir. 

Q.     Do  you  make  any  repairs  there  yourself? 

A.  If  they  are  practical,  we  do — that  is,  if  they 
are  possible. 

Q.    What  type  of  repaii^  would  be  possible? 

A.  TTell.  supposing  you  had  a  brake  shoe  miss- 
ing on  a  car,  a  running  board  bolt,  minor  repairs 
of  that  nature. 

Q.     Any  defective  uncoupling  levers? 

A.  Yes,  where  it  requires  just  a  cut  washer, 
cleavise  or  a  link. 

The  Court:     Where  are  the  cars  located? 
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Mr.  Ewing:     Where  are  they  now,  you  mean? 

The  Court:     Yes. 

Mr.  Ewing:     I   guess   that — this   happened   last 
April 


Mr.  Tolbert:  They  are  all  over  the  United 
States. 

Mr.  Ewing:  I  might  add  here  they  were  re- 
paired by  the  companies  that  put  them  on  the  inter- 
change tracks.     I  think  that  is  true,  counsel? 

Mr.  Tolbert:  I  think  so.  We  have  no  knowl- 
edge of  that.     I  don't  know. 

Mr.  Ewing:     We  will  assume  that.  [45] 

Mr.  Tolbert:  Q.  You  say  you  make  re])airs  to 
certain  types  of  defective  couplers,  and  I  suppose 
the  same  would  be  true  of  bent  hand  holds,  would 
it  not? 

A.     In  many  cases,  yes. 

Mr.  Tolbert:  1  believe  that  covers  everything. 
I  would  like  to  make  this  statement  to  the  Court, 
that  this  case, — I  should  have  made  it  in  the  begin- 
ning— is  based  on  the  movement  of  these  cars  from 
these  interchange  tracks  to  the  defendant's  Moi'- 
mon  Yard.  Now  what  happened  after  they  got 
over  there  we  don't  knov.^,  but  we  did  agree  to 
the  stipulation  that  the  defective  cars  were  hauled 
back  and  presumably  were  repaired.  It  is  only 
on  the  movement  we  are  bringing  suit. 

]\Ir.  Ewing:  Have  you  finished  with  your  cross 
examination? 

Mr.  Tolbert:     Yes. 
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Redirect  Examination 

Mr.  Ewing:  Q.  Mr.  Kingston,  of  course  any 
time  that  a  crossing  is  either  blocked  or  when  cars 
are  moving  backward  and  forward,  it  presents  some 
traffic  hazard,  does  it  not? 

A.     Yes,  sir,  it  would. 

Q.  And  the  more  frequent  the  occupation  of  any 
such  crossing,  the  greater  the  hazard  that  exists, 
regardless  of  protection,  is  not  that  true? 

A.     Yes,  sir. 

Q.  So  that  to  the  extent  that  these  switching 
movements  were  made  there  and  to  the  extent  that 
they  would  increase  the  period  of  time  that  trains 
were  moving  over  that  crossing,  the  hazard  [46] 
would  be  increased  to  that  extent? 

A.     Yes  sir. 

Q.  Now  in  these  several  cuts  of  cars  were  there 
other  cars  besides  these  defective  cars? 

A.     Yes,  there  were. 

Q.  And  in  each  instance  there  were  a  number 
of  other  non-defective  cars?  A.     Yes,  sir. 

Q.  Now  w^hen  the  Santa  Fe  w^ent  in  and  pulled 
that  cut  out,  did  they  seek  those  non-defective  cars  ? 

A.  That  was  their  purpose  for  coming  down 
there  and  pulling  the  cars. 

Q.  So  when  counsel  asked  you  why  they  pulled 
the  cut  out,  that  was  for  the  purpose  of  getting 
the  non-defective  cars,  was  it  not? 

A.     Yes,  sir. 

Q.     You  were  working  right  there  on  these  inter- 
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change   tracks   during   the   month   of   April,   1944, 
were  you  notf  A.     Yes,  sir. 

Q.  Do  you  have  a  definite  recollection  as  to 
whether  those  tracks,  those  interchange  tracks  were 
being  used  frequently  during  that  month? 

A.  Yes,  they  were  used  continually.  That  is, 
cars  either  going  in  one  direction  or  the  other 
continuously. 

Q.  There  was  a  heavy  movement  across  both 
those  interchange  tracks?  A.     Yes,  sir. 

Q.  Would  it  be  correct  to  say  that  most  of  the 
time  those  interchange  tracks  had  cars  on  them? 

A.     That  is  correct.  [47] 

Q.  So,  while  you  don't  remember  the  number 
of  cars  at  the  particular  moment  this  defective 
car  was  on  it,  j^ou  do  have  a  definite  recollection 
that  these  tracks  were  full  practically  without  ex- 
ception during  the  month  of  April,  1944? 

A.     Yes,  sir. 

Q.  I  suppose  you  even  had  cars  backed  up  on 
the  Southern  Pacific,  Santa  Fe  and  Western  Pacific 
trying  to  get  across  those  interchange  tracks,  did 
you  not?  A.     That  is  correct. 

Q.  Now  I  understood  you,  in  answer  to  comisel  's 
question  about  these  repairs 

Mr.  Evving:  You  understand,  your  Honor,  I  go 
into  this  only  because  of  your  Honor's  ruling,  while 
reserving  my  position  on  the  matter. 

Q.  You  men  there  on  the  interchange  tracks  had 
the  tools  and  equii)ment  only  to  perform  the  most 
minor  type  of  repair?    That  is  true?  A.     Yes. 
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Q.  And  with  respect  to  these  first  three  ears 
that  counsel  asked  you  about  and  the  defects  that 
existed,  did  you  have  the  facilities  or  the  tools  to 
make  those  repairs'? 

A.     No,  sir,  we  didn't  have  the  materials. 

The  Court:  Q.  Well,  was  there  such  material 
present  w^here  you  worked  and  shops  for  repairs 
of  that  sort? 

A.  Not  right  out  on  those  interchange  tracks, 
no,  sir. 

Mr.  Ewing:  Q.  I  might  ask  you,  if  you  know, 
where  were  those  cars  repaired?  [48] 

A.     I  don't  know. 

Q.     Where  w^ould  they  normallj^  be  repaired? 

A.     Back  on  the  delivering  line  repair  track. 

Q.     Repair  track? 

A.  Repair  track.  That  is  where  they  normally 
w^ould  be  repaired. 

Q.  And  that  is  the  place  where  facilities  are 
available  for  the  repair  of  cars? 

A.     That  is  true. 

Q.  In  making  the  class  of  repairs  involved  on 
these  first  three  cars,  would  there  be  any  greater 
hazard  to  the  repair  men  to  make  those  repairs  on 
the  interchange  track  than  on  a  repair  track? 

A.  Well,  there  would  be  considerable  hazard  on 
these  interchange  tracks.  We  are  governed  by  pro- 
tection of  a  blue  flag  and  that  is  not  always  depend- 
able, particularly  where  it  is  right  in  the  Southern 
Pacific  yards,  and  on  the  repair  track  you  have 
the  protection  of  a  locked  switch.    You  haven't  the 
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danger  of  switch  engines  running  into  your  cut  of 
cars.     On  the  interchange  tracks,  particularly  on 
these,   there   was   five   or  six   switch   engines   that 
w^ere  running  around  there  all  the  time. 

Q.  In  other  words,  those  men  who  attempted  to 
make  a  repair  on  the  interchange  track  would  have 
to  be  in  between  these  cars  where  trains  are  oper- 
ating on  two  lines  of  railroads  on  different  sides 
of  them  and  there  is  always  an  existing  possibility 
that  somebody  would  shove  in  a  cut  of  cars  on 
them?  A.     That  is  true.  [49] 

Q.  That  hazard  would  not  exist  on  the  repair 
track?  A.     No,  sir. 

Mr.  Ewing:     That  is  all. 

Recross  Examination 

Mr.  Tolbert:  Q.  In  regard  to  this  blue  flag 
business,  that  is  a  practice  on  all  railroads  for  the 
protection  of  car  repairmen? 

A.     That  is  correct. 

Q.  As  a  matter  of  fact,  the  car  repairmen  do 
depend  on  that  protection? 

A.     To  a  great  extent,  yes. 

Q.  Of  course  we  know  that  there  hasn't  been  a 
rule  made  that  has  not  been  violated  many  times, 
even  on  repair  tracks?  A.     That  is  true. 

Q.  And  if  these  cuts  of  cars  were  protected  by 
the  blue  flags  all  the  railroadmen  working  in  the 
yard  know  what  a  blue  flag  means,  don't  they? 

A.     That  is  correct. 

Q.  That  is,  that  there  are  men  working  there 
and  not  to  go  in  there  ?  A.     That  is  correct. 
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Q.  I  don't  know  whether  I  understood  you  on 
one  answer  here.  You  say  the  purpose  of  hauling 
the  cut  of  cars  over  to  Mormon  was  to  get  the 
non-defective  cars,  is  that  it,  or  the  defective  cars? 

A.     To  get  the  non-defective  cars. 
Q.     Now  you  spoke  about  not  having  the  tools. 
What  tools  do  you  carry  on  this  job? 

A.  Well,  a  ear  inspector  carries  mostly  bad- 
order  cars. 

Q.     He  carries  a  hanmier,  doesn't  he? 

A.     Yes.  [50] 

Q.     Anything  else? 

A.     Well,  gauges;  generally  has  a  small  wrench. 

Q.  Not  any  of  the  smaller  materials  for  making 
repairs  ? 

A.     Outside  of  a  cotter  key,  something  like  that. 

Q.     Any  cleavise  bolts? 

A.     A  nut,  something  like  that. 

Q.  One  other  question:  You  say  when  these 
cars  are  shoved  in  there  that  you  inspect  them  and 
put  these  bad-order  tags  on  them? 

A.     Yes,  sir. 

Q.     What  is  the  purpose  of  those  bad-order  tags? 

A.  ARL  rules  require  that  cars  rejected  in  in- 
terchange for  bad  conditions  be  carded  on  both 
sides,  and  in  compliance  with  ARL  rules  we  put 
that  card  on  there  to  notify  trainmen  and  switch- 
men that  they  are  in  bad-order. 

Q.  Then  do  I  understand  that  you  are  on  the 
interchange  track  not  for  the  purpose  of  making 
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any  repairs  but  simply  to  put  these  bad-order  tags 

on,  is  that  correct? 

A.  We  are  there  to  protect  receiving  lines — 
well,  these  bad-order  cars — ^no,  we  put  the  bad- 
order  cards  on  for  whichever  road  that  should 
make  the  repair,  send  them  back  to  the  road  that 
they  should  be  set  back  to — or  put  defect  cards  on 
them  where  they  are  side  swiped  or  damaged,  and 
make  any  like  repairs  like  a  cotter  key  or  some- 
thing we  can  make  without  any  hazard. 

Q.  But  you  don't  make  any  repairs  that  would 
involve  uncoupling  the  cars? 

A.  No,  because  it  is  too  uncertain  as  to  time, 
take  too  long  a  time.  [51] 

Q.  So  when  you  put  that  bad-order  card  on 
there  your  job  is  done  and  whoever  hauls  it  away 
is  no  concern  of  yours?  A.     That  is  correct. 

Mr.  Tolbert:     I  believe  that  is  all. 

Mr.  Ewing:  That  will  be  all.  Thank  you,  and 
the  defendant  rests,  your  Honor. 

Mr.  Tolbert:  Could  I  ask  you  just  one  more 
question  before  you  leave? 

Q.  Do  you  recall  from  memory  any  violations 
of  the  blue  flag  by  any  of  your  own  switching  crews 
over  there? 

A.     No  specific  case.    I  cannot  recall. 

Mr.  Tolbert :     That  is  all. 

Mr.  Ewing:     We  rest. 

Mr.  Tolbert:  I  would  like  to  call  Mr.  Madison 
and  have  him  sworn. 
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Called  for  the  Plaintiff,  in  rebuttal.  Sworn. 

Direct  Examination 

Mr.  Tolbert:  Q.  AVhat  is  your  position,  Mr. 
Madison  ? 

A.     Inspector,  Interstate  Commerce  Commission. 

Q.     Inspector  of  what? 

A.     Safe  appliances. 

Q.     How  long  have  you  been  such  an  inspector? 

A.     Since  March,  1921. 

Q.  Have  you  had  any  railroad  experience  pre- 
vious to  that  ?  [52] 

A.  Twelve  years  locomotive  engineer,  three 
years  fireman. 

Q.  Now  I  believe  you  were  one  of  the  inspectors 
that  furnished  the  information  upon  which  these 
suits  were  filed.  I  am  speaking  to  you  now,  you 
were  out  there  in  the  yard,  you  have  the  advantage 
over  some  of  us,  and  when  these  cars  were  delivered 
by  the  Southern  Pacific  in  what  is  kno\\Ti  as  the 
Southern  Pacific  interchange  track,  you  were  there, 
were  you? 

A.     I  will  have  to  consult  my  record. 

Q.     The  record  was  made  at  the  time,  was  it? 

A.  Yes,  sir.  The  record  was  made  at  the  time. 
What  is  the  number  of  that  car? 

Q.  Where  is  my  file?  That  is  the  first  cause  of 
action.   That  is  Wabash  boxcar  46354. 

A.  Yes,  sir,  I  have  a  record  of  it — oh,  pardon 
me,  that  is  not  it.   Yes,  sir. 

Q.     Now,  Mr.  Madison,  based  upon  your  experi- 
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ence  as  a  railroad  man,  I  think  you  said  of  some 
twelve  years,  and  your  experience  as  an  inspector 
of  safe  appliances  of  some  twenty-three  or  twenty- 
four  years,  I  believe,  you  are,  of  course,  familiar 
with  railroad  yards  and  equipment,  are  you  not? 

A.     Yes,  sir. 

Q.  Now  when  you  made  this  inspection  on  this 
S.  P.  interchange  and  discovered  the  defective  con- 
dition of  this  car,  what  would  be  your 

Mr.  Ewing:  One  moment.  I  will  have  to  object 
that  that  is  a  fact  not  in  evidence.  You  assumed 
that  he  discovered  this  [53]  defective  condition. 

Mr.  Tolbert:  All  right.  In  making  your  inspec- 
tion in  the  yards  of  defendant  on  April  4,  1944,  did 
you  inspect  Wabash  boxcar  46354  ?  A.I  did. 

Q.  What  did  you  discover  with  respect  to  the 
imcoupling  apparatus  on  the  B  end  of  the  car? 

A.  I  first  inspected  the  car  at  2:10  p.m.,  finding 
top  of  coupler  on  the  B  end,  single  top  rotating 
lever  and  the  tozzle  nut  connected  to  the  lock  block. 

Q.  Now  as  an  inspector  of  safety  appliances  of 
something  over  twenty  years,  and  as  a  railroad  man 
of  twelve  years'  experience,  how  much  of  a  job 
would  there  be  to  make  the  proper  repair  to  that 
coupler? 

Mr.  Ewing:  May  we  object  to  that,  inasmuch  as 
this  is  new  for  this  witness,  we  object  that  the 
amount  of  work  which  would  be  necessary  to  repair 
is  wholly  incompetent,  irrelevant  and  immaterial 
as  to  any  issue  in  this  particular  proceeding. 
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The  Court :  Are  you  acquainted  ^Yitll  the  situa- 
tion and  can  you  answer  that  question  ? 

A.  YeSj  sir.  I  believe  I  can.  I  have  seen  it  done 
so  many  times. 

Q.     That  is  what  I  want  to  find  out. 

Mr.  Ewing:  We  don't  complain  about  his  qual- 
ifications, your  Honor,  just  the  relevancy. 

Mr.  Tolbert:     Go  ahead. 

The  Court:     The  objection  is  overruled.   [54] 

A.  It  was  a  very  simple  matter.  The  transfer 
engine  must  couple  on  the  cut  of  cars  to  start  with, 
and  while  they  are  coupled  on  it  is  a  very  simple 
matter  to  part  the  cars  and  make  the  repair.  I  am 
not  positive  that  the  material  needed  to  repair  this 
particular  car  was  on  hand  at  the  interchange  track 
on  that  day,  but  I  have  seen  coupler  repairs  made 
on  the  interchange  track,  and  this  is  a  very  simple 
matter.  I  would  say  thirty  miimtes  would  be  ample 
time,  and  some  inspectors  could  do  it  in  five 
minutes. 

Mr.  Tolbert:  Q.  Well,  while  we  are  on  that 
subject,  we  will  go  through  with  these  other  cars. 

Mr.  Ewing:  I  assimie  it  may  be  stipulated  that 
I  may  have  this  objection  to  the  entire  line? 

Mr.  Tolbert:     Yes. 

The  Court:     Yes. 

Mr.  Tolbert:  Q.  With  respect  to  Central  of 
Georgia  flatcar  11138,  did  you  inspect  that  in  the 
yards  of  defendant  on  April  6th,  1914? 

A.     I  did. 
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Q.  What  did  yon  find  there  with  respect  to  the 
coupler  on  the  A.N.  of  the  car  ? 

A.  I  insi:)ected  it  on  the  W.  P.  near  Clay  Street 
at  9:35  a.m.  Had  a  type  D  coupler  on  the  A.N., 
single  top  rotating  lever,  stay-right  connection,  load 
of  lumber  shifted  to  prevent  center  arm  of  un- 
coupling lever  from  operating  the  lock  lift. 

Q.  Now  from  your  experience  previously  alluded 
to,  what  would  be  necessary  to  make  that  repair? 

A.  The  customary  way  upon  some  lines  is  for 
the  switch  engine  to  shove  it  against  another  car 
at  speed — that  is,  uncoupled  from  the  switch  engine, 
and  slip  it  back  in  the  same  way,  have  it  slip  for- 
ward just  by  the  shock. 

Q.  Do  you  recall  how  many  boards  were  hang- 
ing over  this  uncoupling  lever'? 

A.  The  car  was  loaded  with  timber  of  various 
sizes,  I  think  from  6x6  up  to  lOxlO's. 

Q.  And  I  assume  it  was  some  of  the  bottom  tim- 
bers that  were  fouling  the  coupling  lever? 

A.     That  is  the  only  one  that  could,  certainly. 

Q.  And  is  there  another  way  that  this  repair 
could  have  been  made? 

A.     Well,  by  transferring  the  load  to  another  car. 

Q.  That  other  practice  vthat  you  refer  to  of  hav- 
ing the  switch  engine  bump  the  car,  have  you  seen 
that  done?  A.     Many  times. 

Q.     Is  it  efficacious? 

A.     I  will  say  so.    Too  much  so  sometimes. 

Q.     Now  with  respect  to  ACL  boxcar  18088,  that 
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is  the  third  cause  of  action,  did  you  inspect  that  in 

the  j^ards  of  defendant  on  April  7,  1944? 

A.     I  did. 

Q.  What  did  you  find  with  respect  to  the 
coupler  on  the  A.N.  of  that  car  ? 

A.  I  inspected  it  as  it  was  being  delivered  by  the 
Western  Pacific  to  the  Santa  Fe  on  the  interchange 
track.  [56] 

Q.     What  was 

A.  After  the  train  stopped  on  the  interchange 
track,  found  that  the  block  lock  on  the  A.N.  of  car 
was  inoperative. 

Q.     In  what  manner? 

A.  The  lock  block  was  stuck  and  could  not  be 
moved.  It  wasn't  possible  for  us  to  make  an  in- 
spection that  would  find  out  the  reason  for  the 
block  not  being  so  it  could  be  moved. 

Q.  What  w^ould  be  necessary  in  order  to  make 
the  proper  repair? 

A.  To  uncouple  the  car,  remove  the  knuckle,  and 
then  the  best  way — that  is,  maybe  not  the  best  way, 
the  usual  way  nowadays  is  to  put  in  a  new  block 
and  new  lift.  It  would  depend  upon  the  nature. 
It  might  be  stuck  for  the  reason  of  some  defects  in 
there. 

Q.     What  other  way  could  it  be  repaired? 

A.  No  other  way  except  uncoupling  the  car  and 
taking  out  the  lock  block. 

Q.  I  mean  with  respect  to  the  lock  block  itself, 
you  say  the  practical  way  would  be  to  put  in  a  new 
lock  block,  is  that  right?  A.     That  is  right. 
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Q.  Is  there  another  way  to  repair  it  without 
putting  in  a  new  lock  block? 

A.  Yes,  they  can  be  lifted  out  sometimes  and 
they  put  on  a  washer  or  iron  ring  on  the  outside 
of  the  coupler  to  prevent  it  getting  down  to  where 
it  sticks. 

Q.  Does  that  have  to  be  made  of  any  particular 
material  or  design?  [57] 

A.  No.  Putting  in  a  ring  would  be  very  simple, 
but  it  would  be  necessary  to  uncouple  the  car  to  get 
the  lock  block  loose. 

Q.  Speaking  from  your  experience — of  course 
we  realize  no  two  lock  blocks  are  alike — but  from 
your  experience  as  inspector  would  you  say  as  to 
the  length  of  time  in  making  a  repair  of  this  type? 

A.  After  the  car  was  uncoupled,  I  would  say  ten 
minutes  would  be  ample  time. 

Q.  Now  with  respect  to  PRR  boxcar  503205, 
that  is  the  fourth  cause  of  action,  did  you  make  an 
inspection  of  that  in  the  yards  of  defendant  on 
April  7,  1944?  A.     I  did. 

Q.  And  what  did  you  find  wrong  with  that,  if 
anything  ? 

A.  The  end  sill  handle  on  the  B  end,  right  side 
was  bent  against  the  end  of  the  car.  It  was  a  metal 
end  car — with  no  clearance. 

Q.     Did  that  destroy  its  efficiency  as  a  hand  hold? 

A.     It  did. 

Q.  What  would  be  necessary  to  make  that  re- 
pair ? 

Mr.  Ewing:     That  is  stipulated  to. 
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The  Witnes:  Well,  it  might  be  repaired  by 
putting  a  bar  between  the  hand  hold  and  the  end 
of  the  car  and  pulling  it  out. 

Mr.  Tolbert:  Q.  Would  it  be  necessary  to  un- 
couple the  car  for  that? 

A.  No,  it  wouldn't.  But  there  isn't  any  guaran- 
tee that  that  repair  would  always  w^ork,  the  hand 
hold  might  break. 

Q.     Have  you  seen  repairs  made  in  that  manner? 

A.     Many  of  them.  [58] 

Mr.  Tolbert:     That  is  all. 


Cross  Examination 

Mr.  Ewing:  Q.  Then  I  understand  from  you 
it  might  be  necessary  to  go  further  than  that,  even 
further  than  we  have  agreed  it  would  be  necessary 
to  repair  that  handle,  is  that  right? 

A.     Oh,  yes,  that  is  entirely  possible,  yes. 

Q.  When  you  speak  of  having  seen  some  of 
these  various  types  of  repairs,  such  as  would  have 
been  necessary  or  advisable  on  these  three  first  cars 
made  on  interchange  tracks,  would  you  say  that 
that  is  the  usual  practice,  to  make  that  type  of  re- 
pair out  on  switch  tracks? 

A.  Are  }^ou  referring  to  these  particular  inter- 
change inspectors? 

Q.     That  is  right. 

A.  Yes,  I  would  say  they  are  the  most  ambitious 
crew  that  I  have  saw.  They  go  out  of  their  way  to 
repair  cars. 
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Q.  They  have  been  particularly  conscientious  in 
that  regard? 

A.     The  best  bimch  of  inspectors  I  ever  saw. 

Q.  Then  if  they  didn't  repair  these,  and  they 
are  conscientious,  hard  working  interchange  in- 
spectors, that  would  indicate  that  wasn't  the  type 
of  repair  Avhich  they  could  as  a  practical  matter 
haA^e  made  on  these  particular  cars? 

A.  No,  it  wouldn't  have  indicated  anything  of 
that  kind. 

Q.     You  don't  think  so? 

A.  No,  it  indicated  that  they  had  more  work 
than  they  had  time  to  do.  [59] 

Q.  Generally  speaking,  are  these  types  of  re- 
pairs made  on  interchange  tracks  or  on  repair 
tracks  ? 

A.  Well,  I  think  they  are  all — ^with  the  excep- 
tion of  the  shifted  load — all  considered  yard  repairs. 

Q.  The  shifted  load  you  agree  is  not  a  yard 
repair? 

A.  Well,  it  is  strictly  a  yard  repair,  but  I  made 
a  difference  between  them  because  it  would  have 
been  necessary  to  move  this  car  with  the  shifted 
load  at  speed  and  let  it  bang  into  another  car. 

Q.  You  said  that  was  one  way  that  could  have 
been  done,  but  I  think  you  indicated  that  would 
not  be  the  best  way  to  remedy  the  defect? 

A.  Of  course  the  yardmaster's  rule  has  some- 
thing to  do  with  that.  If  he  can  shift  a  load  by 
bumping  it  with  a  switch  engine,  he  is  not  going 
to  hold  the  load  up  by  sending  it  to  the  repair  track. 
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Q.  That  wouldn't  be  the  safest  way  to  handle 
it,  would  it?  , 

A.     Bumping  it  into  another  ear? 

Q.     Yes. 

A.  I  can't  say  I  have  ever  heard  of  anyone 
getting  hurt  that  way. 

Q.  What  is  your  opinion  as  an  operating  rail- 
road man,  would  you  say  that  would  be  the  safest 
practice  to  shift  that  load  or  to  have  it  done  by 
having  men  move  it  timber  by  timber? 

A.     I  have  never  heard  of  anyone  getting  hurt — 

Q.  You  are  not  answering  my  question.  Do  you 
consider  it  the  safest  practice? 

A.  Well,  I  don't  consider  that  what  [60]  I  con- 
sider the  best  way  would  have  any  effect  on  how 
to  shift  these  loads. 

Q.  I  just  want  your  opinion  now.  You  have 
had  a  lot  of  experience. 

A.  Some  would.  That  would  be  the  proper  way 
to  shift  some  loads. 

Q.     Some  loads? 

A.  And  others — if  it  was  finished  lumber,  fine 
lumber,  they  don't  do  that,  because  they  don't  shift 
easily. 

Q.  Do  you  grant,  Mr.  Madison,  that  the  repair- 
ing of  cars  necessitating  the  going  between  cars 
would  be  more  hazardous  for  repairmen  even  with 
blue  flag  protection  where  such  repairs  were  per- 
formed upon  an  active,  busy  interchange  track  than 
it  would  be  if — than  they  would  be  if  they  were 
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performed  on  repair  tracks  known  by  operating 

men  to  be  repair  tracks'? 

A.  Interchange  tracks  are  not  busy  and  active 
when  they  are  protected  by  bhie  flags  on  either  end. 

Q.  You  are  assuming  something  that  I  didn't 
have  in  my  question,  Mr.  Madison.  How  long  did 
you  observe  these  interchange  tracks  down  there? 

A.     You  mean  up  to  now? 

Q.     Yes.  A.     I  would  say  about  sixty  days. 

Q.  Has  there  been  heavy  traffic  over  those  inter- 
change tracks? 

A.  Oh,  yes.  Sometimes  in  cuts  up  to  as  high 
as  forty. 

Q.  Do  train  crews  ordinarily  expect  to  find  blue 
flags  out  on  these  interchange  tracks? 

A.  They  certainly  do,  and  they  certainly  obey 
them.  [61] 

Q.  Assuming  that  they  obey  them,  don't  you 
recognize  that  there  is  a  hiunan  element  in  railroad 
operations  affecting  safety?  You  do  recognize  that, 
do  you  not? 

A.  Certainly,  of  course,  but  there  isn't  any  rule 
in  the  book  that  is  obeyed  so  religiously  as  the  blue 
flag  rule,  because  that  means  there  are  men  work- 
ing under  cars. 

Q.  Well,  you  have  known  of  instances  of  the 
blue  flag  being  violated,  have  you  not? 

A.     I  can't  say  that  I  have. 

A.  A  repair  track  is  known  by  all  the  employees 
to  he  a  place  where  repairs  are  habitually  conducted, 
isn't  that  true?  A.     Pardon? 
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Q.  I  say,  a  repair  track  is  known  to  the  em- 
ployees to  be  a  place  where  repairs  are  ordinarily 
and  customarily  being  performed? 

A.  Oh,  yes,  that  is  true,  but  no  repair  track  is 
involved  in  this  case. 

Q.     That  is  all  right,  but  that  is  true,  is  it  not? 

A.     Oh,  yes,  certainly. 

Q.  So  that  trainmen  going  in  on  tracks  known 
to  be  repair  tracks  have  that  thought  in  mind  when 
they  go  into  those  tracks? 

A.  Well,  repair  tracks  as  a  rule  are  locked  with 
switches  that  the  switchman  can't  open. 

Q.  So  in  addition  to  the  fact  that  switching- 
crews  know  that  they  are  repair  tracks,  there  are 
also  locks  to  keep  the  switches  from  being  opened 
and  the  men  going  in  and  moving  cars  [62]  with 
repairmen  working  under  them,  which  is  not  true 
of  interchange  tracks? 

A.     No;  they  just  have  the  blue  flag. 

Q.  So  you  wdll  admit  that  insofar  as  locked 
switches  are  concerned,  the  hazard  to  the  repair- 
men, if  they  make  these  repairs  on  the  interchange 
tracks  would  be  greater  than  if  they  were  per- 
formed on  the  repair  tracks? 

A.  No,  I  can't  agree  that  there  is  much  differ- 
ence in  the  danger. 

Mr.  Ewing:     I  believe  that  is  all,  your  Honor. 

Mr.  Tolbert:  That  is  all.  I  would  like  to  call 
Mr.  Hynds  and  have  him  sworn. 

Mr.  Ewing:  Counsel,  will  he  testify  any  differ- 
ently ? 
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Mr.  Tolbort:  No,  he  will  testify  the  same  as  Mr. 
Madison,  but  I  did  want  to  bring  out  some  of  the 
necessary  movements  to  set  the  car  out.  If  you 
will  agree  that  he  will  testify  in  just  the  same  way 
Mr.  Madison  did,  it  will  save  some  time. 

Mr.  Ewing:  I  will  stipulate  he  will  testify  the 
same  as  Mr.  Madison  on  his  whole  testimony,  and 
then  you  may  add  anything  you  want. 

Mr.  Tolbert:  T  want  to  ask  him  something  that 
I  really  should  have  asked  Mr.  Madison. 


A.  A.  HYNDS, 

called  by  the  Plaintiff,  in  rebuttal;  sworn. 

Direct  Examination 

Mr.  Tolbert:  Q.  Mr.  Hynds,  what  is  your  posi- 
tion with  [63]  the  Interstate  Commerce  Commis- 
sion? 

A.     Inspector  of  safety  appliances. 

Q.     How  long  have  you  been  such  an  inspector? 

A.     Twenty-two  years. 

Q.  Have  you  had  any  railroad  ex]3erience  prior 
to  that? 

A.  Yes;  ten  or  twelve  years  as  brakeman  and 
conductor. 

Q.  And  during  your  experience  as  a  brakeman 
or  conductor  you  have  done  a  considerable  amount 
of  switching,  have  you  not?  A.     Yes,  sir. 

Q.  Now  you  were  with  Mr.  Madison  on  these 
days  when  these  cars  were  inspected  on  the  Southern 
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Pacific  interchange  and  the  Western  Pacific  inter- 
change. From  your  experience  as  a  safe  appliance 
inspector  in  a  good  many  yards  and  your  experi- 
ence as  a  brakeman  and  a  conductor  having  done 
a  considerable  amount  of  switching,  and  having 
been  in  this  particular  yard  and  knowing  the  track 
layout,  what  would  you  have  to  say  with  reference 
to  setting  these  four  defective  cars  out,  from  the 
Southern  Pacific  interchange  and  three  from  the 
Western  Pacific  interchange,  without  taking  them 
over  to  Mormon  Yards? 

A.  From  this  point  of  the  Southern  Pacific  in- 
terchange to  Mormon  Yards  (indicating  on  dia- 
gram), the  movements  are  made  over  the  main 
trsuck  of  the  Santa  Fe,  over  which  this  passenger 
trimk  moves.  When  switch  engines  or  transfer 
engines  are  occupying  that  track,  they  do  that 
under  the  protection  of  orders  or  information  sup- 
plied by  their  yardman  or  mider  Eule  93,  the 
yard  [64]  Imiit  rule,  which  protects  them  against 
second  or  inferior  class  trains.  The  first  class 
trains'  protection  they  have  to  have  orders  on  or 
know  that  the  first  class  trains  are  not  in  operation 
or  have  passed.  So  therefore  they  are  assumed  to 
have  full  authority  to  operate  on  the  main  line  in 
either  direction,  otherwise  protect  themselves  by 
flag,  Rule  99.  In  making  this  movement  from  the 
interchange  track  (indicating  on  diagram) 

Q.  You  are  speaking  about  the  Southern  Pacific 
interchange  track? 

A.     That  is  out  from  the  Southern  Pacific  inter- 
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change  track  to  the  Mormon  Yard  they  have  access 
right  on  that  piece  of  track.  There  is  no  interfer- 
ence with  traffic,  as  far  as  that  is  concerned.  This 
car  of  the  first  cause  of  action  was  some  four  or  five 
cars  in  from  the  east  end  of  the  interchange. 

Q.     That  would  be  the  end  nearest  the  switcli? 

A.  That  would  be  the  end  nearest  the  switch. 
All  they  had  to  do  was  pull  their  cut  out — if  it  were 
necessary  to  get  the  towerman  to  move  these 
switches,  as  testified — I  don't  know  whether  that 
was  the  case  at  that  time  or  not — but  all  switches 
may  be  used  for  any  trains  having  authority  and 
necessity  even  though  they  are  controlled  by  a 
towerman.  They  can  get  the  information  to  the 
towerman  and  give  the  signal  of  what  track  they 
want  and  he  can  line  up  the  switches  through  his 
tower  mechanism.  Pull  these  cars  up  to  the  main 
line,  throw  the  bad-order  cars  into  the  interchange 
track,  take  up  the  first  cut  and  [65]  go  on  home. 
That  is  on  the  S.  P. 

Q.  How  about  on  the  Western  Pacific  inter- 
change ? 

A.  On  the  Western  Pacific  interchange,  on  the 
fourth  cause  of  action,  the  Pennsylvania  car  503205, 
that  car  stood  first  out  at  the  east  end. 

Q.     Nearest  the  switch? 

A.  Nearest  the  switch.  They  shove  their  cut 
from  the  Mormon  Yard  up  to  the  lead  track  number 
1  into  the  delivery  track  of  the  W.  P.  They  went 
back  to  the  switch,  coupled  onto  Pennsylvania  car 
503205  and  the  rest  of  the  cars  which  were  to  the 
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west  or  south  as  they  go  around  the  curve,  and 
pulled  the  entire  cut  to  the  Mormon  Yard.  All  they 
had  to  do  at  that  time  to  make  the  switch  was  to 
cut  off  the  PER  car  and  throw  it  over  on  the  de- 
livery track  on  top  of  the  cut  that  they  shoved  in, 
and  there  was  room  to  do  that,  then  they  could 
make  that  movement  to  the  Mormon  Yard  with  the 
rest  of  the  cut. 

Q.    With  the  good  order  cars? 

A.     That  is  it. 

Mr.  Tolbert:  I  believe  that  is  all.  You  may 
ask  him. 

Cross  Examination 

Mr.  Ewing:  Q.  You  say  you  don't  know 
whether  or  not  that  inter-crossing  tower — what  do 
you  call  that?  A.     Interlocking  tower. 

Q.    interlocking  tower  was  there  on  this  date 

or  not?  A.     I  didn't  say  that. 

Q.    What  was  it  you  said  you  didn't  know?  [66] 

A.  I  knew  the  tower  was  there.  I  said  T  didn't 
know  whether  it  was  the  practice  then  or  is  now 
for  them  to  get  the  switch  from  the  interlocking 
tower. 

Q.  I  see.  You  heard  Mr.  Kingston's  testimony 
that  it  was?  You  don't  quarrel  with  his  testimony 
about  that? 

A.  No,  I  don't  quarrel  with  his  testimony  about 
that,  the  only  thing  I  take  exception  to — or  men- 
tion is  that  he  said  it  was  impossible  to  switch  be- 
tween these  two  points  lecause  of  the  interlocking 
tower. 
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Q.  Let  me  ask  you  this:  In  order  to  make  this 
movement,  to  shove  this  cut  of  cars  clear  up  beyond 
the  crossing  tracks,  the  Western  Pacific  and  the 
Southern  Pacific,  wouldn't  it  be  necessary  to  get 
clearance  from  both  railroads  in  order  to  make  that 
switching  movement  ? 

A.  I  wouldn't  say  it  would  be  necessary  to  shove 
them  clear  up  beyond  the  crossing. 

Q.     You  heard  his  testimony  on  that? 

A.     On  that  one  item? 

Q.    Yes. 

A.     I  would  say — do  you  have  a  ruler  available? 

The  Clerk:     Here  is  a  ruler. 

(The  witness  measures  on  diagram.) 

A.  I  would  say  no,  it  would  not  be  necessary 
to  shove  across  the  Southern  Pacific.  That  is  some- 
where in  the  neighborhood  of  four  inches — four 
hundred  feet.  But  it  would  be  necessary  to  pull 
back  across  the  W.  P.  main  line,  because  he  does 
that  anyway.  [67] 

Q.  He  has  to  do  that  twice  on  a  switching  move- 
ment? A.     Yes,  he  would. 

Q.  If  he  switched  out  one  car,  he  would  have  to 
block  out  the  Western  Pacific  main  line  twice? 

A.     That  is  true. 

Q.  Of  course,  his  testimony  was  he  would  have 
to  block  the  Southern  Pacific  main  line  too? 

A.     He  would,  if  he  had  too  many  cars,  but 

Q.  Do  you  think  that  is  a  more  practical  way  to 
make  the  switch  than  to  simply  move  it  to  the 
Mormon  Yards?  A.     It  is  safer,  yes. 
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Q.  You  would  first  have  to  disconnect  your  non- 
defective  car?  A.     No,  sir.  [68] 

Q.    You  want  to  pull  the  whole  cut  out? 

A.     Yes. 

Q.  You  want  to  pull  the  whole  cut  out  and  shove 
the  whole  cut  back  up  the  main  line? 

A.     That  is  right. 

Q.  All  right.  How  many  cars  were  in  there  on 
that  day?  A.    I  don't  know. 

Q.  You  know  how"  many  cars  back  it  w^as  from 
this  cut? 

A.     It  was  some  five  or  six  cars  back. 

Q.  Give  us  your  best  estimate  how  many  cars 
w^ere  in  the  'Cut.  A.     I  don't  know. 

Q.  Do  you  know  how  many  cars  that  interchange 
track  holds?  A.     No,   sir. 

(Testimony  of  A.  A.  Hynds.) 

Q.  It  is  safer  to  block  those  crossings  twice  than 
it  is  to  pull  it  back  to  the  Mormon  Yards? 

A.     It  is  safer  for  the  employees  of  the  railroad. 

Q.  Don't  employees  get  injured  when  you  have 
blocks  on  crossings? 

A.  These  crossings  are  protected  by  wig-wag 
signals. 

Q.  Tell  me  how  it  is  safer  to  the  employees  of 
this  railroad  to  pull  that  cut  out  and  shove  it  clear 
back  here  across  these  main  line  tracks  and  come 
back  in  on  the  interchange  track  and  hook  onto  the 
rest  of  the  non-defective  cars A.     No. 

Q.  That  is  what  you  have  to  do  in  order  to  do 
what  you  are  talking  about. 

A.     No,  you  have  the  switch  backwards. 
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Q.     Can  you  give  us  an  estimate'? 

A.     No,  sir. 

Q.  Would  you  say  it  holds  as  many  as  forty 
cars? 

A.     In  this  link  in  here  (indicating  on  diagram)  % 

Q.     No,  on  that  whole  interchange. 

A.     I  would  say  probably  two  hundred. 

Q.  But  you  have  no  recollection  of  how  many 
cars  were  in  that  cut  that  day?  A.     No,  sir. 

Q.  Well,  if  it  held  two  hundred  cars,  and  they 
pulled  that  whole  cut  of  cars  out  on  the  main  line 
and  shoved  it  back  here  it  would  block  not  only  the 
Southern  Pacific  but  the  Western  Pacific  main 
lines,  would  it  not? 

A.  I  said  this  whole  link  (indicating  on  dia- 
gram) might  hold  two  hundred  cars.  That  goes 
clear  back  to  the  Southern  Pacific  Depot.  [69] 

Q.  At  any  rate,  there  were  quite  a  few  cars  on 
that   interchange   that   day? 

A.     There  was  some  cars. 

Q.     You  don't  know  how  many?  A.     No. 

Q.  But  you  know  this  was  five  cars  back.  Now, 
in  order  to  make  the  movement  you  speak  of,  you 
pull  the  whole  cut  onto  the  main  line  and  shove  the 
whole  cut  up  the  main  line,  and  if  it  was  three 
hundred  or  four  hundred  feet  in  length  it  would 
block  both  the  Southern  Pacific  and  Western  Pa- 
cific, and  then  disconnect  the  defective  car  with  the 
small  cut,  pull  them  back  down  the  main  line,  throw 
the  switch,  shove  the  small  cut  with  the  defective 
car  into  the  interchange,  disconnect  the  defective 
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car,  come  back  on  the  main  line  with  your  small 
cut,  shove  back  up  the  main  line,  hook  onto  the 
remainder  of  your  cut  and  go  back  to  the  Mormon 
yard,  is  that  right?  A.     That  is  true. 

Q.  Tell  me  how  it  would  involve  any  more 
hazard  to  i^erform  this  movement  that  I  will  now 
give  you  than  the  one  you  have  just  testified  about, 
namely,  to  have  gone  in  there  as  was  done  in  this 
instance  and  pull  the  entire  cut  down  to  the  Mormon 
Yards,  there  disconnect  and  shove  back  into  that 
interchange  track  the  defective  car? 

A.  When  you  take  the  cars  down  here  at  the 
Mormon  Yard  you  take  them  in  this  yard  (indicat- 
ing), and  in  order  for  a  man — ^we  will  say  the  cars 
are  pulled  in  here  (indicating)  and  set  out  on  num- 
ber 5  as  they  usually  are.  The  cars  are  left  there. 
They  are  not  switched  by  the  crew  that  is  [70]  cog- 
nizant of  this  defect. 

Q.     They  have  cars  on  them,  don't  they? 

A.     They  do,  yes. 

Q.     This  did?  A.     Yes. 

Q.     Go  ahead. 

A.  When  anybody  goes  into  that  number  5  track 
to  switch  those  cars,  they  get  in  there  and  they 
can't  get  the  pin  on  this  car. 

Q.     Go  ahead. 

A.  And  therefore  it  is  necessary  that  they  go 
under  and  around  between  here  on  the  other  car  to 
get  the  pin. 

Q.  My  question  is  is  it  necessary  for  these  men 
to  make  any  more  movements  or  more  hazardous 
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movements  to  disconnect  these  cars  in  the  Mormon 
Yards  or  to  make  the  movements  you  testified 
should  be  made? 

A.  They  make  the  same  number  of  movements, 
but  the  men  that  are  aware  of  the  defeats  are  work- 
ing solely  in  connection  with  this  movement,  where- 
as in  the  other  movement  the  second  crew  who  re- 
turns the  car  is  not. 

Q.  Aren't  the  men  always  aware  of  defects  when 
they  are  inspected?  A.     No,  sir. 

Q.  You  are  assuming  that  some  other  crew 
made  this  change.     You  don't  know  that,  do  you? 

A.     I  know  it  from  this 

Q.  But  do  you  know  that  from  your  own  knowl- 
edge? 

A.     No.    I  assume  it  from  the  lapse  of  time. 

Q.  Mr.  Hynds,  are  you  quite  sure  that  car  was 
the  5th  car  back  [71]  in  that  cut? 

A.     I  said  5th  or  6th. 

Q.     Or  could  have  been  the  20th  car? 

A.    It  could  have  been. 

Q.  I  have  here,  Mr.  Hynds,  a  record  of  the  line- 
up of  those  cars,  which  indicates  that  that  car  was 
the  20th  car  back  in  that  cut. 

A.  It  could  have  been.  I  said  some  five  or  six, 
my  recollection 

Q.  There  was  about  20 — about  30  cars  in  that 
cut  ?  A.     Which  would  make  it  easier  my  way. 

Q.     Is  that  right?  A.     Yes,  sure. 

Mr.  Tolbert :     May  I  interrupt  you  ?    The  car  he 
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is  talking  about  coming  beyond  the  Southern  Pacific 

interchange  is  the  Wabash  car. 

The  Witness:  That  is  the  only  one  that  came 
up  beyond  the  Southern  Pacific. 

Mr.  Ewing:  There  she  is  (indicating  document). 
It  is  the  20th  car  in  that  cut. 

Mr.  Tolbert:     Yes. 

Mr.  Ewing:     That  is  all. 

Redirect  Examination 

Mr.  Tolbert:  Q.  Now,  Mr.  Hynds,  I  just  want 
to  ask  you  a  question  or  two.  Counsel  has  laid 
much  stress  on  the  fact  that  if  you  hauled  this  cut 
of  cars  out  in  order  to  set  the  bad-order  car  back 
in  you  would  block  these  railroads.  As  a  matter 
of  fact,  eveiy  time  you  cross  a  railroad  you  block  it  ? 

A.  Of  course.  This  particular  crossing — on  both 
the  W.  P.  and  [72]  the  S.  P.  when  the  Santa  Fe 
goes  across  there  the  interlocking  plant  takes  care 
of  operations  on  the  passing  railroads. 

Q.  Then  it  would  be  the  same  on  a  switching 
movement,  would  it  not? 

A.  Absoluteh^,  yes.  They  put  the  signal  up  to 
block.  They  have  to  block  the  Southern  Pacific 
north  and  south  and  they  have  to  block  the  Western 
Pacific  north  and  south  of  the  Santa  Fe  main  line, 
and  they  are  blocked  by  signals  and  derails  that 
are  operated  solely  from  the  towers  to  facilitate 
the  movements  east  and  west. 

Q.  Now  I  don't  think  we  asked  you  about  this 
track  leading  up  from  the  interchange  track  which 
is  called  "285  Joint  Track,  A.  T.  &  S.  P.",  would 


110  United  States  of  America  vs. 

(Testimony  of  A.  A.  Hyiids.) 

there  ]3e  any  reason  why  those  cars  could  not  be 
shoved  up  there  a  sufficient  distance  to  cut  this  car 
out?  A.     Not  that  I  know  of. 

Mr.  Tolbert:     That  is  all. 

Recross  Examination 
Mr.  Ewing:     Q.     Could  that  have  been  full  of 
other  cars  ?  A.     It  may  have  been. 

Q.     Was  it?  A.     I  haven't  any  record  of  it. 

Mr.  Ewing:     That  is  all. 

Mr.   Tolbert:     That  is  all  we  have  in  rebuttal, 
your  Honor, 

Mr.  Ewing:     We  rest. 

The  Court:     The  Court  will  have  you  gentlemen 
submit  the  matter  on  briefs.  [73] 
(Discussion  as  to  briefs.) 
(The  matter  was  ordered  submitted  on  briefs 
thirty- thirty  and  ten.) 
[Endorsed] :     Piled  Dec.  15,  1945.  [74] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11237 

UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

ATCHISON,  TOPEKA  AND  SANTA  FE  RAIL- 
WAY COMPANY, 

Appellee. 

DESIGNATION  OF  RECORD  ON  APPEAL 
AND  STATEMENT  OF  POINTS  ON 
WHICH  APPELLANT  INTENDS  TO  RELY 

The  Appellant  designates  for  inclusion  in  the 
printed  record  on  appeal  the  entire  transcript  from 
the  District  Court  as  certified  and  filed  with  this 
Court  on  January  22,  1946,  and  proposes  on  its 
appeal  to  rely  upon  the  following  points : 

1.  The  District  Court  erred  in  holding  that  as  to 
each  of  the  cars  involved  in  this  action  the  ''defend- 
ant *  *  *  refused  to  accept  said  car  in  its  defective 
condition."  (Findings  of  Fact  lY  in  each  cause  of 
action.) 

2.  The  District  Court  erred  in  holding  that  the 
movement  by  the  defendant  of  each  of  the  defective 
cars  was  ' '  incidental  to  and  necessary  in  disconnect- 
ing it  from  the  remaining  nondefective  cars  and  re- 
turning it"  to  the  delivering  carrier.  (Findings  of 
Fact  YIII  in  each  cause  of  action.) 
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3.  The  District  Court  erred  in  holding  that  the 
movement  by  the  defendant  of  each  of  the  defective 
cars  ' '  inchided  only  the  minimum  number  of  switch- 
ing oiDcrations  necessary  to  disconnect  the  said  ear 
from  the  remaining  nondefective  cars  and  to  return 
if  to  the  delivering  carrier.  (Findings  of  Fact 
VIII  on  each  cause  of  action.) 

4.  The  court  erred  in  holding  that  the  movement 
of  each  of  the  defective  cars  by  the  defendant  "was 
the  most  practical  method  of  disconnecting  said  car 
from  the  nondefective  cars  and  returning  it"  to  the 
delivering  carrier  "which  could  have  been  adopted 
mider  operating  conditions  prevailing  at  said  place 
on  said  date."  (Findings  of  Fact  IX  on  each  cause 
of  action.) 

5.  The  court  erred  in  holding  "that  the  method 
adopted  by  defendant  in  disconnecting"  each  of  the 
defective  cars  "from  the  nondefective  cars  with 
which  it  was  delivered  and  returning  it"  to  the  de- 
livering carrier  "subjected  its  employees  to  no 
greater  hazard  than  any  other  method  of  disconnect- 
ing said  car  and  returning  it  would  have  subjected 
them."  (Findings  of  Fact  XII  on  each  cause  of 
action.) 

6.  The  court  erred  in  holding  as  to  each  of  the 
defective  cars  "that  any  other  method  of  disconnect- 
ing of  said  car  from  the  nondefective  cars  and  its 
return  would  have  created  additional  hazards  to 
employees  operating  trains  on  the  main  line  of  de- 
fendant company  and  to  the  general  i3ublic  using 
railroad  crossings  in  the  vicinity  of  the  said  inter- 
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change  track."     (Findings  of  Fact  XII  on  each 
cause  of  action.) 

7.  The  court  erred  in  holding  that  the  movement 
by  the  defendant  of  each  of  the  cars  involved  in  this 
action  "after  its  refusal  in  interchange  for  the  pur- 
pose of  and  incidental  to  disconnecting  it  from  non- 
defective  cars  and  returning  it  to  the  delivering 
carrier,  as  found  by  the  court  to  be  a  fact,  does  not 
constitute  a  violation  of  the  provisions  of  the  United 
States  Code,  Title  45,  Sections  1  to  16,  inclusive." 
(Conclusions  of  Law  I  on  each  cause  of  action.) 

8.  The  court  erred  in  holding  "that  the  method 
used  by  the  defendant  in  disconnecting"  each  of 
the  cars  involved  in  this  action,  "from  the  other 
cars  and  returning  it  to  the  delivering  carrier, 
as  *  *  *  found  by  the  court  to  be  the  most  practical 
under  operating  conditions  prevailing  and  further 
found  to  be  no  more  hazardous  than  any  other 
method,  was  ]3roperly  selected  by  defendant  and 
was  within  its  discretion  to  select  over  other  possible 
methods."  (Conclusions  of  Law  II  on  each  cause 
of  action.) 

9.  The  court  erred  in  holding  that  "the  defend- 
ant has  not  violated  the  provisions  of  United  States 
Code,  Title  45,  Sections  1  to  16  inclusive"  as  to  any 
of  the  cars  involved  in  this  action.  (Conclusions  of 
Law  V  on  each  cause  of  action.) 

10.  The  court  erred  in  holding  that  on  each 
"cause  of  action  defendant  is  entitled  to  judgment 
against  plaintiff."  (Conclusions  of  Law  VI  on 
each  cause  of  action.) 
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11.  The  court  erred  in  holding  in  effect  that  a 
carrier  knowing  cars  to  be  defective  before  they 
come  into  its  possession  and  while  asserting  re- 
fusals to  accept  them  from  delivering  carriers,  may 
move  them  approximately  a  mile  and  a  half  over  its 
own  lines  and  justify  doing  so  on  the  ground  that 
the  hauling  was  only  such  as  was  necessary  to  dis- 
connect them  from  other  cars  and  redeliver  them 
to  the  delivering  carriers.  (Findings  of  Fact  III, 
IV,  VI  and  VII  and  Conclusions  of  Law  I,  II,  V 
and  VI  on  each  cause  of  action.) 

UNITED   STATES  OF  AMER- 
ICA 

By    THERON  L.  CAUDLE 

Assistant  Attorney  General 

FRANK  J.  HENNESSY 

United  States  Attorney 

LEO  MELTZER 

Attorney,  Department  of  Jus- 
tice 

JAMES  O.  TOLBERT 

Interstate     Commerce     Commission,     Washington, 
D.  C,    Special   Assistant   to   the    United    States 
Attorney,  of  Counsel 

[Endorsed]:  Filed  February  7,  1946.  Paul  P. 
O'Brien,  Clerk. 
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In  the  District  Court  of  the  United  States,  for 
the  Northern  District  of  California,  Northern 
Division. 

No.  4906— Civil 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  ATCHISON,  TOPEKA  &  SANTA  PE 
RAILWAY  COMPANY, 

Defendant. 

OPINION 

Plaintiff  charges  defendant,  \Yhich  will  herein- 
after be  referred  to  as  the  Santa  Fe,  with  violations 
of  the  Acts  of  Congress  known  as  the  Safety  Ap- 
pliance Acts  (45  U.S.C.A.,  sec.  1-16).  All  violations 
are  alleged  to  have  taken  place  between  April  4th 
and  April  7th,  1944,  in  Stockton,  California. 

The  first  count  sets  forth  that  an  uncoupling  lever 
was  disconnected  from  the  lock  block  of  a  coupler; 
the  second,  that  the  uncoupling  lever  was  fouled  by 
lading;  the  third,  that  the  lock  block  of  the  coupler 
became  inoperable,  and  the  fourth,  that  the  hand- 
hold on  the  right  hand  side  of  a  car  was  bent  in 
against  said  car. 

An  agreed  statement  of  facts  was  filed  wherein 
each  of  the  defects  was  admitted  by  defendant.  Said 
agreed  statement  set  forth  that  the  Wabash  box  car 
involved  in  the  first  count  w^as  placed  on  an  inter- 
change track  between  the  Southern  Pacific  Railroad 
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and  the  Santa  Fe ;  that  when  so  placed  on  said  inter- 
change track  by  the  Southern  Pacific,  said  car  was 
coui:)led  between  other  cars  w^hich  were  not  defective, 
in  such  fashion  that  the  other  non-defective  cars 
could  not  be  moved  or  used  without  the  movement 
of  said  Wabash  box  car ;  that  the  Santa  Fe  inspected 
said  cars,  discovered  the  defective  condition  of  said 
Wabash  car  and  refused  to  accept  the  same  in  that 
condition;  that  said  car  was  disconnected  upon  its 
removal  to  the  Santa  Fe  yards  with  the  other  cars, 
and  was  redelivered  to  the  Southern  Pacific  by  plac- 
ing the  same  on  the  interchange  track;  that  to  re- 
pair the  defective  condition  it  was  necessary  to  re- 
move the  knuckle  and  lock  block  and  apply  complete 
new  uncoupling  mechanism. 

Similar  stipulations  were  made  with  reference  to 
a  Georgia  flat  car  i)laced  on  the  interchange  track 
between  the  Western  Pacific  Railway  System  and 
the  Santa  Fe,  whicli  was  in  a  defective  condition  be- 
cause the  load  thereon  had  shifted  so  as  to  prevent 
the  operation  of  the  uncoupling  lever,  in  order  to  re- 
pair which  it  was  necessary  to  shift  the  entire  load 
to  clear  the  uncoupling  lever;  an  A.C.L.  box  car 
placed  on  the  interchange  track  by  the  Western 
Pacific  on  which  the  lock  lift  had  worn  until  the 
anticrcej)  stuck  in  the  knuckle  lock,  in  order  to  re- 
pair which  it  was  necessary  to  remove  the  knuckle, 
free  it,  put  back  the  lock  lifter  and  apjDly  a  link  at 
the  top  of  the  lock  lifter  to  prevent  it  from  dropping 
down  and  falling  in  the  knuckle  lock ;  and  a  P.R.R. 
box  car  placed  on  the  interchange  track  by  the  West- 
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ern  Pacific,  in  order  to  repair  which  it  was  necessary 
to  straighten  out  the  handhold  by  the  use  of  a  bar. 

A  map  referred  to  in  said  agreed  statement  of 
facts  was  introduced  at  the  trial  as  a  joint  exhibit. 
It  shows  the  part  of  the  City  of  Stockton  where  the 
main  lines  of  the  three  Railroads,  interchange  tracks 
and  the  Mormon  Yard  of  the  Santa  Fe  are  located ; 
and  that  the  distance  from  the  Southern  Pacific  and 
Santa  Fe  interchange  track  to  the  Santa  Fe  yard 
was  approximately  eight-tenths  of  a  mile,  and  from 
the  Western  Pacific  interchange  to  the  Santa  Fe 
yard  was  approximately  seven-tenths  of  a  mile. 

The  defendant  set  forth  in  its  answer  that  in  order 
to  disconnect  each  of  the  disabled  cars  from  the  re- 
maining cars  in  said  string  or  train  which  were  not 
defective,  it  was  necessary  to  move  said  string  or 
train  of  cars  from  the  interchange  track  to  the  switch 
yards  of  defendant,  there  to  disconnect  the  same  and 
re-deliver  it  to  the  interchange  track,  and  that  the 
handling  of  the  car  described  was  purely  incidental 
to  disconnecting  it  from  the  remaining  cars  in  the 
string  or  train  in  which  it  was  connected  or  delivered 
by  the  interchange  company. 

Defendant's  counsel  argued  that  the  only  handling 
which  took  place  was  that  which  as  a  practical  prop- 
osition was  incidental  to  disconnecting  the  cars  in 
question  from  the  other  cars  on  the  track  so  that  the 
Santa  Fe  could  use  the  cars  which  were  not  defective 
and  not  thereby  block  the  interchange  track  for  an 
indefinite  period  of  time  while  it  might  have  called 
on  the  other  railroad  companies  to  go  in  there  and 
switch  out  these  cars. 
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R.  J.  Kingston,  chief  Joint  inspector  at  Stockton, 
was  called  as  an  expert  witness  by  defendant.  He 
explained  that  in  order  to  switch  out  certain  defec- 
tive cars  it  was  necessary  to  move  them  from  the 
interchange  track  with  the  Southern  Pacific  near 
square  278  on  the  map  to  Mormon  Yard  No.  1  track, 
as  there  was  no  switch  until  they  arrived  at  said 
yard. 

Questioned  about  the  possibility  of  switching  the 
cars  at  a  certain  point  outside  the  Mormon  Yard, 
he  said  it  was  on  the  main  line  of  the  Santa  Fe,  that 
the  switch  there  is  governed  by  a  tower  and  cannot 
be  thrown.  He  further  testified  that  the  defective 
cars  could  not  have  been  dropped  at  another  point 
because  there  is  only  a  single  track  there,  and  that 
it  would  have  been  a  hazard  to  traffic  to  pull  the  cars 
anywhere  other  than  to  the  Mormon  Yard. 

He  expressed  the  opinion  that  it  would  have  been 
dangerous  to  repairmen  if  an  attem])t  had  been  made 
to  make  the  repairs  on  the  interchange  tracks  be- 
cause there  were  five  or  six  switch  engines  *' running 
around  there  all  the  time;"  whereas  on  the  repair 
tracks  there  was  the  protection  of  a  locked  switch. 
He  further  testified  that  the  movement  of  traffic 
over  the  main  Santa  Fo  line  in  this  vicinity  was 
heavy  during  the  month  of  April,  and  if  it  were 
possible  to  have  used  the  switches  which  come  onto 
this  main  line,  it  would  have  delayed  traffic  of  the 
Santa  Fe  and  the  Western  Pacific  to  have  switched 
the  cars  on  that  track. 

The  witnesses  Cleve  H.  Madison  and  A.  A,  Hynds, 
Inspectors  for  the  Interstate  Commerce  Commis- 
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sion,  expressed  opinions  somewhat  contrary  to  those 
of  the  witness  Kingston,  but  they  were  not  as 
familiar  with  the  local  situation  as  he.  His  familiar- 
ity was  gained  from  experience  on  the  Stockton  in- 
terchange transfer  over  a  period  of  fifteen  years. 

In  a  situation  comparable  to  this,  involving  mat- 
ters of  judgment,  it  was  said:  "Upon  such  a  ques- 
tion, involving  as  it  does  many  elements,  the  decision 
of  those  in  charge  of  the  business,  if  made  in  good 
faith,  is  entitled  to  serious  consideration."  United 
States  V.  Boston  &  M.  R.  R.  (D.C.)  243  Fed.  795,  796. 
The  decision  of  the  Santa  Fe  to  segregate,  as  it  did, 
the  cars  on  which  the  *'bad  order''  tags  were  placed, 
appears  to  have  been  made  in  good  faith  and  is  en- 
titled to  considerable  weight  as  explaining  why  the 
penal  provisions  of  the  Safety  Appliance  Acts 
should  not  be  applied. 

United  States  v.  Western  Railroad,  297  Fed.  482, 
484,  mentions  that  the  ''penalty  is  laid  only  on  a 
use  of  the  car."  It  is  conceived  that  such  use  nnist 
be  substantial  and  primarily  connected  with  actual 
transportation  of  persons  or  property  for  hire  in 
order  for  hte  penal  provisions  of  the  statiites  to  be- 
come applicable. 

The  movement  of  the  cars  designated  in  plaintiff's 
complaint  was  purely  incidental  to  returning  them 
to  the  interchange  carriers  which  had  attempted  to 
deliver  them  to  defendant.  No  use  of  them  for  any 
profitable  or  productive  purpose  was  made  by  de- 
fendant. 

Defendant  did  not  attempt  to  repair  the  cars  itself, 
but  proceeded  to  return  them  to  the  other  carriers 
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as  expeditiously  as  possible.  No  acceptance  of  de- 
livery thereof  by  defendant  was  evidenced.  Instead, 
defendant  proved  its  rejection  of  the  proffered  de- 
livery. The  Inspector  placed  "bad  order"  tags  on 
all  of  them.  Defendant's  employees  separated  them 
from  the  non-defective  cars  and  proceeded  to  return 
them  to  the  other  carriers  to  be  repaired. 

The  moving  of  cars  by  defendant  was  simply  one 
step  in  the  process  of  returning  them.  Defendant 
used  every  effort  to  avoid  use  of  said  cars  so  that  its 
return  of  them  would  be  prompt  and  effective. 

In  Southern  Ry.  Co.  v.  Snyder,  187  Fed.  492,  497, 
the  Court  emphasized  the  necessity  for  withdrawing 
defective  cars  from  commercial  use.  Defendant's 
actions  herein  indicated  that  it  complied  with  the 
spirit  of  the  statutes  in  not  accepting  these  cars  or 
employing  them  commercially,  but  in  proceeding  to 
return  them  to  the  interchange  carriers. 

The  present  case  is  regarded  as  one  wherein  the 
principle  of  reasonableness  of  interpretation  and 
application  of  statutory  law  should  be  applied.  The 
latter  of  the  statute  calls  for  the  exaction  of  a  i)enalty 
if  any  movement  whatsoever  of  cars,  defective  in  the 
particulars  specified  in  the  statute,  occurs.  The 
spirit  of  the  law  calls  for  the  exaction  of  the  penalty 
only  if  the  movement  is  of  such  substantiality,  and 
under  such  circumstances,  as  to  defeat  the  purposes 
of  the  enactment.  One  of  the  j^rincipal  purposes  was 
the  protection  of  employees. 

Such  protection  could  be  afforded  in  the  instances 
herein  involved  by  the  repair  of  the  defective  cars. 
Rc[)airs  could  properly  be  made  only  by  moving  the 
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cars  to  points  where  the  interchange  carriers  resi)on- 
sible  for  making  the  same  could  be  reasonably  ex- 
pected to  have  the  facilities  for  proceeding  there- 
with. 

In  order  to  make  the  returns  to  these  carriers,  a 
certain  amount  of  switching  was  necessary.  Diifer- 
ences  of  opinion  were  expressed  by  witnesses  for 
plaintiff  and  defendant,  but  those  given  for  what 
defendant  did  were  not  unreasonable.  Among  them 
were  these — that  switching  cars  on  the  main  line 
tracks  would  have  resulted  in  considerable  delay  or 
congestion  of  traffic;  that  attempting  to  make  re- 
pairs on  the  interchange  tracks  would  have  been 
dangerous  because  no  blocking  was  there  possible, 
but  reliance  could  have  been  had  only  on  "blue 
flags"  as  signs  of  warning;  and  that  the  method  used 
by  defendant  afforded  the  added  protection  of  the 
use  of  blocks. 

The  Supreme  Court  said  in  United  States  v. 
Farenholt,  206  U.S.  226,  51  L.  Ed.  1036,  1037:  "A 
court  is  not  always  confined  to  the  written  word. 
Construction  sometimes  is  to  be  exercised  as  well  as 
interpretation.  And  'construction  is  the  drawing  of 
conclusions  respecting  subjects  that  lie  beyond  the 
direct  expression  of  the  text,  from  elements  known 
from  and  given  in  the  text, — conclusions  which  are 
in  the  spirit,  though  not  within  the  letter,  of  the 
text'  " 

In  United  States  vs.  Illinois  Central  R.  R.,  170 
Fed.  542,  the  Court  stated:  "It  seems  clear  to  us 
that  Congress,  having  accomplished  its  purpose  by 
requiring  carriers  to  equip  their  cars  in  the  manner 
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prescribed  and  to  continue  such  equipment,  was  con- 
tent to  leave  the  incidents  of  the  use  to  be  regulated 
by  the  rules  and  principles  of  the  common  law. 

'^  Generally,  the  accepted  rule  is  that  if  a  given 
construction  of  a  law  leads  to  such  results  that  it 
seems  harsh,  unreasonable,  or  to  be  performed  with 
a  great  excess  of  difficulty,  the  court,  on  seeing  such 
a  prospect,  will  turn  back  to  see  if  a  construction  is 
possible  whereby  such  consequences  can  be  avoided 
and  another  construction  imposed  having  a  more 
reasonable  result.  Such  an  act,  we  think,  ought  not 
to  be  so  construed  as  to  imply  the  intention  to  im- 
pose these  consequences,  unless  its  provisions  are 
such  as  to  render  the  construction  inevitable.  A 
time-honored  rule  for  the  interpretation  of  statutes 
forbids  it.  Said  Mr.  Justice  Field,  in  delivering  the 
opinion  of  the  Su])reme  Court  in  United  States  v. 
Kirby,  7  Wall.  482,  19  L.  Ed.  278: 

^All  laws  should  receive  a  sensible  construc- 
tion. General  terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  injustice,  oppres- 
sion, or  an  absurd  consequence.  It  will  always, 
therefore,  be  presumed  that  the  legislation  in- 
tended exceptions  to  its  language,  which  would 
avoid  results  of  this  character.  The  reason  of 
the  law  in  such  cases  should  prevail  over  its 
letter.'  " 

In  United  States  v.  Illinois  Central,  156  Fed.  182, 
it  was  said:  "The  authorities  we  have  cited  seem 
clearly  to  show  that,  if  a  strict  and  literal  construc- 
tion would  lead  to  manifest  injustice  and  oppression, 
then  the  language  used  should  be  so  construed  as  to 
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avoid  those  results.  The  defendant  is  a  common  car- 
rier, engaged  in  the  performance  of  important  duties 
to  the  i)ubnc,  involving  great  and  various  obliga- 
tions, to  which  it  is  strictly  held.  *  *  *  We  cannot 
resist  the  conviction  that  the  most  urgent  insistence 
upon  a  literal  construction  of  the  statute  would  balk 
in  a  case  where  a  train  running  at  speed  between 
stations  in  some  way  broke  some  part  of  the  safety 
appliance  equipment.  The  literal  interpretation  con- 
tended for  by  the  counsel  for  the  United  States  de- 
mands, and  counsel  insists  upon,  the  conclusion  that, 
if  the  train  proceeds  at  all  for  any  distance  (even 
the  shortest)  after  the  break  occurs,  the  offense  is 
complete,  and  that  it  is  not  for  the  courts  to  say  that 
an  offense  has  not  been  committed,  but  that  it  is  for 
the  executive  officers  to  decide  whether  the  govern- 
ment will  overlook  the  offense  or  prosecute  it.  The 
courts,  however,  if  appealed  to,  could  hardly  yield 
to  a  view  which  would  exclude  them  from  the  func- 
tion and  the  duty  of  passing  upon  the  proper  mean- 
ing of  the  act,  and  determining  for  themselves 
whether  a  person  accused  was  guilty  of  a  public  of- 
fense; and  in  the  exercise  of  that  duty  they  can 
scarcely  fail  to  say  that  common  sense  demands  some 
relaxation  from  a  literal  construction  in  the  case 
supposed. ' ' 

This  Court  agrees  with  the  views  above  indicated, 
and  holds  that  common  sense  demands  here  suf- 
ficient relaxation  from  a  literal  construction  to  per- 
mit the  defendant  Santa  Fe  to  switch  the  cars  herein 
involved  without  incurring  a  penalty. 

That  leeway  should  be  allowed  to  railroads  with 
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respect  to  repairs  was  evidently  apparent  to  Con- 
gress when  it  enacted  Section  13  of  the  Safety  Ap- 
pliance Acts  and  thereby  allowed  the  hauling  of 
equipment  "discovered  to  be  defective  or  insecure 
to  the  nearest  available  point  where  such  car  can  be 
repaired."  Necessarily,  the  determination  of  what 
is  the  "nearest  available  point"  and  what  is  a  rea- 
sonable movement  of  equipment  involves  judicial 
discretion.  Similar  determinations  of  what  is  reason- 
able must  be  made  in  applying  other  sections  of  the 
Act.  When  a  movement  of  cars  is  purely  incidental 
to  the  return  thereof  to  one  interstate  carrier  by 
another,  the  reasonableness  of  such  movement  is  a 
matter  for  determination  by  the  Court. 

That  the  switching  done  by  defendant  herein  was 
reasonable,  and  that  no  penalty  should  be  exacted 
therefor  is  indicated  by  the  following  authorities : 

In  United  States  v.  Northern  Pacific  Ry.  Co.,  287 
Fed.  780,  784,  the  Couii;  said:  "It  is  the  duty  of  the 
interstate  carrier  to  inspect  the  cars  before  receiv- 
ing them  into  and  hauling  them  in  its  trains,  and, 
if  found  defective,  to  refuse  to  haul  them." 

In  United  States  vs.  Louisville  R.  R.,  1  Fed.  (2d) 
646,  the  Illinois  Central  pushed  in  upon  the  Terminal 
Company's  interchange  track  a  cut  of  some  20  cars; 
upon  inspection,  one  was  found  defective,  and  was 
marked  with  a  placard  showing  that  it  was  in  bad 
order  and  to  be  returned.  The  Court  analyzed 
four  physically  possible  courses  of  action,  and  com- 
mented: "There  was  no  way  of  completing  the  re- 
jection by  a  return  except  in  the  manner  adopted. 
*  *  *  Statutory  niceties  aside,  there  is  no  appealing 
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reason  why  one  railroad  should  be  penalized  for  a 
car  movement  that  would  have  been  lawful  if  by 
another  road.  *  *  *  We  are  not  persuaded  that  the 
course  which  was  taken  is  subject  to  condemnation. 
*  *  *  Upon  the  whole  case,  we  conclude  that  the 
Louisville  Company  correctly  interpreted  its  statu- 
tory duty." 

In  Baltimore  &  O.S.W.R.  Co.  v.  United  States, 
242  Fed.  420,  the  Court  announced : ' '  In  case  a  defec- 
tive car  is  received  from  a  connecting  carrier  in  a 
string  or  train  of  cars,  the  more  incidental  handling 
of  such  car  by  the  receiving  carrier,  refusing  to 
accept  it,  in  such  manner  as  may  be  necessary  to 
disconnect  it  from  the  other  cars  for  redelivery  to 
the  connecting  carrier  and  to  proceed  with  the  use 
of  the  other  cars,  would  not  be  a  use  or  hauling  of 
such  defective  car  by  the  receiving  carrier  which 
would  subject  it  to  the  penalties  of  the  Act;  such 
incidental  handling  of  the  car  not  being  in  contra- 
vention of  the  purposes  of  the  Act,  but  a  necessary 
step  in  furtherance  thereof." 

This  Court  takes  judicial  notice  that  the  alleged 
violations  took  place  in  time  of  war  when  the  burden 
of  traffic  on  the  lines  of  defendant,  and  the  other 
railroads  herein  mentioned,  was  unusually  heavy. 

It  is  therefore  believed  that  defendant  should  not 
be  held  to  as  strict  accountability  in  relation  to  the 
provisions  of  the  Acts  under  wiiich  this  suit  is  prose- 
cuted as  under  ordinary  conditions  when  more  fa- 
cilities would  be  available  and  more  time  could  be 
taken  for  determining  methods  of  procedure  and 
execution  of  the  details  of  operation. 
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Testimony  offered  at  the  trial,  and  the  agreed 
statement  of  facts,  indicate  that  defendant  was  in 
urgent  need  of  the  non-defective  cars  to  which  the 
defective  ones  were  connected.  While  witnesses  for 
plaintiff  exj^ressed  the  belief  that  other  means  of 
detaching  the  defective  cars  might  have  been  used, 
the  evidence  as  a  whole  sustains  defendant's  actions 
as  reasonable  and  practicable  under  the  circum- 
stances. 

It  Is  Therefore  Ordered  that  defendant  be  given 
judgment,  without  costs,  upon  findings  of  fact  and 
conclusions  of  law  to  be  prepared  and  submitted  by 
the  attorneys  for  defendant. 

Dated:   July  6,  1945. 

MARTIN  I.  WELSH, 

United  States  District  Judge. 

I  hereby  certify  that  the  annexed  instrument  is  a 
true  and  correct  copy  of  the  original  on  file  in  my 
office. 

Attest : 

[Seal]  C.  W.  CALBREATH, 

Clerk,  District  Court  of  the  U.  S. 
Northern  District  of  Calif. 

By   /s/    JACK  CLARK, 

Deputy  Clerk. 

[Endorsed] :   Filed  July  7,  1945. 
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[Endorsed]:  No.  11237.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  The  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  Appellee. 
Supplemental  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Northern  Division. 

Filed  April  12,  1916. 

/s/    PAUL  P.  O'BRIEN, 

Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11237 


United  States  of  America,  appellant 

V. 

The  Atchison,  Topeka  &  Sante  Fe  Railway 
Company,  appellee 


O.V  APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  CALIFORNIA,  NORTHERN 
DIVISION 


BRIEF  FOR  APPELLANT 


STATEMENT   OF   BASIS   OF   JURISDICTION 

This  is  an  appeal  from  a  judgment  [R.  34]  rendered 
against  the  appellant,  United  States  of  America  by  the 
District  Court  of  the  United  States  for  the  Noi-them 
District  of  California,  Northern  Division,  upon  a  find- 
ing [R.  12  et  seq.]  for  the  appellee  in  a  civil  action 
under  the  Safety  Appliance  Acts,  Title  45  U.  S.  C. 
§§  1  to  16,  the  Complaint  [R.  2]  having  been  filed  on 
May  2,  1944. 

The  District  Court  had  jurisdiction  under  45  U.  S.  C. 
§  6  and  this  court  has  jurisdiction  under  28  U.  S.  C. 
§§211  and  225  (a). 

Following  the  judgment,  the  aj^pellant  duly  filed  its 
Notice  of  Appeal  from  said  judgment  against  it  within 
the  time  prescribed  by  law  [R.  35]. 

(1) 


Thereafter,  the  appellant  duly  filed  a  Designation  of 
Portions  of  Record  To  Be  Contained  in  Record  on 
Appeal,  within  the  time  prescribed  by  law  [R.  35]. 

Thereafter  a  Reporter's  Transcript  containing  all  of 
the  evidence  in  the  case  [R.  39-110],  was  prepared 
and  the  Transcript  of  Record  in  this  case  including 
said  Reporter's  Transcript  was  filed  with  the  Clerk 
of  this  Honorable  Court,  and  a  Designation  of  Record 
on  A])peal  and  Statement  of  Points  on  which  Appel- 
hmt  Intends  to  Rely  [R.  Ill]  was  duly  filed  with  the 
Clerk  of  this  Honorable  Court. 

STATEMENT   OF   THE   CASE 

This  is  a  civil  action  under  the  Safety  Appliance 
Acts,  Title  45  U.  S.  C,  §§  1-16.  There  are  four  causes 
of  action,  and  a  judgment  for  $400  and  costs  is  prayed 
for.  The  case  was  tried  without  a  jury.  Some  of  the 
facts  were  agreed  to  by  written  stipulation  [R.  41^7]. 
Oral  testimony  was  introduced  by  both  parties  [R. 
51-110]. 

The  first  three  causes  of  action  relate  to  the  hauling 
or  using  of  three  freight  cars  upon  which  one  of  the 
automatic  couplers  on  each  car  was  inoperative,  thus 
making  it  necessaiy  for  men  to  go  between  the  ends 
of  the  cars  in  order  to  operate  the  couplers  on  those 
cars.  The  fourth  cause  of  action  is  based  on  the  haul- 
ing or  using  of  a  freight  car  upon  which  one  of  the 
side  handholds  was  bent  in  against  the  side  of  the  car, 
thus  rendering  that  ap])liance  insecure  and  ineffective. 
Handholds  of  this  nature  are  required  by  statute  to  be 
placed  on  freight  cars  "for  greater  security  to  men 
coupling  and  uncoupling  cars."     45  U.  S.  C,  §  4. 
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None  of  the  cars  involved  in  this  action  became 
defective  on  appellee's  line  of  railroad,  but  they  weiv 
delivered  to  the  appellee  at  Stockton,  California,  on 
April  4,  6,  and  7,  1944,  hauled  by  a])i)ellee  to  its 
Mormon  yard,  approximately  one  mile  distant,  and 
later  returned  by  appellee  to  the  interchange  tracks  of 
delivering  carriers. 

Appellee  claims  that  it  had  not  accepted  tlie  defec- 
tive cars,  but  that  in  hauling  them  to  and  from  its 
Mormon  yard,  it  was  engaged  only  in  the  incidental 
handling  necessary  to  disconnect  them  from  other, 
nondefective  cars,  and  return  them  to  the  delivering 
carriers. 

A  blue])rint  map  was  filed  with  .the  court  below 
showing  the  lay-out  of  tracks  where  the  cars  were  re- 
ceived, the  point  to  which  they  were  hauled  by  the 
appellee,  switched  out,  and  later  returned,  as  well  as 
the  connecting  and  adjacent  tracks  [R.  53]. 

The  car  named  in  the  first  cause  of  action  was 
hauled  by  the  Southern  Pacific  Company  to  the 
Southern  Pacific-Atchison,  Topeka  &  Santa  Fe  Rail- 
way (commonly  and  hereafter  referred  to  as  the 
Santa  Fe)  interchange  tracks,  which  are  shown  on  the 
map  as  extending  diagonally  across  square  284  of  the 
map,  and  left  there  for  delivery  to  appellee. 

The  cars  referred  to  in  the  second,  third,  and  fourth 
causes  of  action  were  hauled  by  the  Western  Pacific 
Railway  to  the  Western  Pacific-Santa  Fe  interchange 
tracks,  which  are  shown  on  the  map  as  extending 
diagonally  through  square  291  of  the  map,  and  left 
there  for  delivery  to  appellee. 


Upon  arrival  of  these  cars,  together  with  other 
cars,  on  tlie  interchange  tracks,  they  were  inspected 
by  a  joint  interchange  inspector  in  the  employ  of  the 
three  above-mentioned  railroads,  inchiding  the  ap- 
pellee, at  which  time  the  defects  complained  of  were 
discovered.  Instead  of  physically  rejecting  these 
cars,  the  inspector  placed  "Bad  Order"  tags  on  them 
and  sometime  later  appellee  hauled  the  entire  cuts 
of  cars  of  which  these  cars  were  a  part,  to  its  Mormon 
yard,  wiiich  is  %o  of  a  mile  from  the  Southern 
Pacific-Santa  Fe  interchange  tracks,  and  yj^  of  a  mile 
from  the  Western  Pacific-Santa  Fe  exchange  tracks. 

Upon  arrival  of  the  defective  cars  in  its  Mormon 
yard,  appellee  performed  the  switching  necessary  to 
separate  them  from  the  non-defective  cars,  and  several 
hours  later  the  cars  named  in  the  complaint  were 
hauled  back  by  appellee  to  the  delivering  carriers. 
Appellee  made  no  effort  to  repair  the  cars  either  on 
the  interchange  tracks  or  in  its  Mormon  yard. 

This  action  is  based  upon  title  45  of  the  U.  S.  C. 
§§  1  to  16.     Sections  2  and  4  are  as  follows: 

Sec.  2.  Auto:matic  Couplers.  It  shall  be 
unlawful  for  any  common  carrier  engaged  in 
interstate  commerce  by  railroad  to  haul  or  per- 
mit to  be  hauled  or  used  on  its  line  any  car 
used  in  moving  interstate  traffic  not  equipped 
with  couplers  coupling  automatically  by  impact, 
and  which  can  be  uncoupled  without  the  ne- 
cessity of  men  going  between  the  ends  of  the 
cars. 

Sec.  4.  Grab  Irons  or  Handholds  for  Se- 
curity IN  Coupling  and  Uncoupling  Cars. 
Until  othei-wise  ordered  by  the  Interstate  Com- 


merce  Commission,  it  shall  be  unlawful  for  any 
railroad  company  to  use  any  car  in  interstate 
commerce  that  is  not  provided  with  secure 
grab  irons  or  handholds  in  the  ends  and  sides 
of  each  car  for  greater  security  to  men  in 
coupling  and  uncoupling  cars. 

Section  13  contains  a  proviso,  reading  as  follows: 

*  *  *  Provided,  That  where  any  car  shall 
have  been  properly  equipped,  *  *  *  and 
such  equi])ment  shall  have  become  defective  or 
insecure  while  such  car  w^as  being  used  by  such 
carrier  upon  its  line  of  railroad,  such  car  may 
be  hauled  from  the  place  w^here  such  equip- 
ment was  first  discovered  to  be  defective  or 
insecure  to  the  nearest  available  point  where 
such  car  can  be  repaired,  *  *  *  if  such 
movement  is  necessary  to  make  such  repairs 
and  such  repairs  cannot  be  made  except  at 
such  repair  point  ^     *     *     * 

Section  14  provides  in  part  as  follows : 

Sec.  14.  Liability  for  Using  Car  With  De- 
fective Equipment  Except  as  Specified.  Except 
that,  within  the  limits  specified  in  section  13 
of  this  title  the  movement  of  a  car  wdth  de- 
fective or  insecure  equipment  may  be  made 
without  incurring  the  penalty  provided  by 
the  statutes,  but  shall  in  all  other  respects  be 
unlawful,     *     *     *. 

QUESTIONS   INVOLVED 

The  basic  contentions  flowing  from  the  Statement 
of  Points  on  which  appellant  intends  to  rely  (eleven 
in  number  below)  [R.  111-114]  involve  the  following 
questions : 
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1.  May  a  carrier  lawfully  accej^t  cars  having  de- 
fective safety  appliances  from  a  delivering  carrier, 
haul  such  cars  to  its  own  yard,  nearly  a  mile  away, 
switch  the  cars  out  from  other  cars,  and  later  return 
the  defective  cars  over  the  same  route  to  the  deliver- 
ing carrier  in  the  same  condition  as  when  received? 

2.  Did  the  handling  of  these  cars  as  set  forth  in 
question  No.  1  constitute  an  acceptance  of  the  cars  by 
appellee  from  the  delivering  carriers? 

3.  Did  the  movements  of  the  cars  referred  to  in 
question  No.  1  constitute  only  the  incidental  move- 
ment necessary  to  carry  out  appellee's  avowed  refusal 
to  accept  the  cars? 

STATEMENT   OF   POINTS   ON   WHICH  APPELLANT   RELIES 

1.  The  District  Court  erred  in  holding  that  as  to 
each  of  the  cars  involved  in  this  action  the  "de- 
fendant *  *  *  refused  to  accept  said  car  in  its 
defective  condition''  (Findings  of  Fact  IV  in  each 
cause  of  action). 

2.  The  District  Court  erred  in  holding  that  the 
movement  by  the  defendant  to  each  of  the  defective 
cars  was  ''incidental  to  and  necessary  in  disconnecting 
it  from  the  remaining  nondefective  cars  and  returning 
it"  to  the  delivering  carrier  (Findings  of  Fact  VII  in 
each  cause  of  action). 

3.  The  District  Court  erred  in  holding  that  the 
movement  by  the  defendant  of  each  of  the  defective 
cars  "included  only  the  minimum  number  of  switch- 
ing operations  necessary  to  disconnect  the  said  car 
from  the  remaining  nondefective  cars  and  to  return 


it"  to  the  delivering  carrier  (Findings  of*  Fact  VIII 
on  each  cause  of  action). 

4.  The  court  erred  in  holding  that  the  movement  of 
each  of  the  defective  cars  by  the  defendant  "was  the 
most  practical  method  of  disconnecting  said  car  from 
the  nondefective  cars  and  returning  it"  to  the  de- 
livering carrier  "which  could  have  been  ado])ted  under 
operating  conditions  prevailing  at  said  place  on  said 
date"  (Findings  of  Fact  IX  on  each  cause  of  action). 

5.  The  court  erred  in  holding  "that  the  method- 
adopted  by  defendant  in  disconnecting"  each  of  the 
defective  cars  "from  the  nondefective  cars  with  which 
it  was  delivered  and  returning  it"  to  the  delivering 
carrier  "subjected  its  employees  to  no  greater  hazard 
than  any  other  method  of  disconnecting  said  car  and 
returning  it  would  have  subjected  them"  (Findings  of 
Fact  XII  of  each  cause  of  action). 

6.  The  court  erred  in  holding  as  to  each  of  the  de- 
fective cars  "that  any  other  method  of  disconnection 
of  said  car  from  the  nondefective  cars  and  its  return 
would  have  created  additional  hazards  to  employees 
operating  trains  on  the  main  line  of  defendant  com- 
pany and  to  the  general  public  using  railroad  cross- 
ings in  the  vicinity  of  the  said  interchange  track" 
(Findings  of  Fact  XII  on  each  cause  of  action). 

7.  The  court  erred  in  holding  that  the  movement 
by  the  defendant  of  each  of  the  cars  involved  in  this 
action  "after  its  refusal  in  interchange  for  the  pur- 
pose of  and  incidental  to  disconnecting  it  from  non- 
defective  cars  and  returning  it  to  the  delivering  car- 
rier, as  foimd  by  the  court  to  be  a  fact,  does  not  con- 
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stitute  a  violation  of  the  provisions  of  the  United 
States  Code,  Title  45  Sections  1  to  16,  inclusive"  (Con- 
clusions of  Law  I  on  each  cause  of  action). 

8.  The  court  erred  in  holding  "that  the  method  used 
by  the  defendant  in  disconnecting"  each  of  the  cars 
involved  in  this  action,  "from  the  other  cars  and  re- 
turning it  to  the  delivering  carrier,  as  *  *  *  found 
b}^  the  court  to  be  the  most  practical  under  operating 
conditions  prevailing  and  further  found  to  be  no  more 
hazardous  than  any  other  method,  was  properly  se- 
lected b}^  defendant  and  was  within  its  discretion  to 
select  over  other  possible  methods"  (Conclusions  of 
Law  II  on  each  cause  of  action). 

9.  The  court  erred  in  holding  that  "the  defendant 
has  not  violated  the  provisions  of  United  States  Code, 
Title  45,  Sections  1  to  16  inclusive"  as  to  any  of  the 
cars  involved  in  this  action  (Conclusions  of  Law  V  on 
each  cause  of  action). 

10.  The  court  erred  in  holding  that  on  each  "cause 
of  action  defendant  is  entitled  to  judgment  against 
plaintiff"  (Conclusions  of  Law  VI  on  each  cause  of 
action). 

11.  The  court  erred  in  holding  in  effect  that  a  car- 
rier knowing  cars  to  be  defective  before  they  come 
into  its  possession  and  while  asserting  refusals  to 
accept  them  from  delivering  carriers,  may  move  them 
approximately  a  mile  and  a  half  over  its  own  lines  and 
justify  doing  so  on  the  ground  that  the  hauling  was 
only  such  as  was  necessary  to  disconnect  them  from 
other  cars  and  redeliver  them  to  the  delivering  car- 
riers (Finding  of  Fact  III,  IV,  VI  and  VII  and  Con- 
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cliisious  of  Law  1,  II,  V,  and  VI  oii  each  cause  of 
action). 

ARGUMENT 

That  the  requii'emeiits  of  the  Safety  Appliance 
Acts  are  absolute  and  that  nothing  less  than  literal 
Ciinipliance  therewith  will  suffice,  is  well  settled.  St. 
Louis,  Iron  Mountain  and  Southem  Rj/.  v.  Taijlor, 
210  U.  S.  281  (1908),  52  L.  Ed.  lOHl ;  Chicago,  Bur- 
lington d-  Qmncif  By.  v.  United  States,  220  U.  S. 
5.)9  (1911)  00  L.  Ed.  582;  Chesapeake  d'  Ohio  Bij.  v. 
United  States,  249  Fed.  805  (C.  C.  A.  6,  1918)  ;  South- 
ern Pacific  Co.  V.  United  States,  23  F.  (2d)  61 
(C.  C.  A.  8,  1927). 

Under  the  original  Safety  Appliance  Act,  as  con- 
strued by  the  Supreme  Court  and  by  other  courts, 
an//  movement  of  a  car  having  defective  safety  appli- 
ances subjected  the  carrier  to  the  statutory  penalty. 
To  relax  somewhat  the  harshness  of  this  rule,  Con- 
gress passed  the  Act  of  April  14,  1910,  outlining  a 
method  whereby  cars  with  defective  safety  appliances 
could  be  hauled  for  .purpose  of  repair,  hut  only  for  re- 
pair purposes.  This  in-oviso  is  now  included  in  sec- 
tion 13,  set  out  on  page  5  of  this  brief.  While 
courts  have  been  called  upon  a  number  of  times  to  con- 
strue this  pro^'iso,  attention  is  directed  to  only  a  few 
citations  which  hold  that  this  proviso  is  to  be  strictly 
construed  and  limited  to  its  express  terms. 

In  Ches-apeake  d'  Ohio  By.  v.  United  States,  226 
Fed.  683,  686  (1915),  the  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  said : 
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Without  multiplying  citations,  it  is  sufficient 
to  say  that  the  original  act  as  construed  by  the 
courts  made  the  carrier  liable  for  any  and  every 
movement  on  its  line,  in  interstate  commerce, 
of  a  car  whose  coupling  apparatus  was  out  of 
order.  Under  no  circumstances  could  such  a  car 
be  hauled  or  used  without  violating  the  statute ; 
and  the  penalty  was  incurred,  when  a  car  was 
moved  in  a  defective  condition,  even  if  the  car- 
rier had  been  vigilant  to  discover  the  defect  and 
was  actually  unaware  of  its  existence.  Indeed, 
it  was  the  severity  of  this  absolute  prohibition, 
which  did  not  exempt  the  necessary  movement 
to  a  repair  shop,  that  led  to  the  remedial  amend- 
ment above  quoted.  But  the  relief  thereby 
granted  is  limiited  by  its  express  terms  and  mani- 
fest intent,  and  there  is  no  warrant  for  its 
further  extension.  It  permits  the  transfer  with- 
out penalty  of  a  disabled  car  to  ''the  nearest 
available  point"  where  it  can  be  repaired,  pro- 
vided such  transfer  is  necessary  because  the  de- 
fects cannot  be  remedied  at  the  point  where 
tliey  are  first  discovered,  and  that  is  tlie  only 
movement  which  does  not  subject  the  carrier  to 
liability. 

In  Chesfipeake  d-  Ohio  By  v.  United  States,  249 
Fed.  805,  807  (1918),  the  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  in  construing  this  proviso,  said : 

The  Safety  Appliance  Act  as  originally  passed, 
being  remedial  and  humanitarian  in  its  purpose, 
is  broadly  construed,  and  in  clear  and  unequivo- 
cal language  imposes  on  the  defendant,  as  it  did 
on  all  other  interstate  railroads,  the  absolute 
and  unqualified  duty  of  maintaining  the  safety 
a])pliances  on  its  cars  in  a  secure  condition. 
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By  its  provisions  movement  on  its  line,  in  inter- 
state commerce,  of  a  car  with  a  defective  ap- 
pliance subjected  the  defendant  to  a  penalty; 
and  this  was  so,  even  if  it  had  been  vigilant  to 
discover  the  defect  and  was  actually  ignorant 
of  its  existence.  It  being  the  purpose  of  the 
act  to  produce  the  highest  degree  of  care  in  the 
inspection  of  cars,  for  the  protection  of  the  lives 
and  limbs  of  employes,  knowledge  of  defects, 
diligence  in  detecting  them,  and  wrong  intent 
in  transporting  cars  with  defective  appliances,, 
were  not  made  ingredients  of  the  acts  con- 
demned. *  *  *  To  relax  somewhat  the  rigid 
rule  prescribed  by  the  original  act,  which  did 
not  exempt  the  necessary  movement  to  a  point 
where  repairs  could  be  made,  the  amendment  of 
April  1-i,  1910,  was  enacted.  Although  the 
amendment  measurably  grants  relief  to  and  en- 
larges the  right  of  interstate  railroads,  it  never- 
theless is  limitc  d  by  its  express  terms  and  mani- 
fest intent,  and  its  further  extension  is 
unwarranted. 
To  the  same  effect  is  the  case  of  Denver  d-  Rio 
Grande  B.  B.  v.  United.  States,  219  Fed.  822,  827 
(1918),  wherein  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  said: 

Straightened  is  the  gate  and  narrow  tlie  way 
marked  out  by  the  proviso  for  the  movement  of 
a  defective  car.  Any  departure  from  that  nar- 
row^ way  is  made  by  section  5  [Now  45  U.  S.  C. 
§  14]  of  the  act  unlawful,  and  subjects  the  carrier 
to  the  penalty  of  the  statute.  These  restrictions 
were  necessary  to  prevent  the  Safety  Appliance 
Law  from  being  destroyed  by  the  privilege 
granted    by    the    proviso.      Congress    showed 
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plainly  its  purpose  that  this  result  should  not 
occur,  by  the  reiterated  safeguards,  negative  and 
affirmative,  which  it  placed  around  the  privilege. 

Thus  it  is  seen  that  not  only  was  Congress  zealous 
to  prevent  the  beneficial  purposes  of  the  Safety  Appli- 
ance Acts  from  being  destroyed  by  unwarranted  exten- 
sions of  the  privilege  of  moving  for  purpose  of  repair, 
by  the  safeguards  set  up  in  sections  13  and  14,  quoted 
supra,  but  various  circuit  courts  of  appeal,  as  well  as 
district  courts  have  been  equally  zealous  in  restricting 
the  x>i*ivileges  granted  in  section  13.  It  is  quite  clear 
that  the  district  court  in  the  case  at  bar  has  undertaken 
to  grant  the  type  of  unwarranted  extension  of  the  priv- 
ilege of  handling  cars  with  defective  safety  appliances 
which  tlie  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  warned  against  in  the  Denver  &  Rio  Grande 
case,  supra. 

The  appellee  based  its  whole  defense,  in  the  court 
below,  on  dicta  of  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  in  Baltimore  d  Ohio  South  western  R.  R. 
V.  United  States,  242  Fed.  420,  425  (1917)  reading: 

We  add  that,  in  our  opinion,  in  case  a  defective 
car  is  received  from  a  connecting  carrier  in  a 
string  or  train  of  cars,  the  mere  incidental  han- 
dling of  such  car  by  the  receiving  carrier,  re- 
fusing to  accept  it,  in  such  manner  as  may  be 
necessary  to  disconnect  it  from  the  other  cars 
for  redelivery  to  the  connecting  carrier  and  to 
proceed  with  the  use  of  the  other  cars,  would 
not  be  a  use  or  hauling  of  such  defective  car  l»y 
the  receiving  carrier  which  would  subject  it  to 
the  penalties  of  the  Act;  such  incidental  han- 
dling of  the  car  not  being  in  contravention  <>f 
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the  purposes  of  the  Act,  but  a  necessary  step  in 
furtherance  thereof. 
However,  on  page  424  of  the  opinion  just  referred 
to,  the  Court  said: 

We  are  of  opinion  that  the  necessary  effect 
of  the  clause,  "and  such  equipment  shall  have 
become  defective  or  insecure  while  such  car  is 
being  used  by  such  carrier  upon  its  line  of  rail- 
road," as  used  in  this  proviso,  is  to  limit  the 
riglit  of  hauling   a   defective  car   for  repairs, 
without  penalty,  to  the  carrier  upon  whose  line 
of  railroad  the  car  was  being  used  when  the 
equipment  became  defective. 
The  case  just  cited  was  decided  upon  the  govern- 
ment's demurrer  to  the  carrier's  answer,  the  latter 
having  (see  p.  422)  '^alleged  that  the  defendant  re- 
ceived this  car  on  its  line  from  a  connecting  line  of 
railroad;  that  immediately  on  receipt     *     *     *     the 
defendant's     inspectors     discovered     it     to     be     de- 
fective;    *     *     *     and  that     *     *     *     the  defendant 
hauled  it   to  its   shop,     *     *     ""     at  which  it  could 
be  repaired."     [Our  italics.]     This,   the  court  con- 
demned.    The   delivery   to   the   defendant   had   been 
completed  and  there  was,  on  the  factual  allegations 
of   that   case,   no    question   involving   any   incidental 
hauling  for  the  purpose  of  disconnecting  the  car  for 
return  to  the  delivering  carrier.    That  the  above  quote 
from  page  425  of  tlie  Baltimore  d'  Ohio  Soitthwestern 
case  opinion,  relied  upon  by  the  district  court  in  this 
case,  loc.  cit.  584,  is  as  we  assert  dicta  merely,  is  evi- 
denced by  the  fact  that  the  judgment  for  the  United 
States,  upon  which  the  railroad  brought  error,  was 
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affirmed  by  the  Sixth  Circuit  Court  in  tliat  case.  It 
seems  clear  therefore  that  the  Sixth  Circuit  Court 
never  intended  to  stretch  the  law  so  far  as  the  district 
court  has  in  the  instant  case.  No  one  connected  with 
the  present  case  is  qualified  to  state  just  what  the 
circuit  court  of  appeals  meant  or  what  induced  it  to 
insert  the  quoted  dicta  in  that  opinion.  We  are 
strongly  of  the  view  that  the  court  had  in  mind  a 
situation  in  which  as  in  the  Baltimore  &  Ohio  South- 
western case,  a  carrier  discovers  just  after  receipt 
on  its  line,  a  car  delivered  to  it  in  defective  condition. 
It  has  the  car  on  its  hands  and  has  to  make  some 
disposition  of  it.  It  cannot  legally  haul  it  upon  its 
own  line  for  the  purpose  of  repairs  (as  the  defendant 
did  in  that  ca?e)  or  otherwise  and  the  incidental 
hauling  necessary  to  disconnect  it  from  the  other  cars 
and  send  it  back  to  the  deliveiing  carrier  would  not 
be  in  violation  of  law\  This  view  finds  support  in  a 
later  decision  by  the  same  circuit  court  of  appeals  in 
United  States  v.  Louisville  cf-  Jefferson  Bridge  d-  R.  R., 
1  F.  (2d),  646  (1924).  In  that  case  ''the  de- 
fendant *  *  *  a  terminal  company  *  *  *  re- 
ceiving in  its  yard  cars  delivered  there  by  the  Illinois 
Central  Railroad"  had  ''pushed  in  upon  the  Terminal 
Company's  interchange  track  a  cut  of  some  twenty 
cars"  {doc.  .cit.  p.  647)  among  which  was  the  defective 
car  involved  in  that  case.  [Our  italics.]  Shortly 
thereafter  an  inspection  revealed  the  presence  of  the 
defective  car.  The  defendant  terminal  company  had 
the  car  on  its  hands  and  had  to  do  something  about  it. 
It  disconnected  the  car  from  the  non-defecti^-e  cars 
and  returned  it  to  the  delivering  carrier,  and  its  ac- 
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tioii  in  so  doing  was  approved  by  the  Court.    It  is  to 
be  observed  that  the  defective  ear,  in  that  case,  was 
not  as  in  the  instant  case,  on  an  interchange  track 
hettveen  the  line  of  the  delivering  carrier  and  that  of 
the  appellee,  but  was  "upon  the  Terminal  Company's 
interchange  track"  which  was  within  its  own  yard.    It 
is  to  be  noted  also,  that  in  that  case,  the  defect  was 
discovered  after  the  car  came  into  the  possession  of 
the  defendant,  while  in  the  present  case,  the  appellee 
knew  long  before  it  received  the  cars  that  they  were 
defective,  and  in  hauling  them  to  its  own  yard,  in- 
stead of  notifying  the  carrier  that  it  would  not  accept 
delivery,  it  did  so  at  its  peril.    Faced  in  the  Louisville 
and  Jefferson  Bridge  case,  with  the  question  as  to 
which  road  was  to  haul  the  defective  car  back  to  the 
delivering  carrier's  line,  the  court  held  quite  properly 
that  it  would  involve  no  more  danger  for  the  receiving 
carrier  to  haul  it  back  than  if  the  hauling  were  done 
by  the   delivering  carrier.     The  hauling  by  the  re- 
ceiving carrier  in  that  case  was  toward  the  delivering 
carrier's  line,    one   movement    of   the    defective    car, 
which   could   be   performed   by   either   road   without 
increasing  total    dangers,   while   in   the   instant   case 
there  were  ttvo  movements,  both  by  the  receiving  car- 
rier, one  way  from  the  delivering  carrier's  lines  for 
almost  a  mile,  and  the  other  back  to  the  delivering 
carrier's    lines,    a    very    obvious    doubling    of    total 
dangers.     Furthermore,  in  {\\e  Louisville  <&  Jefferson 
Bridge  case,  the  defect  involved  was  to  the  running 
board  on  top  of  the  car  which  the  Sixth  Circuit  Court 
indicated,  page  618,  is  seldom,  if  ever,  used  when  the 
train  is  in  motion,  since  the  train  movement  is  con- 
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trolled  by  air  brakes  and  it  is  unnecessary  for  train- 
men to  use  tlie  runnins:  board  to  reach  the  handbrake. 
But  in  the  instant  case,  tlie  defective  appliances  were 
couplers  and  handholds,  which  are  quite  essential  to 
the  safety  of  employees  in  switching  operations  such 
as  were  performed  by  the  defendant  in  its  handling  of 
the  defective  cars. 

In  United  States  v.  Northern  Pacirfic  By.,  293  Fed. 
657  (1924)  this  court,  referred  with  approval  to  the 
dicta  in  the  Baltimore  db  Ohio  Sonthivestern  case, 
supra.  In  the  Northern  Pacific  case,  this  court  had 
before  it  a  situation  in  which  the  defective  car  had 
been  received  by  the  defendant  carrier  in  its  own  yard 
before  it  discovered  the  defect.  In  that  respect,  the 
facts  of  the  case  were  like  those  in  the  LotiisviUe  d' 
Jefferson  Bridge  case,  sufyra.  But  the  case  differs 
very  vitally  from  the  facts  in  the  Louisville  <&  Jeffer- 
son Bridge  case,  the  Northern  Pacific  Ry.  having 
hauled  the  car  for  purposes  of  repair.  It  was  quite 
properly  penalized  because  the  car  had  not  become  de- 
fective or  insecure  upon  its  line  of  railroad.  It  be- 
comes quite  clear  therefore,  that  the  exception  re- 
ferred to  wlien  the  court  in  the  Northern  Pacific  case 
said  (loc.  cit.  p.  660)  :  ''True,  the  act  does  not  pro- 
hibit a  mere  incidental  movement,  such  as  a  movement 
for  the  purpose  of  I'eaching  other  cars  on  the  exchange 
track,  as  held  in  Baltimore,  Etc.  By.  Co.  v.  United 
States,  242  Fed.  420,"  was  mere  dicta  when  cited  by 
this  court,  for  the  very  obvious  reason  that  the  North- 
ern Pacific  case,  on  its  facts,  involved  no  question  of 
incidental  hauling  or  switching  of  the  defective  car  for 
return  to  the  delivering  carrier. 
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Appellee  admits  that  it  could  not  lawfully  haul  these 
defective  cars  for  i)Ui'pose  of  re])air,  which  would  involve 
one  movement,  but  insists  that  it  could  haul  them  ahnost 
a  mile  to  its  Mormon  yard,  switch  them  out  and  return 
them  over  the  same  distance  to  the  delivering  carrier, 
two  movement,  without  violating  the  law\ 

It  is  well  known  that  the  pur])ose  of  the  Safety  Ap- 
pliance Acts  is  to  provide  safety  to  the  employees  and 
the  traveling  public.  If  the  construction  placed  upon 
these  Acts  by  the  court  below  is  correct,  the  law^  is 
weakened  and  the  means  of  carrying  out  its  beneficial 
I)urpose  is  seriously  impaired. 

In  his  first  message  to  Congress  in  1889,  urging  the 
passage  of  a  safety  appliance  law%  President  Harrison 

said : 

It  is  a  reproach  to   our  civilization  tliat   any 
class  of  American  workmen  should,  in  the  pur- 
suit of  a  necessary  and  useful  vocation,  be  sub- 
jected to  a  peril  of  life  and  limb  as  great  as 
that  of  a  soldier  in  time  of  war  (21  Cong.  Rec. 
90  (1889)). 
Accordino-  to  recent  press  dispatches,  more  Ameri- 
cans were  accidentally  killed  or  injured  in  civilian 
activities   during   the   period   covered   by   the   recent 
war  than  in  military    activities.     If  the  appellee  is 
within  its  rights  in  hauling  bad-order  cars  back  and 
forth  as  in  the  case  at  bar,  such  a  practice  may,  and 
probably  will  be  multiplied  by  the  number  of  points 
at  which  carriers  interchange  cars,  and  since  every 
defective   car   is   a   potential   source    of   danger,   our 
already  large  toll  of  killed  and  injured  in  industrial 
and  traffic  accidents  will  be  furthered  augmented. 
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Appellee  seeks  to  justify  the  manner  in  which  it 
handled  these  cars  by  cai'n'ing  to  a  dangerous  limit 
suggestions  contained  in  the  Baltimore  d-  Ohio  South- 
western and  Northern  Pacific  cases,  supra,  for  the 
handling  of  cars  ivhere  the  delivery  and  acceptance 
had  heen  completed  and  subsequent  inspections  dis- 
closed that  the  safety  appliances  were  out  of  repair. 
The  claims  of  heavy  traffic  conditions,  convenience  of 
the  carrier,  etc.,  have  also  been  advanced  by  appellee 
as  reasons  for  disregarding  tlie  i)lain  mandates  of  this 
humanitarian  law.  Such  claims  have  been  advanced 
from  time  to  time  since  the  enactment  of  the  statute, 
but  without  success. 

District  Judge  Bledsoe  of  the  District  Court  for  the 
Southern  District  of  California  in  United  States  v. 
Atchison,  Topeka  <&  Same  Fe  By.,  220  Fed.  215,  217 
(1915),  said: 

*  *  *  Under  such  circumstances  this  court 
feels  that  considerations  of  '* convenience,*' 
"practicability,"  or  ''expediency"  should  not  be 
permitted  to  fritter  away  or  lessen  the  most 
commendable  ])urpose  of  the  act  in  ques- 
tion,    *     *     *. 

These  same  claims  of  convenience  were  answered  in 
Virginian  By.  v.  United  States,  223  Fed.  748  (C.  C.  A. 
4,  1915)  ;  Pennsylvania  Company  v.  United  States, 
241  Fed.  824  (C.  C.  A.  6,  1917)  ;  Galveston,  Houston  d- 
Henderson  B.  B.  v.  United  States,  265  Fed.  266 
(C.  C.  A.  5,  1920)  ;  Chicago  d  Erie  B.  B.  v.  United 
States,  22  F.  (2d)  729  (C.  C.  A.  7,  1927). 

Appellee  contends  that  it  did  not  accept  the  cars 
named  in  the  complaint  but  that  all  the  hauling  of 
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them  it  did  was  the  incidental  movements  necessary  to 
receive  the  ears  that  were  in  good  order  and  reject 
the  defective  ones  and  return  them  to  the  deliveiing 
carriers. 

Since  the  question  of  intent  was  left  out  of  the  bill 
when  this  law  was  under  consideration  by  Congress, 
what  the  appellee  did  in  the  instant  case  nuist  be  de- 
termined by  what  was  actitaUy  done,  rather  than  by 
any  claims  of  intent.  What  appellee  did  in  this  case 
is  exactly  what  it  would  have  done,  if  it  did  not  deny 
acceptance  of  the  cars,  except  it  would  not  have  hauled 
them  back  to  the  delivering  carriers.  Certainly  its 
employees  were  subjected  to  the  same  dangers  th^y 
would  have  had  to  face  in  accepting  the  cars,  plus 
the  dangers  in  hauling  the  cars  back  to  the  delivering 
carriers.  Every  car  with  defective  safety  appliances 
is  a  constant  source  of  danger. 

No  movement  of  the  defective  cars  was  necessary 
in  this  case  for  the  appellee  to  carry  out  its  avowed 
purpose  of  refusing  to  accept  the  cars.  They  had  not 
reached  the  appellee's  yard  or  tracks  as  in  the  Louis- 
ville d-  Jefferson  Bridge  and  Northern  Pacific  cases, 
supi-a,  but  were  on  a  mere  transfer  track.  Appellee 
had  full  knowledge  of  the  condition  of  these  cars  be- 
fore handling  them.  The  defective  cars  were  the 
responsibility  of  the  delivering  carriers.  Had  appel- 
lee been  as  diligent  in  protectmg  its  employees  from 
the  dangers  of  handling  defective  cars  as  it  has  been 
in  seeking  to  justify  the  movements  complained  of 
after  suit  has  been  filed,  no  movement  of  these  cars 
would  have  been  made. 
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Prior  to  Rule  75  (g)  of  the  Federal  Rules  of  Civil 
Procedure,  28  U.  S.  C.  A.  following-  see.  723c  (effec- 
tive Sept.  16,  1938),  an  opinion  of  a  district  court 
would  not  have  formed  a  part  of  the  record  on  appeal 
to  a  circuit  court.  United  States  v.  John  li  Estate, 
Ltd.,  91  F.  (2d)  93  (C.  C.  A.  9),  cert,  denied,  302 
U.  S.  746  (1937),  and  the  right  of  either  party  to  com- 
ment upon  its  contents  was  somewhat  circmnscribed. 
How^ever,  Rule  75  (g)  requires  that  there  shall  always 
be  certified  and  transmitted  to  the  circuit  court  among 
other  things,  w^hether  designated  b}^  the  parties  or  not, 
copies  of  any  opinions  filed  below  or  delivered  in  the 
case  and  the  rule  states  that  ** matter  so  certified  and 
transmitted  constitutes  the  record  on  appeal."  It 
may  properly  be  urged  that  the  effect  of  this  rule  is 
to  make  the  opinion  a  part  of  the  record  on  appeal  and 
to,  in  this  respect,  require  a  departure  from  the  hold- 
ing in  the  JoJ  n  Ti  Estate  case,  supra,  and  others  like 
it.  Then,  too,  at  the  very  outset  of  the  Rules  of  this 
Court,  it  is  stated  that  "The  Federal  Rules  of  Civil 
Procedure,  whenever  applicable  are  hereby  adopted  as 
part  of  the  rules  of  this  court  with  respect  to  appeals 
in  actions  of  a  civil  nature."  But  even,  before  Rule 
75  (g),  transmission  of  the  "opinion  or  opinions  of 
the  [lower]  court"  (among  other  things)  was  re- 
quired by  Rule  14  (1)  of  this  Court,  in  force  at  least 
until  it  was  in  this  respect  supplanted  by  Rule  75  (g) 
of  the  Federal  Rules  of  Civil  Procedure,  supra,  and 
the  opinion  was  regarded  as  "one  of  the  papers  or 
proceedings  necessary  or  material  to  the  review,"  Cyc. 
of  Fed.  Proc.  2d  Ed.,  Sec.  5552,  and  altho  (prior  to 
Rule  75  (g))  not  part  of  the  "record,"  the  "opinions 
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so  sent  up  sei've  the  purpose  of  explaining  and  giving 
understanding  of  what  was  dune,  as  shown  by  other 
parts  of  the  record,"  ibid.  Nashita  d-  LotveU  Railroad 
Corp.  V.  Boston  &  Lowell  Railroad  Corp.,  61  Fed.  237, 
240-241  ((J  .C.  A.  1,  1894)  ;  Teller  v.  United  States, 
111  Fed.  119  (C.  C.  A.  8,  1901). 

.Contrary  to  the  terms  of  Rule  75  (g),  the  Clerk  of 
the  District  Court  has  not  included  in  his  certifica- 
tion and  transmission  of  the  record,  the  opinion  of 
that  court.  It  is  the  appellant's  intention  to  obtain  a 
certified  copy  of  the  opinion  and  to  offer  the  same  for 
filing  in  this  court,  to  be  printed  as  a  supplement  to 
the  present  record.  This  cannot  be  accomplished  prior 
to  the  filing  of  this  brief  and  accordingly  the  appel- 
lant in  discussing  the  ox)inion  must  refer  to  the  same 
as  reported  in  United  States  v.  Atchison,  Topeka  d 
Sante  Fe  Rij.,  61  F.  Supp.  580  (1945). 

The  opinion  of  the  district  court  contains  several 
misconceptions  of  the  requirements  of  the  Safety  Ap- 
pliance Acts  as  construed  by  the  courts. 

In  paragraph  [1]  of  the  opinion,  loc.  cit.  582,  the 
appellee  is  excused  for  doing  what  it  did  because  the 
lower  court  found  that  it  had  acted  in  good  faith.  The 
Supreme  Court  has  long  held  tliat  the  requirements  of 
the  Act  in  question  are  absolute  and  that  nothing  less 
than  literal  compliance  with  its  terms  will  suffice.  No 
room  accordingly  is  left  for  the  application  of  any  doc- 
trine predicated  upon  considerations  of  *'good  faith." 
See  St.  Joseph  d  Grand  Island  Ry.  v.  Moore,  243 
U.  S.  311,  315  (1917),  61  L.  Ed.  741,  746;  St.  Louis, 
Iron  Mountain  and  Southern  Ry.  v.  Taylor,  supra, 
294-296,  L.  Ed.  1067-1068. 
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In  paragraph  [2]  of  the  opinion,  Joe  cit.  582,  the 
district  court  raises  the  question  of  "use"  of  the 
cars,  stating  that  such  use  must  be  substantial  and 
primarily  connected  with  actual  transportation  of 
persons  or  property  for  hire.  The  statute  by  its  terms 
(45  U.  S.  C.  §  13)  imposes  the  penalty  upon  "Any 
common  carrier  *  *  *  using,  hauling,  or  permit- 
ting to  be  used  or  hauled  on  its  line  *  *  *"  any 
defective  car.  [Our  italics.]  A  defect  on  an  empty 
car  is  just  as  much  a  source  of  danger  as  one  on  a 
loaded  car,  and  in  the  case  at  bar  the  source  of  danger 
to  the  employees  using  these  particular  defective  ap- 
pliances is  practically  nonexistent  when  the  trains  are 
made  up  and  moving,  the  principal  danger  being  when 
the  cars  are  being  coupled  and  uncoupled.  However, 
in  Bradij  v.  Terminal  Railroad  Assoc,  303  U.  S.  10 
(1938),  82  L.  Ed.  614,  the  Supreme  Court  held  that 
where  a  car  had  been  placed  on  an  interchange  track 
but  had  not  as  yet  been  accepted  by  the  receiving  car- 
rier, it  was  in  use  by  the  delivering  carrier,  although 
at  the  time  the  car  was  motionless.  To  the  same 
effect  is  Chicago  Great  Western  R.  R.  v.  Schendel, 
267  U.  S.  287  (1925),  69  L.  Ed.  614;  Minneapolis,  St. 
Paul  d'  S.  S.  Marie  Ejj.  v.  Goneau,  269  U.  S.  406 
(1926),  70  L.  Ed.  335;  Cusson  v.  Canadian  Pacific 
Ry.,  115  F.  (2d)  430,  (C.  C.  A.  2,  1940). 

In  paragraph  [4]  of  the  opinion,  loc.  cit.  582,  the 
statement  is  made  that,  'The  spirit  of  the  law  calls 
for  the  exaction  of  the  penalty  only  if  the  movement 
is  of  such  substantiality,  and  under  such  circum- 
stances, as  to  defeat  the  purposes  of  the  enactment." 
The  terms  of  the   statute   are,  however,   plain,   pro- 
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viding  a  ])enalty  for  any  movement  of  a  car  having 
defective  safety  a])i)liances  except  mider  the  proviso 
of  Section  113,  supra.  There  is  no  qualification  of  the 
movement  condemned.  In  Vnited  States  v.  Chesa- 
peake c('  Ohio  Bif.,  213  Fed.  748,  752  (1914)  the  Cir- 
cuit Court  of  Appeals  for  the  Fourth  Circuit  held  that 
the  movement  prohibited  applied  to  movements  in 
yards  and  on  side  tracks. 

The  court  in  paragraph  [4]  of  the  opinion  makes 
much  of  the  "reasonableness"  of  the  application  of 
the  law.  There  is  however  no  room  to  read  into  a 
statute  which  the  Supreme  Court  has  held  to  be 
absolute  in  its  ai)plication,  St.  Louis,  Iron  Mountain 
and  Southern  Ry.  v.  Taylor,  supra;  Chicago,  Burling- 
ton <S;  Quincy  By.  v.  United  States,  supra,  the  doctrine 
which  the  district  court  here  sought  to  apply,  of  what 
might  be  termed  "reasonableness  absoluteness,"  in 
an  effort  to  make  the  application  of  the  statute  rea- 
sonably absolute.  To  even  state  such  a  doctrine 
presents  an  incongruity.  The  court  was  clearly 
wrong  in  saying  that  the  statute  requires  the  exaction 
of  the  penalty  only  if  the  movement  is  substantial,  but 
even  so,  a  movement  for  a  mile  and  a  half  ought  to 
l)e  regarded  as  a  substantial  one.  Manj^  of  the  de- 
cided cases  have  imposed  penalties  for  much  shorter 
movements.  See  for  example  United  States  v.  North- 
eryi  Pa<;ific  By.,  supra,  at  660  where  in  similar  cir- 
cumstances the  penalty  was  affirmed  by  this  court  for 
a  movement  "of  half  a  mile  or  more." 

The  district  court  opinion,  loc.  cit.  583,  undertakes 
to  deal  with  the  harshness  of  a  literal  construction  of 
the  law.     In  St.  Louis,  Iron  Mountain  and  Southern 
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Ry.  V.  Taj/lor,  supra,  295,  L.  Ed.  1068  the  Supreme 
Court  said:  *'It  is  urged  that  this  is  a  harsh  construc- 
tion. To  this  we  reply  that,  if  it  be  true  construction, 
its  harshness  is  no  concern  of  the  courts.  They  have 
110  responsibility  for  the  justice  or  wisdom  of  legis- 
lation, and  no  duty  except  to  enforce  the  law  as  it  is 
written,  unless  it  is  clearly  beyond  the  constitutional 
power  of  the  lawmaking  body.''  The  construction 
contended  for  by  the  Government  in  the  instant  case 
is  not  a  harsh  one  but  is  one  in  furtherance  of  the 
humane  purposes  of  the  Act.  To  permit  appellee  or 
other  carriers  to  move  defective  cars  back  and  forth 
at  will  between  two  or  more  points  in  the  same  yard 
is  a  harsh  construction  against  the  safety  of  the  em- 
ployees involved. 

The  district  court  opinion,  loc.  cit.  583,  quotes  from 
United  States  v.  Illinois  Central  R.  Co,,  156  F.  182, 
190  (I).  C.  W.  Ky.,  1907)  a  supposed  set  of  facts  in 
which  it  is  claimed  that,  m  case  an  accident  occurs  to 
a  train  or  cars  en  route  and  safety  appliances  become 
defective,  the  carrier  would  violate  the  law  m  moving 
the  train  at  all.  The  Govermnent  makes  no  such 
claim,  nor  could  it.  In  the  supposed  case,  the  acci- 
dent would  have  occurred  and  the  appliances  would 
have  become  defective  on  the  line  of  the  carrier  operat- 
ing the  train;  and,  under  Section  13,  supra,  it  would 
be  permitted  to  move  the  train  or  cars  to  the  nearest 
available  repair  point  without  penalty. 

In  the  administration  of  this  law,  the  Interstate 
Commerce  Conmiission,  "the  executive  officers"  at 
whose  instance  these  proceedings  are  brought,  en- 
deavor to  ap})ly  that  common  sense  referred  to  by  the 
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district  court  in  tlie  last  section  of  paragraph  [4] 
of  its  opinion,  loc.  cit.  583,  but  caiuiot  blind  itself  to 
the  holding  in  St.  Joseph  d'  Grand  [  si  and  Rij.  .v. 
Moore,  supra,  315  L.  Ed.  746,  that  nothing  less  than 
literal  compliance  with  the  terms  of  the  statute  will 
suffice. 

In  paragraph  [5]  of  the  district  court  opinion,  loc. 
cit.  583,  the  court  expresses  the  belief  that  section  13 
of  Title  45  of  the  code  indicates  ''That  leeway  should 
be  allowed  to  railroads  with  respect  to  repairs"  by- 
allowing  the  hauling  of  equipment  **  discovered  to  be 
defective  or  insecure  to  the  nearest  available  point 
where  such  car  can  be  repaired,"  and  states  "Nec- 
essarily, the  determination  of  what  is  the  'nearest 
available  point'  and  what  is  a  reasonable  movement  of 
equipment  involves  judicial  discretion."  But,  in  the 
case  at  bar  the  appellee  distinctly  disclaims  any  move- 
ment for  purpose  of  repair.  In  invoking  section  13 
to  bolster  its  conclusion,  the  district  court  fails  to 
take  into  consideration  the  terms  of  section  14,  supf^a. 
Section  13  sets  forth  two  points  at  which  a  carrier 
can  repair  cars  which  become  defective  on  its  lines 
without  incurring  a  penalty.  These,  however,  are 
strictly  limited  to  the  carrier  upon  whose  lines  the 
cars  become  defective.  No  remedy  is  offered  to  a 
receiving  carrier.  Section  14  states  that  except  within 
the  (narrow)  limits  specified  in  section  13,  all  other 
movement  of  defective  cars  is  unlawful,  thus  evincing 
a  determined  purpose  on  the  part  of  Congress  to  limit 
the  movement  of  defective  cars  to  the  carrier  upon 
whose  lines  they  become  defective.  Had  the  appellee 
obeyed  the  injunction  of  this  court  set  forth  in  the 
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language  quoted  {Joe.  cit.  583)  by  the  district  court 
from  United  States  v.  Northern  Pacific  Ry.,  287  Fed. 
780,  784  (1923),  it  would  have  "refused  [d]  so  to  haul 
theiii"  [our  italics]  after  inspecting  the  cars  and 
finding  them  defective.  Thus  the  very  case  cited  by 
the  district  court  and  decided  by  the  circuit  coui-t  of 
appeals  for  its  ovn\  circuit  refutes  the  district  court's 
conclusion. 

The  district  court  in  the  concluding  paragraphs  of 
its  opinion  in  the  instant  case  adverts  to  the  cir- 
cumstance that  the  alleged  violations  took  place  in 
time  of  war  when  the  traffic  burden  ui)on  the  defendant 
was  unusually  heavy.  No  one  would  undertake  to 
question  the  war  as  being  in  its  nature  an  emergency, 
but  unlike  the  Hours  of  Service  Law  (45  U.  S.  0. 
§§  61-64)  Congress  made  no  provision  for  relief  from 
the  absolute  terms  of  the  Safety  Appliance  Acts  in 
case  of  an  emergency  and  it  appears  that  the  appellee 
was  using  the  war  as  a  cloak  to  do  what  it  knew 
to  be  unlawful.  The  Interstate  Commerce  Commis- 
sion which  has  the  administrative  responsibility  for 
enforcing  the  Safety  Appliance  Acts  and  at  whose 
instance  the  present  proceeding  was  brought,  is  made 
up  of  a  body  of  transportation  experts.  It  knew 
that  the  railroads  were  taxed  beyond  measure  to 
carry  the  large  volume  of  traffic  oifered  them  during 
the  war.  But  in  order  to  perform  this  task  efficiently 
and  expeditiously,  the  carriers  had  to  rely  upon  ex- 
perienced and  unmaimed  railroad  men  to  operate  the 
trains.  In  addition  to  carrying  out  the  humane  pui- 
poses  of  the  law,  the  enforcement  of  these  and  other 
laws  of  a  similar  purpose  was   in   furtherance   and 
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not  in  dimunition  of  the  war  effort,  by  reason  of  the 
protection  afforded  to  experienced  railroad  employees, 
troops,  passengers  and  valuable  cargoes  of  supplies,  a 
not  unimportant  function  in  winning  the  war. 

The  penultimate  paragraph  of  the  district  court's 
opinion  is  to  the  effect  that  the  appellee  was  in  need 
of  the  nondefective  cars  to  which  the  defective  cars 
were  connected  and  that  the  evidence  as  a  whole 
sustains  appellee's  actions  as  reasonable  and  practical 
under  the  circumstances.  To  contend  that  knowingly 
hauling  cars  with  defective  safety  appliances  for  a 
distance  of  about  a  mile,  switching  them  around  and 
several  hours  later  returning  the  same  cars  with  the 
same  defects,  to  their  point  of  origin,  is  the  moat 
practical  manner  of  handling  them,  and  at  the  same 
time  to  carry  out  the  purpose  of  the  Safety  Appliance 
Acts,  is  placing  a  strained  construction  on  this  highly 
remedial  statute.  It  leads  to  the  conclusion  that  prac- 
ticability is  the  guiding  star  of  operations  of  the  ap- 
pellee instead  of  safety  to  its  employees  and  the  travel- 
ing public.  In  Pennsylvania  Company  v.  United 
States,  supra,  830  the  Sixth  Circuit  Court  of  Appeals 
in  a  Safety  Appliance  Act  case  answered  this  argu- 
ment of  convenience  or  practicability  in  these  words: 

But  arguments  of  convenience  cannot  prevail 
against  an  absolute  and  mandatory  provision, 
designed  for  the  protection,  not  only  of  em- 
ployes of  the  given  train,  but  of  employes 
and  travelers  on  other  trains. 

In  Spokane  &  Inland  R.  R.  v.  United  States,  241 
U.  S.  344,  351  (1916),  60  L.  Ed.  1037, 1041,  the  Suprem.e 
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Court  in  answering  the  argument  of  difficulty  in  com- 
plying with  the  requirements  of  this  statute,  said : 

But  this  merely  asserts  that  the  statute  may 
be  violated  with  impimity  if  only  the  railroad 
finds  its  provisions  onerous  or  deems  it  expedi- 
ent to  do  so. 

This  thread  of  inconvenience  to  the  carrier,  coupled 
with  the  theoretical  delay  unnamed  trains  might  pos- 
vsibly  be  subjected  to  if  the  appellee  attempted  to 
switch  out  the  defective  cars  at  the  interchange  tracks 
before  movement  to  its  Mormon  yard  began,  ran 
through  the  entire  defense  and  found  support  in  the 
district  court's  decision.  The  position  of  the  appellee 
at  the  trial  and  in  its  trial  brief  gave  no  evidence  of 
any  concern  or  responsibility  for  carrying  out  the 
remedial  purposes  of  the  Safety  Ai)j)liance  Acts  and 
furnishing  the  protection  demanded  by  the  statute  for 
the  employees  and  the  traveling  public.  In  similar 
fashion  these  considerations  are  also  lacking  in  the 
district  court's  opinion. 

If  the  decision  of  the  district  court  in  this  case  is 
allowed  to  stand,  it  will  be  an  invitation  to  other  car- 
riers to  haul  cars  with  defective  safety  ai)pliances 
back  and  forth  at  will,  not  only  for  one  mile  each  way, 
but  for  greater  distances.  The  courts  have  been  care- 
ful to  limit  the  movement  of  defective  cars  to  the  car- 
rier upon  whose  line  of  road  they  became  defective, 
and  even  in  those  instances  the  movements  were  re- 
stricted to  those  actually  necessary  for  purposes  of 
repair. 
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CONCLUSION 

In  conclusion  it  is  respectfully  submitted  that  as  tlie 
movement  of  cars  having  defective  safety  appliances 
is  by  the  statute  limited  to  the  carrier  upon  whose 
line  of  road  they  became  defective,  and  as  the  cars  in 
this  case  did  not  become  defective  while  being  used 
upon  appellee's  line  of  road,  the  appellee  has  violated 
the  Safety  Appliance  Acts  in  hauling  the  cars  in  the 
manner  previously  referred  to.  Since  ap])ellee  knew 
that  the  cars  were  defective  before  it  received  them,  it 
cannot  be  heard  to  say  that  it  was  making  only  the 
movements  necessary  to  disconnect  and  reject  the  cars. 
It  is  further  submitted  that  w^hat  ai^pellee  actually 
did  in  this  case  constituted  an  acceptance  and  hauling 
of  the  cars  in  violation  of  the  plain  terms  of  the  stat- 
ute and  the  judgment  of  the  district  court  should  be 
reversed. 

Respectfully  submitted. 

Theron  L.  Caudle, 
Assistant  Attorney  General. 
Frank  J.  Hennessy, 

United  States  Attorney, 
Leo  Meltzer, 
Attorney,  Department  of  Justice, 
James  O.  Tolbert, 

Special  Assistant  to  the 
United  States  Attorney, 

Of  Counsel, 
April  1946. 
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United  States  of  America, 

Appellant, 

vs. 

Atciiinson,  Topeka  and  Santa  Fe  Railway  Company, 

Appellee. 


BRIEF  FOR  APPELLEE. 


Basis  of  Jurisdiction. 

Appellee  does  not  question  the  jurisdiction  of  the  Court. 

Statement  of  the  Case. 

In  accordance  with  the  usual  rule,  appellee  is  entitled 
to  a  statement  of  facts  in  accordance  with  the  findings  of 
the  trial  court  and  without  regard  to  conflicting  evidence 
presented  by  appellant. 

The  cars  in  question  were  placed  on  the  respective  inter- 
change tracks  by  the  respective  delivering  carriers  in  the 
admitted  defective  condition  and  connected  in  strings  or 
trains  of  cars  which  were  not  defective  so  as  to  make  it 
impossible  to  move  or  use  the  nondefective  cars  without 
the  movement  of  the  defective  cars. 
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The  appellee  inspected  the  cars  on  the  interchange 
tracks,  discovered  the  defects,  and  "refused  to  accept  the 
cars  in  that  condition."     [R.  44,  45,  46,  47.] 

The  appellee  disconnected  the  defective  cars  from  the 
nondefective  cars  by  pulling  the  entire  train  off  the  inter- 
change track  to  its  yard  where  switching  tracks  were 
available,  did  the  switching  necessary  to  separate  the  de- 
fective cars  from  the  nondefective  cars,  and  shoved  the 
defective  cars  back  on  the  interchange  tracks. 

The  movement  of  the  defective  cars  was  incidental  to 
and  necessary  in  disconnecting  them  from  the  remaining 
nondefective  cars  and  included  only  the  minimum  number 
of  switching  operations  necessary  to  accomplish  that  pur- 
pose. 

The  method  adopted  by  appellee  to  disconnect  the  defec- 
tive cars  from  the  nondefective  cars  was  the  most  practical 
that  could  have  been  adopted  by  appellee  and  subjected  its 
employees  to  no  greater  hazard  than  any  other  method 
which  it  could  have  adopted. 

In  its  statement  of  the  case,  appellant  says:  ''Appellee 
claims  it  had  not  accepted  the  defective  cars."  The  fact  is 
that  appellant  stipulated  that  appellee  refused  to  accept 
these  cars.     [R.  44,  45,  46,  47.] 

Further  in  the  statement,  appellant  says:  "Appellee 
claims"  it  engaged  in  only  the  incidental  handling  neces- 
sary to  disconnect  the  defective  cars  from  the  nondefective 
cars.  The  whole  question  presented  to  the  trial  court  and 
most  of   the   evidence   produced   was   on   the   issue  as   to 


whether  or  not  the  admitted  handling  was  merely  inci- 
dental to  disconnecting  the  defective  cars  from  the  non- 
defective  cars,  and  the  trial  court  found  as  a  fact  that  it 
was  necessary  and  incidental  to  this  purpose  on  the  basis 
of  conflicting  evidence;  so  on  these  points  there  is  no 
longer  a  "claim"  but  a  fact  determined  and  not  subject  to 
review. 

Questions  Involved. 

Appellant's  statement  of  the  questions  involved  is  argu- 
mentative and  incorporates  questions  concerning  facts 
found  adverse  to  it  by  the  trial  court.  Stripped  of  these 
fact  questions  as  it  must  be  for  review  by  this  Court,  only 
one  question  remains,  namely :  Is  it  permissible  under  the 
Safety  Appliance  Act  for  a  receiving  carrier  to  make  the 
switching  movements  necessary  to  disconnect  a  defective 
car  from  other  nondefective  cars  when  such  defective  car 
is  placed  on  an  interchange  track  by  another  carrier,  so 
coupled  with  nondefective  cars  as  to  make  it  impossible  to 
use  the  nondefective  cars  without  the  incidental  movement 
and  switching  of  the  defective  car? 

That  this  is  the  sole  question  remaining  before  this 
Court  is  indicated  by  a  brief  examination  of  appellant's 
statement  of  points  relied  on. 

1.  Appellant  claims  the  court  below  erred  in  finding 
that  appellee  refused  to  accept  the  cars  in  their  defective 
condition.  Appellant  stipulated  that  appellee  refused  to 
accept  these  cars.     [R.  44,  45,  46,  47.] 


2.  Appellant  claims  the  court  below  erred  in  holding 
the  movement  of  cars  was  incidental  and  necessary  in  dis- 
connecting them  from  the  remaining  nondefective  cars  and 
returning  the  defective  cars.  Practically  the  entire  testi- 
mony below  was  directed  to  the  question  as  to  whether  or 
not  the  movements  performed  were  necessary  and  inci- 
dental; and  the  testimony  of  appellee's  Witness  Kingston 
[R.  51  to  88,  incl.]  amply  supports  the  court's  finding  in 
this  regard. 

3.  Appellant  claims  the  court  below  erred  in  finding 
that  only  the  minimum  number  of  switching  operations 
necessary  to  disconnect  the  defective  cars  was  performed. 
This  finding  was  based  not  only  on  the  testimony  of  ap- 
pellee's Witness  Kingston  [R.  62]  but  also  on  the  testi- 
mony of  appellant's  Witness  Hynds.     [R.  107,   108.] 

4.  Appellant  claims  the  court  below  erred  in  finding 
that  the  method  of  disconnection  adopted  by  appellee  was 
the  most  practical  under  operating  conditions  prevailing. 
This  finding  is  abundantly  supported  by  the  testimony  of 
Witness  Kingston.    [R.  55  to  88,  incl.] 

5.  Appellant  claims  that  the  court  below  erred  in  find- 
ing that  the  method  of  disconnecting  adopted  by  appellee 
subjected  its  employees  to  no  greater  hazard  than  any  other 
possible  method.  The  nature  of  the  defects  stipulated  to 
were  such  as  to  subject  employees  to  the  hazard  of  going 
between  cars  in  coupling  and  uncoupling  and,  in  the  one 
case,  the  use  of  a  bent  grabiron  in  coupling  and  uncoup- 
ling. Obviously,  the  hazard  existed  only  at  the  time 
coupling  and  uncoupling  was  being  performed  and  this, 
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of  course,  took  place  only  in  connection  with  switching 
movements.  Since  the  minimum  number  of  switching 
movements  was  made  that  could  have  been  performed  by 
any  other  method  [Kingston,  R.  62;  Hynds,  R.  107,  108], 
the  trainmen  were  obviously  not  subjected  to  any  greater 
hazard  than  they  would  have  been  subjected  to  by  any 
other  method  of  switching  that  might  be  suggested;  and 
the  court  was,  therefore,  amply  justified  in  making  this 
finding. 

6.  Appellant  claims  the  court  erred  in  finding  that 
other  suggested  methods  of  switching  would  subject  other 
employees  and  the  public  to  greater  hazard  than  the 
method  employed.  This  finding  was,  of  course,  not  neces- 
sary to  support  the  judgment  on  any  theory;  but,  in  any 
event,  it  was  abundantly  supported  by  the  testimony  of 
Witness  Kingston.    [R.  55  to  88,  inch] 

7,  8,  9,  10  and  11.  These  specifications  of  error,  except 
where  they  refer  to  findings  of  fact  heretofore  discussed, 
are  addressed  to  the  conclusions  of  law  of  the  trial  court 
and  present  only  the  one  issue  of  law  already  asserted  by 
appellee,  that  is,  is  a  movement  of  a  defective  car  neces- 
sary to  disconnect  it  from  nondefective  cars  in  order  to 
obtain  the  nondefective  cars  under  the  stated  conditions, 
a  permissible  movement  under  the  Safety  Appliance  Act? 


ARGUMENT. 

I. 

Facts  Found  by  the  Trial  Court  Are  Conclusive  on 

Appeal. 

Since  the  facts  found  by  the  trial  court  and  complained 
of  by  appellant  are  supported  either  by  stipulation  of  the 
parties  or  by  conflicting  evidence,  they  are  not  open  to 
review  by  this  Court.  Rule  52a,  Rules  of  Civil  Procedure, 
provides : 

"Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to 
the  opportunity  of  the  trial  court  to  judge  of  the 
credibility  of  the  witnesses." 

That  this  rule  constitutes  simply  a  reiteration  of  the  fami- 
liar rule  existing  before  the  adoption  of  the  Federal 
Rules,  namely,  that  the  findings  of  a  trial  court  where 
based  upon  conflicting  evidence  are  presumptively  correct 
and  unless  some  obvious  error  of  law  or  mistake  of  fact 
has  intervened  they  will  be  permitted  to  stand,  is  clearly 
held  in  the  decision  of  this  Court  in  Wittmayer  v.  United 
States  (C.  C.  A.  9,  1941),  118  F.  (2d)  808. 
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II. 

The  Incidental  Movements  of  Defective  Cars  Neces- 
sary to  Disconnect  Them  From  Nondefective 
Cars  in  Order  to  Use  the  Nondefective  Cars 
When  Such  Defective  Cars  Have  Been  Placed  on 
an  Interchange  Track  by  Another  Carrier, 
Coupled  With  Nondefective  Cars,  Is  Not  a  Viola- 
tion of  the  Safety  Appliance  Act. 

This  proposition  is  the  fundamental  proposition  involved 
in  this  case  and  appellee  contends  this  is  the  only  issue 
before  this  Court.  It  is  interesting  to  note  the  subtle 
manner  in  which  the  appellant  has  changed  its  position 
with  regard  to  this  issue,  as  compared  with  its  presentation 
to  the  trial  court.  Actually,  this  proposition  of  law  was 
admitted  by  appellant  in  the  trial  below  when  counsel 
for  appellant  said : 

"The  incidental  hauling  that  was  necessary  to  dis- 
connect the  bad-order  cars  from  the  good-order  cars 
we  don't  raise  any  question  as  to  law  in  that  case. 
The  6th  and  9th  circuit  have  passed  on  that,  and  I 
think  they  have  not  only  laid  down  good  law,  but 
they  have  laid  down  good  common  sense."  [R.  75, 
76.] 

Again  in  appellant's  brief  before  the  trial  court  the  same 
statement  was  repeated.  It  will  be  noticed  that  the  de- 
fendant's Answer,  which  was  in  the  nature  of  a  con- 
fession and  avoidance,  admitted  the  handling  of  these 
cars  and  only  alleged,  "that  such  handling  *  *  * 
was  the  mere  incidental  handling  necessary  to  discon- 
nect the  same  from  the  cars  which  were  not  defective." 


[R.  7,  8,  9,  10,  11,  12.]  No  motion  to  dismiss  or  any 
claim  by  other  pleading  that  this  Answer  failed  to  con- 
stitute a  defense  was  ever  interposed;  rather,  the  entire 
theory  of  the  Government  at  the  trial  of  the  action  was 
that  the  necessity  for  the  switching  movements  should 
have  been  determined  adversely  to  appellant.  It  now, 
at  least  inferentially,  disclaims  its  admission  as  to  the 
existence  of  this  exception  to  the  literal  terms  of  the 
Safety  Appliance  Act  and  cites  numerous  cases  to  the 
effect  that  no  movement  of  a  defective  car  is  permissible. 
(Appellant's  Brief,  p.  9.)  It  does  not  yet,  however  (pos- 
sibly because  of  the  inconsistency  of  such  a  position) 
contend  that  the  rule  heretofore  stated  and  announced 
by  the  Sixth  Circuit  Court  of  Appeals  in  Baltimore  & 
O.  S.  W.  R.  Co.  V.  United  States  (1917),  242  Fed.  420, 
and  United  States  v.  Louisville  &  J.  Bridge  &  R.  Co. 
(1924,  1  F.  (2d)  646,  and  by  this  Court  in  United 
States  V.  Northern  Pac.  Ry.  Co.  (1924),  293  Fed.  657, 
is  not  the  law  but  rather  it  attempts  to  distinguish  those 
cases  from  the  case  at  bar. 

Appellee  has  not  been  able  to  discover,  nor  has  appellant 
cited  any  cases,  discussing  the  exact  question  involved  in 
this  case  with  the  exception  of  the  three  cases  cited  above. 
All  of  the  cases  cited  by  appellant  for  its  proposition  that 
literal  compliance  with  the  Safety  Appliance  Act  is  re- 
quired deal  with  a  fact  situation  not  in  any  degree  similar 
to  that  presented  by  the  case  at  bar,  nor  do  the  courts  in 
any  of  those  cases  discuss  by  way  of  dicta,  or  otherwise, 
the  proposition  contended  for  in  this  case.  Appellee's 
entire  case  is  based  upon  the  three  cases  cited  above  and 
the  fundamental  law  upon  which  they  are  grounded,  and 
is  in  accord  with  the  statement  of  appellant's  counsel  made 
at  the  time  of  the  trial  before  the  lower  court,  namely, 


that  the  courts  in  those  cases  have  "not  only  laid  down 
good  law,  but  they  have  laid  down  good  common  sense." 
[R.  75,  76.]  The  first  case  to  announce  this  exception 
to  the  harsh  rule  now  contended  for  by  appellant  was 
Baltimore  &  O.  S.  W.  R.  Co.  v.  United  States  (C.  C.  A. 
6,  1917),  242  Fed.  420,  when  that  court  made  the  state- 
ment quoted  in  appellant's  brief,  page  12 : 

"We  add  that,  in  our  opinion,  in  case  a  defective 
car  is  received  from  a  connecting  carrier  in  a  string 
or  train  of  cars,  the  mere  incidental  handling  of  such 
car  by  the  receiving  carrier,  refusing  to  accept  it,  in 
such  manner  as  may  be  necessary  to  disconnect  it 
from  the  other  cars  for  redelivery  to  the  connecting 
carrier  and  to  proceed  with  the  use  of  the  other  cars, 
would  not  be  a  use  or  hauling  of  such  defective  car 
by  the  receiving  carrier  which  would  subject  it  to 
the  penalties  of  the  Act;  such  incidental  handling  of 
the  car  not  being  in  contravention  of  the  purposes  of 
the  Act,  but  a  necessary  step  in  furtherance  thereof." 

Appellant  in  its  brief  goes  to  some  length  to  show  that  this 
quoted  language  was  only  dicta  in  that  case.  Appellant 
admits  that  this  language  is  dicta,  but  simply  contends 
that  the  rule  stated  is  nevertheless  sound. 

This  Court,  in  United  States  v.  Northern  Pac.  Ry.  Co. 
(C.  C.  A.  9,  1924),  293  Fed.  657,  said: 

"Under  the  law  the  defendant  in  error  was  forbid- 
den to  haul  this  car  over  its  lines  any  distance,  for 
any  purpose,  because  the  defect  arose  on  the  lines  of 
another  carrier.  =5^  *  *  True,  the  act  does  not  pro- 
hibit a  mere  incidental  movement,  such  as  a  movement 
for  the  purpose  of  reaching  other  cars  on  the  ex- 
change track,  as  held  in  Baltimore,  etc.,  Ry.  Co.  v. 
United  States,  242  F.  420,  155  C.  C.  A.  196;  but  this 
was  not  such  a  movement." 
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It  is  quite  apparent  from  the  foregoing  quotation  itself 
that  this  Court's  announcement  of  the  exception  for  which 
we  are  now  contending  was  in  the  nature  of  dicta  but, 
dicta  or  not,  the  rule  stated  is  not  only  good  law  but  good 
common  sense. 

With  respect  to  the  last  of  these  three  cases,  however, 
no  question  of  dicta  is  involved.    This  case,  United  States 
V.  Louisville  &  J.  Bridge  &  R.  Co.  (C.  C.  A.  6,  1924),  1  F. 
(2d)    646,  had  to  decide  and  did  decide  that  incidental 
handling  necessary  to  disconnect  a  defective  car  from  non- 
defective  cars  in  order  to  use  the  nondefective  cars  and 
return  the  defective  one,  and  after  such  a  string  of  cars 
had  been  placed  upon  an  exchange  track,  constituted  an 
exception  to  the  literal  language  of  the  Safety  Appliance 
Act.     Appellant,   in  attempting  to  distinguish   this   case 
from  the  case  at  bar,  reveals  its  purpose  in  its  repudiation 
of  its  stipulation  in  the  trial  court  to  the  effect  that  ap- 
pellee refused  to  accept  the  defective  cars  [R.  43,  44,  45, 
46,  47]   in  now  contending  that  the  receiving  carrier  in 
United  States  v.  Louisidlle  &  J.  Bridge  &  R.  Co.,  supra, 
found  the  cars  in  its  yard  and  merely  shoved  them  back  to 
the  delivering  carrier;  whereas,  appellant  in  this  case  took 
the  cars  from  the  line  of  the  delivering  carrier  onto  its 
own  line  and  thereby  accepted  the  cars.     Even  aside  from 
the  repudiation  of  the  stipulation  involved  which  should 
be  binding  on  appellant  here.  Brozvn  v.  Gurney  (1906),  26 
Sup.  Ct.  Rep.  509,  201  U.  S.  184,  50  L.  Ed.  717,  the  dis- 
tinction sought  to  be  made  is  wholly  artificial  and  based 
upon  minute  factual  differentiation;  it  amounts  to  the  dif- 
ference between  tweedledee  and  tweedledum.     A  brief  re- 
view of  United  States  v.  Louisznlle  &  /.  Bridge  &  R.  Co., 
supra,  will  indicate  that  it  is  on  all  fours  with  the  case  at 
bar  as  far  as  the  applicable  principle  of  law  is  involved. 
In  United  States  v.  Louisznlle  &  J.  Bridge  &  R.  Co.,  supra, 
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the defective  car  and  other  cars  were  placed  upon  the 
terminal  company's  "interchange  track."  In  the  case  at 
bar,  the  cars  were  placed  upon  the  interchange  tracks  be- 
tween appellee  and  the  delivering  carriers.  There  was  no 
more  necessity  for  the  terminal  company's  handling  of  the 
defective  cars  in  that  case  than  there  was  for  appellant's 
handling  of  the  defective  car  in  this  case.  Certainly  the 
location  of  the  interchange  track  would  not  change  this 
necessity.  The  terminal  company  could  have  as  easily 
foregone  the  use  of  the  nondefective  cars  with  possible 
damage  to  their  contents,  while  waiting  for  the  Illinois 
Central  to  come  and  switch  out  the  defective  cars,  as  ap- 
pellant could  have  foregone  the  use  of  the  nondefective 
cars  and  the  possible  deterioration  of  their  contents  while 
waiting  for  the  delivering  carriers  to  switch  out  the  de- 
fective cars.  x\s  far  as  the  movement  itself  is  concerned, 
the  terminal  company  in  United  States  v.  Loiiisznile  &  J . 
Bridge  &  R.  Co.,  supra,  had  to  pull  the  cars  off  of  the  in- 
terchange track,  a  distance  which  does  not  appear,  switch 
out  the  defective  car,  place  it  on  some  adjacent  track,  then 
some  hours  later  pick  it  up  with  a  string  of  other  cars, 
shove  it  back  on  the  interchange  track  and  then  beyond  the 
interchange  track  for  a  distance,  as  indicated  by  the  court's 
reference  to  the  case  of  LoitisviUe  &  I.  Bridge  Co.  v. 
United  States,  249  U.  S.  534,  39  Sup.  Ct.  Rep.  355,  63  L. 
Ed.  757,  "of  over  three-quarters  of  a  mile,  and  involved 
crossing,  at  grade,  three  city  streets  once,  two  streets 
twice,  one  street  three  times,  and  a  main  track  movement 
of  at  least  2,600  feet,  with  two  stops  and  startings  on  the 
main  track."  In  the  case  at  bar,  appellee  merely  pulled 
the  string  of  cars  in  one  continuous  movement  off  of  the 
interchange  track  back  to  its  Mormon  Yards,  cut  out  the 
defective  car,  and  in  one  continuous  movement  shoved  the 
defective  car  back  to  the  interchange  track.     Appellee's 
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movement  of  the  defective  car  involved  actually  far  less 
handling  than  the  movement  which  was  approved  in 
United  States  v.  Lonisznllc  &  J.  Bridge  &  R.  Co.  (C.  C. 
A.  6,  1924),  1  R  (2d)  646. 

The  decision  in  United  States  v.  Louisville  &  J.  Bridge 
&  R.  Co.,  supra,  and  the  dicta  of  this  Court  and  of  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  in  the  two 
other  cases  heretofore  discussed  and  relied  upon  by  appel- 
lee, are  based  upon  a  sound  principle  of  statutory  construc- 
tion. If  the  Court  should  hold  that  this  right  of  incidental 
handling  is  not  permissible  under  the  Safety  Appliance 
statute,  it  would  result  in  absurd  consequences.  It  would 
mean  that  a  carrier  would  be  forced  to  permit  large  num- 
bers of  cars  containing  all  manner  of  cargoes,  perishable 
and  otherwise,  to  remain  standing  on  interchange  tracks 
until  the  delivering  carriers  should  come  to  switch  out  the 
defective  cars,  even  though  in  so  doing  the  delivering  car- 
riers would  have  to  go  through  approximately  the  same 
type  and  number  of  switching  movements  as  the  receiving 
carrier  would  have  to  perform  in  order  to  use  the  non- 
defective  cars.  Even  the  literal  interpretation  suggested  by 
appellant  would  not  require  such  a  result. 

The  literal  application  of  a  statute  which  leads  to  ab- 
surd consequences  is  to  be  avoided  wherever  possible. 
United  States  v.  Ryan,  52  Sup.  Ct.  65,  284  U.  S.  167,  76 
L.  Ed.  224:  United  States  v.  Kats,  46  Sup.  Ct.  Rep.  513, 
271  U.  S.  354,  70  L.  Ed.  986. 

It  is  also  true  that  "a  thing  may  be  within  the  letter 
of  the  statute  and  yet  not  within  the  statute,  because  not 
within  its  spirit,  nor  within  the  intention  of  its  makers." 
Church  of  the  Holy  Trinity  v.  United  States,  12  Sup.  Ct. 
Rep.  511,  143  U.  S.  457,  36  L.  Ed.  226. 

"All  statutes  must  be  construed  in  the  light  of  their 
purpose.    A  literal  reading  of  them  which  would  lead 
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to  absurd  results  is  to  be  avoided  when  they  can  be 
given  a  reasonable  application  consistent  with  their 
words  and  with  the  legislative  purpose."  Hag  gar  Co. 
V.  Helvering,  60  Sup.  Ct.  2>2>7 ,  308  U.  S.  389,  84  L. 
Ed.  340. 

It  is  submitted  that  the  exception  to  the  literal  appli- 
cation of  the  Safety  Appliance  Act,  contended  for  by  ap- 
pellee, is  supported  by  the  only  authorities  in  point  on 
the  question  and  that  those  authorities  are  well  grounded 
in  law  and  "based  on  common  sense." 

III. 

Appellant's  Contention  That  a  Movement  for  One  Pur- 
pose Being  Unlawful,  a  Movement  for  Any  Other 
Purpose  Would  Likewise  Be  Unlawful. 

Appellant,  in  its  brief,  page  17,  insists  that  since  ap- 
pellee could  not  have  hauled  the  cars  in  question  over  the 
tracks  where  it  did  haul  them  for  the  purpose  of  repair, 
then  it  likewise  could  not  haul  the  cars  over  the  same 
tracks  in  an  incidental  movement  necessary  to  disconnect 
the  defective  cars  from  the  nondefective  cars.  This  argu- 
ment is  appealing  at  first  blush  but  has  no  real  merit  in 
view  of  the  necessities  of  the  case.  There  would  have 
been  no  compelling  necessity  in  the  absence  of  the  other 
circumstances  mentioned  for  appellee  to  have  hauled  the 
cars  for  the  purpose  of  repair,  and  such  an  unnecessary 
movement  would  be,  therefore,  in  violation  of  the  statute 
regardless  of  what  tracks  the  movement  was  made  over. 
The  movement  actually  made,  however,  was  made  because 
of  the  necessities  involved  in  disconnecting  the  defective 
cars  from  the  nondefective  cars,  and  it  is  this  necessity 
which  gives  rise  to  the  exception  contended  for,  not  the 
tracks  over  which  the  movement  was  made.     Appellant 
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could  just  as  readily  contend  that  the  defendant  in  United 
States  V.  Louisville  &  J.  Bridge  &  R.  Co.,  supra,  could  not 
be  heard  to  say  that  it  could  make  the  movements  neces- 
sary to  disconnect  and  return  the  defective  cars  if  it  could 
not  make  the  same  movement  for  the  purpose  of  repairing- 
the  cars.  The  mere  fact  that  the  same  movement  or  even 
a  shorter  movement  might  be  prohibited  under  other  cir- 
cumstances is  no  reason  why  such  a  movement  should  be 
prohibited  under  the  necessities  involved  in  the  case  at  bar. 

IV. 

Appellant's  Comments  on  the  Opinion  of  the  Trial 

Court. 

It  is,  of  course,  not  necessary  to  argue  and  support 
every  comment  made  by  the  trial  court  in  its  decision,  for 
the  reason  that  where  the  decision  of  the  trial  court  is  cor- 
rect it  must  be  affirmed  though  the  lower  tribunal  may 
give  a  wrong  reason.  /,  E.  Riley  Investment  Company  v. 
Commissioner  of  Internal  Revenue,  61  Sup.  Ct.  95,  311 
U.  S.  55,  85  L.  Ed.  36;  Securities  and  Exchange  Commis- 
sion V.  Chenery  Corporation,  63  Sup.  Ct.  454,  318  U.  S. 
80,  87  L.  Ed.  626. 

On  page  21  of  its  brief,  appellant  suggests  that  the 
trial  court  excused  appellee's  actions  on  the  basis  of  its 
good  faith,  which  appellant  says  is  not  a  sufficient  excuse. 
Appellant  overlooks  the  fact  that  the  trial  court  had  before 
it  not  only  the  single  question  of  law  before  this  Court  on 
appeal,  and  which  was  admitted  in  the  trial  court,  but  that 
the  trial  court  had  the  question  of  fact,  first,  as  to  whether 
or  not  the  handling  of  the  car  was  only  incidental  and 
necessary  to  its  disconnection  from  other  cars,  and  the  ad- 
ditional contention  made  by  appellant  that  the  switching 
movements  should  be  performed  at  some  point  other  than 
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the  place  where  they  were  actually  performed.  The  com- 
ments of  the  court  in  this  connction  really  go  only  to  the 
good  faith  of  appellee  in  its  selection  of  the  particular 
switch  where  the  switching  was  to  be  done. 

With  reference  to  paragraph  2  of  the  court's  opinion, 
appellant  in  its  brief,  page  22,  cites  authority  supposedly 
for  the  position  that  the  defective  cars  involved  here  were 
in  use  by  appellee  under  the  facts  of  the  case  at  bar.  The 
first  of  these  cases,  Brady  v.  Terminal  Railroad  Assoc, 
(1938),  303  U.  S.  10,  82  L.  Ed.  614,  was  a  suit  for  a  per- 
sonal injury  against  the  carrier  which  had  placed  a  de- 
fective car  on  an  interchange  track,  that  would  have  been 
the  delivering  carrier  in  the  case  at  bar,  and  it  was  held 
that  the  car  was  in  the  use  of  the  carrier  which  placed  it 
on  the  interchange  track.  It  is  also  to  be  noted  that  the 
same  plaintiff  had  brought  suit  against  the  receiving  car- 
rier, that  is,  the  one  who  would  have  been  in  the  same  posi- 
tion as  the  appellee  in  this  case,  and  that  suit  was  lost,  it 
being  held  that  the  receiving  carrier  was  not  using  the  car 
in  question;  so  that  appellant's  citation  of  authority  bol- 
sters the  trial  court's  suggestion  (made  by  way  of  induce- 
ment only)  that  the  car  in  question  was  in  the  use  of  the 
delivering  carriers  and  not  this  appellee.  The  other  cases 
cited  by  appellee  on  this  point,  that  is,  Chicago  Great 
Western  R.  R.  v.  Schendel  (1925),  267  U.  S.  287,  69  L. 
Ed.  614;  Minneapolis,  St.  Paid  &  S.  S.  Marie  Ry.  v. 
Goneaii  (1926),  269  U.  S.  406,  70  L.  Ed.  335;  Cusson  v. 
Canadian  Pacific  Ry.,  115  F.  (2d)  430,  all  involve  cases 
of  cars  becoming  defective  on  the  line  of  the  carrier  in- 
volved, except  the  last  case  and  that  was  one  in  which  a 
defective  car  on  another  line  was  being  used  in  switching 
movements  not  involving  the  defective  car. 

Appellant  attacks  the  trial  court's  opinion,  paragraph  4, 
in  its  brief,  pages  23,  24,  and  25,  on  the  theory  that  there 
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is  no  room  for  any  construction  of  the  Safety  Appliance 
Act  other  than  the  harsh  and  literal  construction  contended 
for  by  appellant.  The  argument  of  the  court  in  this  para- 
graph and  the  authorities  which  it  cites  are  authorities  di- 
rected toward  the  basic  proposition  that  an  absurd  or  un- 
reasonable result  should  not  be  arrived  at  and  that  a  stat- 
ute should  be  open  to  construction  as  well  as  interpreta- 
tion. The  arguments  of  the  court  in  this  regard  are  in 
effect  a  discussion  of  fundamental  principles  leading  to  the 
acceptance  of  the  principles  announced  in  United  States  v. 
Northern  Pac.  Ry.  Co.,  supra;  United  States  v.  Louis- 
ville &  J.  Bridge  &  R.  Co.,  supra;  and  Baltimore  &  O.  S. 
IV.  R.  Co.  V.  United  States,  supra,  and  as  such  are  not  de- 
tracted from  by  appellant's  citations  of  the  same  list  of 
cases  cited  at  the  beginning  of  its  argument  (App.  Br. 
p.  9)  requiring,  under  other  circumstances  and  in  the  ab- 
sence of  the  necessities  involved  in  the  case  at  bar,  literal 
compliance  with  the  statute. 

Appellant  attacks  paragraph  5  of  the  court's  opinion, 
page  25  of  its  brief,  for  having  suggested  that  Congress 
intended  some  leeway  when  it  enacted  section  13  of  the 
Safety  Appliance  Act  relating  to  repair,  and  wherein  the 
trial  court  comments  that  judicial  discretion  is  involved  to 
determine  where  the  nearest  available  point  is  and  what  a 
reasonable  movement  consists  of.  Appellant  apparently  has 
entirely  misconstrued  the  purpose  of  the  trial  court  in  men- 
tioning these  considerations.  Appellee  believes  that  the 
court  was  simply  using  this  by  way  of  analogy  to  show 
that  some  judicial  discretion  is  involved  in  the  application 
of  any  statute,  some  discretion  over  and  above  that  which 
appellant  contends  is  completely  and  entirely  vested  in  "the 
executive  officers."  It  is  true  that  judicial  discretion  would 
be  involved  in  applying  section  13  of  the  Safety  Appliance 
Act  to  enable  a  court  to  determine  whether  or  not  a  fact 
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situation  came  within  section  13;  and,  likewise,  judicial 
discretion  must  be  exercised  in  the  case  at  bar  to  determine 
whether  or  not  the  facts  in  this  case,  where  no  repairs 
are  involved,  bring  it  within  the  spirit  and  meaning  of  the 
prohibitions  contained  in  the  Safety  Appliance  Act.  It 
is  at  this  point  that  appellant  belatedly  takes  the  position 
that  the  receiving  carrier  has  no  remedy  but  to  sit  and 
wait  until  the  delivering  carrier  comes  and  switches  out 
the  defective  cars,  and  by  taking  this  position  appellant 
now  repudiates  its  own  statement  of  the  law  as  made  to  the 
trial  court,  repudiates  the  three  cases  upon  which  appellee 
relied  in  the  trial  court,  that  the  trial  court  relied  upon  in 
its  opinion,  and  which  appellee  continues  to  rely  upon  in 
this  Court,  namely,  United  States  v.  Loiiisznlle  &  J.  Bridge 
&  R.  Co.,  supra;  United  States  v.  Northern  Pae.  Ry.  Co., 
supra:  and  Baltimore  &  O.  S.  W.  R.  Co.  v.  United  States, 
supra. 

On  pages  26,  27  and  28  of  its  brief,  appellant  complains 
about  the  trial  court's  mention  of  the  wartime  conditions 
under  which  the  alleged  violations  occurred.  This  men- 
tion, of  course,  would  in  no  manner  be  necessary  to  sup- 
port the  judgment  of  the  court.  However,  it  would  seem 
entirely  proper  to  mention  the  extremely  difficult  condi- 
tions under  which  appellee  was  operating  not  in  order  to 
change  the  Safety  Appliance  Act  nor  to  announce  any  new 
or  different  rules  of  law,  but  rather  that  the  necessities  of 
the  case  as  contended  for  by  appellee  were  real  and  not 
imaginary.  In  this  portion  of  its  brief,  the  Government 
again  emphasizes  the  distance  of  the  movement  of  the 
cars  involved.  This,  seemingly,  is  the  factor  which  appel- 
lant continually  complains  about.  In  fact,  the  length  of 
the  movement  involved  bears  no  relation  whatever  to  the 
purposes  of  the  Safety  Appliance  Act,  which  is  admittedly 
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for  the  purpose  of  protecting  railroad  employees  from  in- 
jury. During  any  or  all  of  the  time  that  these  cars  were 
in  motion,  coupled  together  as  a  train,  they  presented  no 
hazard  whatever  to  railroad  employees.  If  any  hazard 
at  all  was  involved,  it  was  involved  at  such  times  as  em- 
ployees might  be  engaged  in  uncoupling  the  defective  cars 
and  thereby  going  between  them.  If  appellant  reasonably 
thought  that  more  hazard  was  involved  in  the  movement 
performed  in  this  case  than  might  be  involved  in  some 
other  movement,  its  contention  would  have  been  that  the 
appellee  made  more  than  the  necessary  number  of  switch- 
ing moves  with  the  cars,  thereby  increasing  the  number  of 
couplings  and  uncouplings  to  be  made,  and  increased 
thereby  the  hazard  to  employees.  This  it  cannot  do,  either 
under  the  facts  or  under  the  findings  of  the  trial  court, 
and  yet  it  insists  that  a  dangerous  precedent  is  involved 
because  of  the  movement  of  the  cars  for  less  than  a  mile 
in  either  direction.  The  distance  involved  is  of  no  bearing 
whatever. 

On  page  27  of  appellant's  brief,  appellant  again  reiter- 
ates that  there  is  no  room  for  any  reasonable  or  practical 
construction  of  the  literal  terms  of  the  statute  and,  on 
page  28  of  the  brief,  appellant  contends  that  the  thread 
of  inconvenience  runs  through  the  case  and  is  the  basis  for 
the  trial  court's  decision.  In  order  to  understand  these 
references  by  the  trial  court  to  matters  of  reasonableness, 
inconvenience,  etc.,  it  is  necessary  to  again  notice  the  man- 
ner in  which  the  issues  were  presented  to  the  trial  court. 
In  the  first  place,  the  Government  had  agreed  that  inci- 
dental movements  were  permissible.  [R.  75,  76.]  It  then 
attempted  to  show  that  the  switching  movements  should 
have  been  performed  at  some  switch  nearer  the  transfer 
tracks  than  the  Mormon  Yard  in  order  to  make  out  its 


—19^ 

case  that  the  movements  involved  were  not  merely  inci- 
dental. Appellee's  position  then  was  that  the  incidental 
movements,  if  performed  in  accordance  with  reasonable 
operating  practices  involving  no  more  switching  move- 
ments than  would  be  performed  at  the  switches  designated 
by  appellant,  would  be  in  accordance  with  the  agreed  prin- 
ciple of  law  that  incidental  movements  are  permissible. 
Once  having  admitted  the  existence  of  the  exception  and 
as  soon  as  it  was  ascertained  that  the  switching  movements 
involved  represented  only  the  minimum  number  necessary 
to  accomplish  the  permitted  object,  then  the  selection  of  the 
particular  switch  where  the  movements  were  to  be  per- 
formed should  be  left  to  determination  under  operating 
conditions  existing  and  the  Government  should  not  be 
permitted  to  say  that  the  necessary  and  incidental  switch- 
ing should  have  been  performed  at  some  other  switch. 
Once  the  movements  appear  to  be  within  the  exception, 
some  choice  in  the  manner  of  their  performance  must  be 
allow^ed;  otherwise,  the  Government  could  always  contend 
that  the  switching  should  have  been  performed  at  some 
other  switch,  just  as  it  did  in  this  case.  The  court's  refer- 
ences to  the  operating  conditions,  reasonableness,  con- 
venience, etc.,  all  relate  to  this  question  of  appellee's  choice 
of  the  point  where  the  necessary  switching  was  to  be  per- 
formed, not  the  question  as  to  whether  or  not  necessary 
switching  incidental  to  disconnecting  defective  cars  from 
nondefective  cars  is  permissible  under  the  statute.  The 
court's  opinion  amounts  simply  to  this :  First,  it  is  per- 
missible to  make  the  switching  movements  necessary  to 
disconnect  the  defective  cars  on  the  authority  of  the  three 
cases  heretofore  discussed  and  under  the  general  principles 
of  statutory  construction.  Second,  the  switching  move- 
ments performed  by  appellee  were  only  the  minimum  num- 
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ber  of  movements  necessary  to  perform  this  permitted  ob- 
jective. Third,  appellee's  choice  of  the  place  where  this 
switching  should  be  done  came  not  only  within  the  re- 
quirements of  the  necessities  of  the  situation  but  in  addi- 
tion was  reasonable  and  practical  under  the  circumstances 
existing. 

Conclusion. 

The  announced  principle  of  law  that  a  carrier  may  per- 
form switching  movements  necessary  and  incidental  to 
reaching  and  using  nondefective  cars  when  they  are  placed 
upon  a  transfer  track  by  another  carrier,  coupled  with 
defective  cars,  is  well  supported  by  reason  and  authority; 
that  the  movements  performed  in  the  case  at  bar  were 
incidental  and  necessary  to  such  disconnection  has  been 
determined  by  the  trial  court  on  the  basis  of  stipulations 
and  conflicting  evidence,  and  is,  therefore,  not  reyiewable 
by  this  Court,  and  it,  therefore,  follows  that  the  decision 
of  the  trial  court  should  beaflirmed. 

Respectfully  submitted, 

J.  C.  Gibson, 
Charles  L.  Ewing, 

Attorneys  for  Appellee. 


